This volume was donated to LLMC 

to enrich its on-line offerings and 

for purposes of long-term préservation by 

Northwestern University School of Law 



National Reporter System. United States Séries. 

THE FEDEEAL EEPOETEE. 

VOL. 29. 



CASES ARGUED AND DETERMINED 



CIRCUIT AND DISTRICT COURTS 



OF THE 



UNITED STATES. 



DECBMBER, 1886-APRIL, 1887. 



SAINT PAUL: 
WEST PDBLISHING OOMPANÏ. 

1887. 



OOPTMGHÏ, 1887, 
BY 

WEST PUBLISHING COMPANY. 



RETIREMENT 



OF THE 



Honorable Samuel Treat, 

JUDGE U. S. DISTRICT COURT 

FOR THE EASTEEN DISTRICT OF MISSOURI, FROM THE 

BENGH, ÀND THE INAUGURATION OP HIS SUO- 
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ADDRESSES BY JUDGES TREAT, THAYER, AND BREWER. 



Judge Treat's address was as folio ws: 

Ail persons présent are aware that this is the last hour of my long officiai 
life. In disappearing from the bench, I wish to express my profound grati- 
tude to the living and the dead of bench and bar, state and fédéral, through 
whose gênerons aid I hâve gone forward in my judicial work for now nearly 
38 years, Without such aid my life might hâve been a failure. I hâve had 
to lead the way in many untried paths of jurisprudence, the record of whicb, 
for good or ill, is now closed. Ne ver through fear or favor bave I snfîered 
justice to be perverted. Errors hâve been committed, but not through pas- 
sion, partiality, or cowardice. 

The contest for public and private rights are not determined amid the car- 
nage of battle-flelds alone, but more frequently in législative lialls and in the 
judicial forum. A wise statute or far-reaching judgment of ten shapes the des- 
tinies of a nation ; though silently, yet potentially. Coke, at the cost of his judi- 
cial life, refused to surrender, under royal behests, his independent judgment. 
That sturdy indepéndence culminated in the pétition of right, the overthrow 
oif royal usurpation, and the incoming of the commonwealth. So, at a later 
day, the triai of the seven bishops causéd the expulsion of the Stuarts, and, 
through the bill of rights conséquent thereon, permanent safeguards of civil 
and religions liberty. "When popular rage sought to overbear the délibérations 
of the court, Mansfield, défiant of such clamor, calmly and courageously 
|)ronounced the judgment wMch law and justice demanded. Are not sucli 
scènes, and the leaders iii such conflicts, as worthy of commémoration as if 
they had fought with Cromwell at Naseby, or Wellington at Waterloo? 

This is not the hour to trace the growth of the law, and its many changes. 

(iii) 
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through législation or otherwise. Though often impeded by obstructive and 
unwise législation, the judicial mind bas ultimately to control. Every judge 
of the suprême court Qi this state and of the locad bench who were in office 
when I commenced my flrst judicial labors; every Justice of the United States 
suprême court, and of the district courts, save three, when I passed to the 
United States bench; ail of my conteraporaries at the bar, except a favored 
few, — hâve goneto that "bourne whence no traveler returns." Those who 
survive patiently await the inévitable. One after another has fallen, and 
others must fall by the way, as the "innumerable caravan" moves forward. 
It has been mypainful yet grateful duty to pronounce from the bench just 
tributes to the memory of those who, from year to year, hâve been numbered 
among the departed. To-day, offlcially, I join the departed, and invoke the 
charity implied in the well-cherished maxim, "De mortuis," etc., which, liber- 
ally interpreted, reads, "Spealc no ill of those who are gone. " The elder mem- 
bers of the bar will call to mind from the portraits in yonder eourt-room those 
who hâve bfeen with me in my arduous labors. First was Justice Catbon of 
the United States suprême court, "olarum et venerahile nomen.". ;Next, the 
still living justice allotted to this circuit, whose judgments hâve been treasures 
of wisdom, and whose opinions on the suprême bench' hâve shown a strength 
of learnlng and forecast which, as I well know, hâve commanded the admi- 
ration, not of this country alone, but also of ail eognate judicial tribunals 
abroad where free government obtains. As associâtes, on the district bench, 
I had at flrst the learned, wise, and experienced judge, Robert W. Wells, 
who was foliowed in office by one whom you ail honor, and who still is with 
us, Arnold Kbekbl. Under the changed conditions of judicial organizar 
tion, càine United States circuit judges: First, that wise, learned, and hon- 
ored judge, John F. Dillon, foliowed by Geobge W. McCeaey, equal to 
ail the high demands of his great office; then our présent circuit jndge, "jîoji 
longo intervallo, " who favors us with his présence at this hour, and whom 
you ail lînow and honor. His predecessors hâve been forced from their high 
position through inadéquate compensation, as others hâve been. Now may 
it 8o be that those "Who remain or sueceed are not to be starved into retire- 
ment when the needs of public and private justice demand such able and wise 
judges for the conservation of whatever is dearest and best to each and ail in 
every department of life. He will administer the oath of office to my succes- 
sor, which terminâtes my officiai career, and I congratulate my successor that 
so able and worthy coadjutors will be with him in the considération of the 
many important questions to be presented for their détermination. 

With gratitude and thanks to eacli and ail who hâve aided in my important 
labors, I request the same measure of kindness and fldelity for my successor, 
who you know is eminently wortliy in ail respects of the high trust com- 
mîtted to him. 

May I cause to be read for my last officiai words the following communica- 
tion, which has touched me profoundly: 

"Department of Justice, Washington, February 26, 1887. 

"Sir: I am directed by the président to acknowledge the receipt of your 
letter of the seventeenth inst., tendering your résignation of the office of 
United States district judge for the Eastern district of Missouri, to takeeffect 
on the flftli day of March proximo, and, at the same time, to express his re- 
gret that the public are now to lose your valuable services, and his earnest 
hope that the retirement upon wbich you are about to enter may be marked 
by the tranquillity and happiness wliich ail who love justice and good govern- 
ment wish may attend the able and iipright judge when he lays down his 
office. I am, with great respect, your obedient servant, 

"A. H. Garland, Attorney General. 

"To Hon. Samuel Treat, United States District Judge, St. Louis, Mo." 
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I remaîn hère, ât this last moment, only to witness the introduction into 
office of my honored successof, and, on surrendering my high trust into sueh 
faithful hands, to express the devout wish that he and his coUeagues may, 
with continu ing strength and ability, and also with Increasing happiness, net 
pass away until at least 30 yeara to corne measure tlieir officiai life. 

At the conclusion of Judge TREAT'saddress, Judge Thayer arose, and 
the oath of office was administered to him by Judge Beewer. After 
administering the oath, Judge Beewer said: 

Amos m. Thayee, I salute you as judge of the United States district court 
for the Eastern district of Missouri. In so doing I can express no higher 
wish than that, in the discharge of your duties as such judge, you mani- 
fest the same loyalty to your convictions, the same purity of judicial life, the 
same fldelity, unswerved by popular claraor, whether of demand or threat, the 
same wise knowledge of the broad, enduring principles of law and justice, 
and the same diligence and dévotion to the duties of your office, that hâve so 
eminently characterized your predecessor. 

Col. James 0. Broadhead then presented to the court, on behalf of 
the bar of St. Louis, a portrait of Judge Teeat and delivered an eulogistic 
address. 

Judge Thayee accepted the gift on behalf of the court in the foUow- 
ing words: 

Gentlemen of the Bae : It is with great plsiisure that I accept, on behalf 
of this court, the admirable portrait of the distinguished judge who has just 
left his seat on this bench, having committed to younger but less experieneed 
hands the trust which he has so long and faithf ully discharged. Without this 
portrait to adom its walls, Judge Teeat's influence would long be felt in 
this court-room, where so much will always remain to perpetuate his mem- 
ory; nevertheless the feeling on the part of the bar which has prompted your 
action must commend itself , not to the légal profession alone, but to every 
citizen who feels an interest in the honest and fearless administration of 
justice. Your gift is expressive of révérence for the law, and of gratitude to 
one who has courageously, impartially, and wisely administered it. I need 
npt say, gentlemen, how heartily I sympathize with the feeling which has in- 
spired your action, and how cordially I approve your désire that one who has 
so long presided in this court may, through portraiture, be ever présent as an 
encouragement and example to his successors. 

Judge Tbeat's term of judicial service covers a period so mémorable in 
the history of the country, and in the growth of law, that it is impossible, in 
a few words, to speak flttingly of his most notable officiai acts; nevertheless 
I deem it proper on this occasion to supplément what has already been said 
by a brief référence of my own to some of his important services to the pro- 
fession and to the community. As a nisi prius judge on the state bench, it 
was his duty, under adverse influences, to make almost the flrst practical trial 
of the new Code of Procédure in this state, without the aid of text-books or 
prevlous adjudications. Du ring his period of service on that bench, rights of 
property involving many titles to realty in this city and the adjoining county 
were also in litigation. It became his duty to explore French and Spanish 
law, and to détermine how, under changes of government, treaties, and acts of 
congress, individual right was to be ascertained and established. How well 
the task was performed other persons hâve borne witness; but the many 
anxious hours spent in laborious examination of the complicated questions in- 
volved are known only to the judge himself , and to those members of the pro- 
fession who are f amiliar with such labors Fortunately for those who suc- 
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ceed hiip, the beneflcent growth of law, and the shifting conditions of judicial 
service are such, tliat tlie questions of real-estate Law, which then taxed beneh 
and bar to the utmost, bave in great part been solved, and bave almost dis- 
appeared from tbe court as matters for serions debate. 

When the suprême court of the United States, after years of contention, de- 
cided that admiralty and maritime jurisdiction under the constitution was not 
limited to tide-waters, but extended "wherever navigation successfully aided 
commerce," and hence covered our great inland lakes and ri vers, this court 
was created, and Judge Treat, as its flrst judge, was called to a new fleld of 
judicial duty. It so happened, from the geographical location of the court, 
that in most every instance a new pathway had to be explored and marked 
oût to successfully apply the principles of maritime law as enforced on the 
high seas to inland navigation and commerce. No man was better fltted for 
that difflcult task than Judge Tkeat. He understood perfectly how to mould 
principles to meet the necessities of the place and the occasion, and thus give 
eflect to the reason and spirit of the law rather than to its letter. 

Following closely upon bis accession to the district bench came the many 
grave responsibilities and bitter questions occasioned by civil strif e. In this 
jurisdiction an unknown and difflcult course had to be pursued by the ju- 
diciary. The passions of the hour, bearing flrst in one direction and then 
in the other, tended mainly to the overthrow of civil law, with ail which 
that implies. The judge of this court had daily to pass upon complicated 
questions, new in ail their aspects, growing out of non-intercourse and con- 
fiscation acts, and oftentimes to interpose the strong authority of the bench 
against influences which tended to the disregard of some of the most cher- 
ished constitutional safeguards. Of Judge Treat's record during that event- 
f ul period it is ail sufflcient to say that he never swerved from the straight 
line of duty as a judge, through the pressure of circumstances, or through 
cowardice or favor. 

The establishment, as an incident of that war, of a System of internai 
revenue bearing directiy on ail of the leading industries and business interests 
of the country, led to the enactment of an elaborate code of laws, and to the 
invention of machinery for their enforcement with which the public, and 
even the légal profession, were very generally unfamiliar. Into this new fleld 
of litigation it was Judge Treat's fortune to lead the way. Very few per- 
sons, I apprehend, who hâve not made a study of that branch of the law, can 
form an adéquate conception of the labor dovulved on the judge of this court 
in familiarizing himself with the many provisions of those statutes, and in 
mastering the détails of minute and complex treasury régulations. It is a 
matter of public history that those statutes imposed greater burdens of liti- 
gation on the fédéral court of this district than on any other tribunal through- 
out the country, and tliat prosecutions hère, were more numerous, and ex- 
cited,:both hère and elsewhere, a most absorbing public interest. In the prés- 
ence of so many lawyers who were daily wifnesses of the proceedings to 
which I allude, it is unnecessary for me to pass any comments upon the mas- 
terful manner in which Judge Treat discharged the labors and responsibil- 
ities incident to that législation. 

Next, in order of time, came the bankruptcy System , with ail of its cumber- 
some and ill-digested provisions, which daily taxed the powers of the court to 
mak^ eut of chaos some well-deflned rules ,for the détermination of the re- 
spective rights of debtor and créditer. With great crédit to himself, and with 
vftst t?eneflt to the public, Judge Tkeat supervised the proceedings under 
that law from its .adoption to its repeal, and the fruit of lus labor has been 
preserved for the advantage of those who will succeed him, if like législation 
shall be hereafter repeated. 

This br jef sketch of some of Judge Treat's important labors on the bench 
of this court would be incomplète if I failed in conclusion to mention his serv- 
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ices to the public and to the profession in the domain of patent and coinmercial 
law, In patent cases his décisions for years hâve cominanded as great, if not 
greater, considération at the hands of the profession as those of any other nisi 
prius judge on the fédéral bench; while in the department of commercial law 
he has been conspicuous in moulding its principles and enlargingits scope to 
meet the necessities of trade and the conditions of the time. 

And no w, af ter nearly 38 years spent in the continuons discharge of laborious 
duties such as havè been this morning only partiaUy described, he retires from 
the bench to engage in less arduous, and, it is to be hoped, in more congenial, 
labors. His profeasional brethren in commémoration of the event, and in 
récognition of his great services and the healthful influence he has had on the 
jurisprudence of the country, tender this portrait as an ornament to the court- 
room wherein he has so long presided. The gift, gentlemen, is gratef nlly ac- 
cepted. I know that I but écho the thought of my predecessor on t^is bench, 
and of yourselves and of ail good citizens, when I express the wish that his 
portrait may hère long remain; that thèse walls may stand through years to 
come; and that a long succession of lawyers and judges may hère be heard in 
vindieation of right and justice. 

Judge Thayee's speech of acceptance was followed by an address by 
Judge Beewer, who spoke as follows : 

Gentlemen of the Bar: ïhis is an hour of death and birth. We bury 
the dead, and we baptize the nevv born. The Persians liave a pleasant way, 
on the birth of a babe, of saying: "Oh, little oue, you come into lite vvith a 
cry, while those around you are smiling. So live that when you go out you 
may go out with a smile, while those around you cry." We say good night 
to .ïudge Treat with tears. "We say good morning to Judge Thayer with 
smiles. While \ve say good-night to Judge Treat, and know that his officiai 
lifeis dead, yet the highest form of Christian faitli affirms that when we lay 
down thèse bodies of ours, thèse garments of flesh, the real and the true life 
still goes on, and goes on forever. And so, while the officiai body of Judge 
Treat is dead to-day, the life that he has lived in this city and in this court 
will never die. When I think of him coming to this city in early years; when 
I think of ail that he has donc to affect the législation of this city and this 
growing commonwealth ; of ail that he has donc to give tone and character 
to the judiçial and political life of this city and state;~ when I think of the in- 
fluence which he has exerted, which has been so well referred to by the gentle- 
men who hâve preceded me, in the various departments of law, in building 
up that magniflcent structure of fédéral jurisprudence, wliich obtains through- 
out the length and breadth of this land to-day, (and in respect to whose 
growth and perfection he may well say, with the Roman of old, "Omnia mdi 
et quorum magna pars fui, ") — when I bring ail thèse to mind, I feel that he 
may well say with Tennyson: 

" Men may come, and men may go 
But I go on forever." 

We rejoice to see this painted représentation of Judge Treat adorn thèse 
walls; we rejoice to meet in this magniflcent building, erected as a temple of 
justice; but, gentlemen of the bar, long after that pietuie will hâve grown 
diin and faded, and thèse walls hâve fallen to the ground, the name and the 
influence of Judge Treat will go on through the jurisprudence of this land, 
and wJU go on till time shall be no more. 

Three times ten years liave passed since he was sworn into office, as my 
Brother Thayee has this day been sworn in. If I might trespass upon your 
time, and if there were not others far more compétent to speak, I could picture 
the changes that hâve come during ail those years. But I leave that to othei 
tongues. Nor will I, among the many virtues which hâve been referred to, 
and others which might bementioned which hâve characterized Judge Treat 
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during bis long judicial career, single ont one to commend. And yet, gentle- 
men, you will pardon me, I trust, if in this day and hour I refer to that which 
to my mind is in the présent exigency the most essential qualification of a 
judge, and wfiich my Brother Tkeat, during his 30 years of service, has 
manifested in the fullest degree. It is that of gloriousloyalty to his convic- 
tions; it is that of uplifting his judicial life above every voice of popular 
clamor, indiffèrent whether it says yea or nay, but looking only to the single 
question of, "What is iny judicial duty?" And in this day when popular 
clamor is sweeping over the land, and burying many a weaker man, it is an 
exceeding comfort to look upon one who, at the close of 30 years of judicial 
life, can truly aflrm, "There never has been a question which I hâve faeed or 
decided with référence to the applause or the condemnation of any man, or 
set of men." [AppJause.] But, gentlemen, I will not trespass upon your 
time. While Judge Tbeat's officiai life is ended, and while, ère the silver 
cord has begun to loosen, or the golden bowl to shatter, he has returned to 
the people of thèse United States the sacred trust committed to his care, and 
which for 30 years he has held with pure and unstained hand, we ail hope 
that he will reniain in this city and state which he has honored during thèse 
many years, and that he will give to us ail the beneflt of his advice and of his 
example, and I know I shall but voice the sentiment of every true man in 
this city, and of every true man in the state, when I say to him, in the words 
of Horace to Oaesar Augustus : 

" Serus in oœlura redeas, dîuqne 
L etus intersis populo Quirini." 

The following letter, from Judge Kebkel, was then read : -, 

Kansas City, March 3d, 

John W. Ifoble and David P. Dyer, Committee — Gentlemen: Your kind 
înYitation to be présent on the occasion of the Hon. Samuel Teeat retiring 
and the Hon. Amos M. Thayeb assuming the duties of judge of the United 
States court at St. Louis has been received. Unavoidably detained, I Virill 
not forego the pleasure of speaking a kind word to and of my friend. It was 
my good fortune on assuming the duties of my office to be introduced to them 
by my friend Judge Treat. Our intercourse has uniformly been pleasant, 
and I proflted largely from his expérience. I have freely consulted him 
on ail occasions, and have impli'cit confidence in his knowledge of the law, 
and, what is more, expounding it in the interest of justice. The people of 
the United States are largely indebted to Judge Tbeat for aiding in the 
settlement of questions in admiralty and commercial law. Corning from the 
past to the future, I congratulate our friend, Judge Thayer, as a co-laborer. 
It is a consolation that in the loss Of an old, we gain in Judge Thayeb a new, 
friend, who, no doubt, will in every way show himself worthy of the high 
trust reposed in him. May the occasion of the meeting of the judge and the 
members of the bar be a pleasant one is the sirv,;ere wish of your fi-iend. 

Kbekel. 

Addresses then followed by Hon. Gov. T. C. Reynolds, Gen. John 
W. Noble, Chester H. Keum, Col. D. P. Dyer, Mr. Henby Hitch- 
cock, and Mr. D. P. Bashaw, District Attorney. 
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AEGUED AND DETERMINED 

m THE 



Fbbotjson and others v. Dent and others. 
{CHrcuil Court, W. D. Tennessee. September 30, 1886.) 

1. Recbivek— Equitt— Appbal — Stjpebsedbas Bond — Ctjstodt of Rbceiter 

Pendins thb Appbai.. 

The omission from an appeal-bond of the statutory stipulation as to dam- 
ages required to effect a aupersedeas does not necessarily entitle the party to 
whom the property is adjudged to a discharge of the receiver, and possession 
of the property, pending the appeal. The subséquent custody is a matter 
which the court will regulate, upon the équitable circumstances of each case, 
independently of the f act wliether there bas been a statutory supersedeas of 
the final decree or not. 

2. SAMB— MlSTAKE— COBKECTION op Dbi-bctivb Bond. 

Whether the circuit court has authority, after appeal, to allow an amend- 
ment to a supersedeas bond, quœre. But, in the exercise of its jurisdiction to 
détermine ■whether it will grant an application to exécute the decree because 
of a détective bond which cannot operate as a supersedeas, it may withhold 
exécution until the suprême court can act in the matter; and should do so, if 
there be équitable considérations of mistake which would induce a court of eq- 
uity to reïorm the bond on a bill for that purpose. On such an application the 
court is not compelled to act solely upon the one f act of a defective bond. It 
will inquire at large, and exercise its équitable powers of relief, as in other 
cases, upon ail the facts.* 

8. SÂmE— DiSOHABGE OP RbcBIVBB. 

The court will not sanction the dispossession of its receiver by a writ issued 
by the clerk upon the discovery of a defect in the supersedeai bond, although 
the final decree, if not superseded, might authorize it. The proper practice is 
to apply to the court to exécute the decree. 
{Bylkibus by the Court.) 

In Equity. Application to discharge receiver. 

The opinion of the court, and the decree entered upon this appli- 
cation, wbich is appended as useful to show what was actually done 
Jn pursuance of the opinion, sufiQciently state the facts. At the last 
term of the suprême court the plaintiffs applied for a mandamus to 
compel the circuit court to vacate the order recalling the writ issued 
by the elerk, or to otherwise exécute the decree by discharging the re- 

'See note at end of case. 
v.29p.no.l— 1 
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ceiver and surrendering the possession to them. The mandamus was 
refused, but without any opinion or other information as to the 
grounds of the refusai. The penalty of the bond as actually exeeuted 
was as follows : 

"Whereas, the above-natned George G. Dent and others hâve prosecuted a 
writ of appeal to the suprême court of the United States to reverse the] udgment 
rendered in the above-entitled action by the circuit court of the United States 
for the Western district of Tennessee, now, therefore, the considération of 
tbis obligation is such thàt if the above-named George G. Dent and qthera 
sball prosecute said writ of appeal to eflfect, and answer ail costs; or if they 
shall fail to make good their plea, then this obligation shall be void; otherwise 
to remain in full force and virtue." 

This bond, as exeeuted, was copied by the deputy-clerk from a 
form fiUed up by one qî the lawyers in the case, and it does not dis- 
tinctly appear whether the deputy-clerk or the lawyer left out the 
words "and damages," for which a blank was left in the printed 
form in use in the clerk's ofSce, to be inserted when desired by par- 
ties to make a supersedeas bond. On discovery of the omission, and 
on application to him, the clerk issued the writ of possession ordered 
by the final âecree, and the marshal put the plaintiffs in possession. 
This action was revoked by the district judge, and the receiver rein- 
stated. The plaintiffs, having been refused a mandamus by the su- 
prême court, moved in the circuit court (1) to now discharge the 
receiver, and surrender possession to them in accordance with the 
final decree; and (2) to vaoate the order of revocation. The défend- 
ants moved to be allowed to ainend the bond or to file a new one. 

T. B. Edgington, for plaintiffs. 

Poston & Poston and L. W. Fïnlay, for défendants. 

Hammond, J. The affidavits hère show, what is well known to the 
court, that it was intended by the défendants and the court that this 
bond should be a supersedeas bond. The penalty was sufficiently 
large to cover any damages likely to come within the liability pend- 
ing the appeal. Kountze v. Omaha Hôtel Co., 107 U. S. 378; S. C. 
2 Sup. et. Eep. 911; Boberts v. Cooper, 19 How. 3T3. 

I cannot think, as suggested by the plaintiffs' counsel, that the 
words necessary to make it in form a supersedeas bond were design- 
edly omitted in order to évade that responsibility. The surety un- 
derstood the full extent of it, as well as the défendants ; for when he 
came to sign the bond he inquired of me, and it was fully explained 
to him, as it had been to Mr. Frazer when he drew the bond. I 
must protest, good-naturedly of course, against the inaccuracies of 
Mr. Frazer's affidavit. He is mistaken when he states that I under- 
took to see that "the appeal vas perfected as afEant desired." I read 
to him the statute, the twenty-ninth rule of the suprême court, and 
certain passages in Phillips' Practice, and warned him of the strict- 
ness of the practice. I subsequently saw in the clerk's office the 
soiled form of bond mentioned in the affidavits as in his hand-writ- 
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ing, but did riot inspect ît, and do not know whether it contained the 
words "and damages" or not; but he left my chambers to write a 
bond which would be sure to hâve those words in it: He is altogether 
mistaken when he says in hie affidavit that, "iinder the direction of 
the court, the clerk made eut the bond as filed." I gave no direc- 
tions about it, and had nothing to do with it, except to justify the 
Burety and approve it, which I did, as I always do, without the least 
Bcrutiny of the bond; forit is the business of counsel to see that it is 
in the form they wish ît, and it îs a matter about which I should not 
and do not meddle at ail. 

But, in my own view, it is whoUy immaterial how this mistake in 
the bond oocurred. It is not in form a supersedeas bond. Yet it oper- 
ated de facto as a supersedeas bond for seven months from September 
29, 1885, the date it was filed, until April 23, 1886, when counsel 
for the plaintifs first discovered the omission, and applied to the 
clerk for a writ of possession to oust the receiver. I was then absent 
at Cleveland, Ohio, holding court, and, upon my return, sua sponte 
revoked the action of the clerk, and restored the possession to the re- 
ceiver, because it was not, in my judgment, a case for action by the 
clerk, and the receiver could not or properly should not be dispossessed 
except upon the order of the court, and possibly not without an ap- 
plication to the suprême court itself . 

It is true that the opinion in the case, and the decree following 
it, directs that "the receiver deliver possession to the plaintiffs, for 
which purpose a writ of possession should issue to place them in the 
quiet possession of the property, freed from ail tenants of the receiver 
andtheir effects," {Ferguson y. Dent, 24 Fed. Eep. 426;) but this was 
merely a mode of deolaring the right of the plaintiflf to the property, 
and was not intended, at least, to direct that the receiver be dispos- 
sessed without a further order of the court to that end. Strictly speak- 
ing, there is no suoh thing in our equity practice as a writ of possession, 
and certainly none is ever needed to dispossess a receiver of the court. 
If a receiver should refuse to obey an order of the court, possibly a 
writ of assistance might be issued by the clerk, under equity rule 9 ; 
but even that is doubtful, for it seems to provide rather for that writ 
as against the parties to the suit without an application to the court 
which otherwise would hâve to be made. 2 Daniell, Ch. Pr. (Ist Ed.) 
724; 1 Daniell, Ch. Pr, 643. We hâve, in Tennessee chancery prac- 
tice, a writ of possession in analogy to that writ in ejeetment at law; 
but that, gf course, has no application hère, though it was used in 
Wallen v. Williams, 7 Cranch, 278. At ail events,this decree meant no 
more than would hâve been implied if it had not contained the direc- 
tions as to a writ of possession against the receiver. Mr. Daniell 
says: 

"The appointment of a receiver, made préviens to a decree, will be super- 
seded by it, uniess the receiver is expressly continued. A receiver, however, 
is never diacharged by decree, but the application for his discharge must be 
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Iliade by pétition," etc. 8 Daniell, Ch. Pr. (Ist. Ed.) 408; 2 Daniel], Ch. Pr. 
(5th Ed.) 1765. 

Naturally enough this final decree was treated aa a direct order of 
the court to dispossesa the reoeiver ; and, striotly, there should hâve 
been an order continuing his poasession after the decree, and peud- 
iug the appeal; so while, under the circumstauces, ueither the plain- 
tiffs nor the elerk would be guilty of willful contempt in dispossessing 
him, yet, since he had been, without any spécial order, continuously 
in poasession since the appeal, and repeated orders had been given 
for his direction in the management of the property, it seemed to me 
that, whether the bond justified that continued possession or not, the 
application to the court, which is now made, should hâve been then 
made, before turning him ont, notwithstanding the command of the 
final decree. Just as if the fiûal decree, or one subaequently made, 
had contained spécifie directions for continuing the receiver pending 
the appeal, the olerk would not hâve issued the writ; so that, posses- 
sion having been continued, in fact, he should not hâve issued it 
without a further order to that effect. For thèse reasons the motion 
to vacate the order of révocation is denied. I cannot sanction any 
interférence with the receiver's possession without the spécial order 
of the court whose receiver he is; and, under the circumstances 
atated, the final decree cannot be treated as such sanction, whether 
the bond be a supersedeas bond or not. 

It does not follow, even at law, that the court will either issue an 
exécution, or refuse to quash one issued by the clerk, simply because 
the bail in error is fatally defective. The text writers, abridgments, 
and cases show that it is very much a matter of sound discrétion in 
the court; and one of the chief influences in controUing that discré- 
tion is the desirability of preserving the existing status until the ap- 
pellate court can exercise its undoubted power of determining whether 
there be in fact a fatal defect or not. Undoubtedly, the plaintiiî, the 
clerk, and the sherilï — indeed, ail the officiais concerned — may be 
called on to détermine, each for himself, just as the clerk did hère, 
whether the judgment or decree has been superseded or not by the 
writ of error or appeal; and each for himself must act at his péril, 
for there is no tangible writ of supersedeas to guide them. It is done 
by implication of law from the existing facts, and the matter to be 
determined is whether there can be any action towards executing 
the judgment or decree, — whether there be any supersedeas. Still, 
the court can always revise that action of the officiais, and. the fallacy 
is in Bupposing that the matter is to be always determined by either 
the officiais or the court solely and exactly upon the face of the bail- 
pieoe, be it reoognizance or bond. Often the court below will not 
proceed, notwithstanding the defects; and just as often it will refuse 
to interfère where exécution has in fact issued under equivocal cir- 
cumstances, althongh there may be in fact no defect, and in a law a 
supersedeas, — leaving the party to some other remedy, such as an in- 
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dépendent action at law for the trespass or in jury done. I need not 
say that the ultitnate purpose of ail concerned is to give the plaintiffs 
the benefit of their recovery, pending the appeal, if they be entitled 
to it, or the défendants the privilège of their supersedeas, if there be 
one; but itis a mistake to suppose that whether we shall, or how we 
shall, exécute the final decree in this case, for example, dépends al- 
together upon the fact of the omission discovered in this bond. Hère 
this property was taken from the défendants pending the controversy 
over its ownership, and, without any bond at ail from plaintiffs, ex- 
cept for costs, put into the hands of a receiver, so that the défendants 
could notwaste it, or destroy it, or sell it and embarrass its recovery 
by plaintifïs. Now, pending the appeal, it would seem that justice 
requires that it should equally remain protected, if there be neees- 
sity for it, from the waste or destruction of plaintiffs, or its embarrass- 
ment by their sale, until the plaintiff's right to it has been confirmed, 
Itwas not thought safe to plaintiffs to leave it with défendants pend- 
ing litigation in this court, because they were insolvent, etc.; and, 
without going into détails, if thèse non-resident plaintiffs be not also 
insolvent, as to which there is no proof, they are not shown to be 
solvent, and it may be doubtful, at the least, whether they could re- 
spond to any claim of défendants arising out of their possession dur- 
ing the continuance of the litigation pending the appeal if our decree 
be reversed ; and, if they could do that, défendants would hâve to go 
to a distant state to seek a recovery. Again, they might sell the 
property to strangers, and embarrass its recovery by the défendants, 
if it be theirs. The purchasers would take pendente lite, no doubt, 
but the embarrassment would still exiet. So we might hâve pre- 
vented that by a spécial injunction at the hearing, but it is too late 
now, and a receiver would be better for ail concerned, any way, as 
well after as before appeal. 

When we took it from the défendants, in contemplation of law 
thPÏr right of possession remained, although the property was in the 
hands of a receiver; for which additional reason this court should, if 
it has the power, be careful to protect defendant's possession which 
js in its keeping. If there were no statute, and the court as free to 
act as it always was in England, it would, undër the circumstances 
of this case, stay proceedings pending the appeal ; and I doubt if a 
case can be found surrendering a possession, so taken, to the tri- 
omphant plaintiff, if the défendant appeals, and the court be unre- 
fitdcted by some limitation on its powers in that regard. Has our 
statute abrogated ail such équitable considérations, and required us 
hère, without inquiry into other facts, to surrender possession because 
of this omission in the bond? I think not. Not even the précise 
language of the statute requires such a ruling. Eev. St. 1000, 1007, 
1012. The appellants cannot hâve the staintory supersedeas without 
doing certain things, among which is an undertaking by surety to 
pay damages, as well as costs; but, as Mr. Justice Stoky says in 
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Martin v. Hunter's Lessee, 1 Wheat. 374, we must not resort to "hyper- 
critioal severity in examining the distinct force of words," etc. There- 
fore, when we construe this language by the light of the law of super- 
sedeas, as it applies to courts of chancery especially, we are forced to 
acknowledge that those courts hâve not been shorn of their ordinary 
power to stay proceedinga pending an appeal, outside of and beyond 
this statute. I do not break down the act of congress, nor claitu a 
power unrestricted by it, nor forget the abundant rulings on it, from 
a critical examination of which I hâve just emerged. But, not to be 
misunderstood, and confining the rulings to the facts before us hère, 

1 affirm that when a court of equity appoints a receiver, and by the 
final decree adjudges the property to beJong to one of the parties, it 
may, pending the appeal, continue the receiver or not, according to 
circumstances; and this statute does not afïect that power except so 
far as it furnishes an analogy as to the terms it may impose upon 
the parties. The appellate court may, beyond question, control the 
exercise of the power, but stUl it esists, and, in my judgment, the 
most important considération to govern the discrétion is that which 
demands that we save that control of the appellate court which it 
should always hâve over the res to make its jurisdietion effectuai. Just 
as before the appeal itjvas within the power of this court, why should 
not we do ail we onght, totransfer the control to the appellate court? 
If it be équitable to commence the judicial eustody, generally it 
would be équitable to continue it. 

If we had not appointed a receiver, this property would bave been 
in the hands of défendants at the final decree. Possession would 
hâve been decreed to plaintiffs, and could hâve been enforoed under 
equity rule 9, unless they had perfeoted the statutory supersedeas. 
But the plaintiffs were not content with this, but invoked the extra- 
ordinary power of this court to appoint a receiver, — extraordinary in 
its commencement and in its continuance before and sincethe appeal; 
and, being extraordinary, it is governed by its own rules as well in 
relation to a stay of proceedings pending ah appeal as everything 
elsé. We suspend the ordinary laws of procédure, and oust ten- 
ants without ejectment. We allow no man to eject the receiver, or 
to sue him, or to tear down the buildings, (which power bas been in- 
voked in this case as against the city police,) without our consent. 
Why, then, does not this extraordinary procédure of appointing a re- 
ceiver likewise stretch itself beyond the ordinary law of statutory su- 
persedeas, and présent some élément of its own in that regard ? It 
does, I think. 

The resuit of it is that the most that can be technically claimed 
by the plaintiffs because of this omission in the bond is that the decree 
declaring them entitled to the right of property in this real estate 
bas not been suspended, as it was intended to be, perforée ofthe stat- 
ute and the bond; and, as against the défendants, they would be en- 
titled to a writ of assistance to acquire that possession which ordi- 
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narily belongs to the right oî property; but they bave themselves de- 
feated that effect by taking the possession of the property from défend- 
ants, and placing it with this court. On applying hère for posses- 
sion otber procédure cornes into play, and the fact appears that there 
bas been an appeal, and the question is, shall the court surrender its 
possession because there bas been no bond under the statute ? Gen- 
erally, it ought to do so; because, but for any statutory command to 
stay its further action on the giving of a proper bond, generally it 
would do 80. 3 Daniell, Ch. Pr. (Ist Ed.) 105-110. I mean that 
"whatever restrictions there may be in this statute, if it were out of the 
way, the court would, notwitb standing an appeal, pass the posses- 
sion along with the right of property, unless some équitable considér- 
ation supervened to prevent it. I hâve already suggested those that 
should influence this court to withhold that possession in this case, 
at least temporarily, until the appellate court can be heard from; 
and, I think, until the appeal is finally heard. 

Moreover, if the défendants had given a bond which would bave 
suspended the force of the decree deolaring the right of property to 
be with the plaintiffs, the latter could not bave expected the court, 
in the exercise of its power over receivers pending an appeal, to sur- 
render possession to them, not because the supersedeas deprived the 
court of its power over the receiver in that behalf, but because, not 
having the established right of property, they would riot be entitled 
to possession, — ^not any more than they would hâve been if the final 
decree had declared the right of property to be with défendants ; and, 
certainly, if that had been done, the plaintiffs would not bave wished 
the court, pending appeal, to let the défendants into possession, 
though the power to do so would hâve been unquestioned. But the 
défendants hâve been deprived of that statutory supersedeas which 
would bave suspended the plaintiff's right of property as declared by 
the final decree, by a mistake of some one, against which they may 
equitably ask this court to relieve them by continuing the receiver 
pending the appeal otherwise than through a supersedeas, if it bas 
the power to do so. That it bas that power by a direct stay of pro- 
ceedings for the discharge of the receiver, pending the appeal, I do 
not doubt. The plaintiffs, if occasion required, could be relieved 
against the mistake by a reformation of the contract upon a bili for 
the purpose. 3 Pom. Eq. 1367; 2 Pom. Eq. 843, 845, 846, 852, et 
seq.; Bisp. Eq. 469, 871; Ivinson v. Hutton, 98 U. S. 79; Snell v. 
Insurance Go., Id. 85; Elliott v. Sackett, 108 U. S. 132; S. C. 2 
Sup. et. Eep. 375; Pîckersgill v. Lahens, 16 Wall. 140; State v. 
Frank, 51 Mo. 98 ; Craft v. Dickens, 78 111. 131. 

Let us suppose, for instance, that plaintiffs had not discovered 
this mistake until after an affirmance of our decree, and a suit by 
them upon the bond, does any one suppose they could not, on a bill, 
reform it according to the facts stated hère, and would not défend- 
ants and their surety be liablé for "damages" according to their real 
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intention? Then, why îs the bond, within tbe purview of a court oî 
equity, looking at the real facts, any less a supersedeas bond, hère 
and now, upon the principle of treating that as done which ought to 
be done ? "It is a peculiar excellence in chancery, on many occa- 
sions, that it goes behind writings, and even sealed instruments and 
judgments, to ascertain how the original transaction stood, and what 
were its true obligations, in order to enforce them." U. S. v. Priée, 

9 How. 83, 102. If, therefore, the défendants bave been defeated of 
their intention — and they had the right of absolute choice upon exe- 
euting the statutory bond, so that it need not be a mutual mistake, 
since the plaintiffs had no choice as to the terms of the contract — to 
give a supersedeas bond, which would hâve suspended the plaintiffa 
right of property, and, as a conséquence of that suspension, any right 
of possession pending the appeal, by a mistake relievable in equity in 
favor of the plaintiffs, if they desired it, I do not see any reason why 
the plaintiffs should not be, in a court of equity, called on to act in 
the promises wherever the matter is involved, left to resort to that 
remedy, or else compelled to aecept the défendants' offer to make the 
bond complète. Of course, only upon any just terms as to security 
or indemnity, and that containing the same condition as the statu- 
tory bond would be just; or an amendment of the defeetive bond to 
conform to the statute, by the consent of the surety, would be just, 
and precisely what a court of equity on a bill to reform the contract 
would grant. 

On this reasoning, if it be correct, the right of this court to direct 
the amendment or a new bond does not dépend on any jurisdiction 
it may bave over the instrument qua a supersedeas bond, or any au- 
thority over the ^ppellate proceedings which mightbe deemed a usur- 
pation, but only on the fact that, having lawf ul custody of the res, and 
a plenary discrétion to allow or refuse a surrender of it to the plain- 
tiffs on their application to enforce the decree, (so far as the decree 
relates alone to that custody, and no further,) it may exercise that 
authority according to the demands of the équitable considérations 
hère suggested, and refuse to deliver possession to the plaintiffs in 
spite of their unsuperseded decree, if the défendants shall voluntarily 
correct the mistake. And it should be remembered hère that, by in- 
voking this extraordinary authority of the court over its receivers to 
continue them or not upon thèse équitable considérations, we neither 
create nor restore the statutory supersedeas, do not substituteanother, 
nor afifect the rights of the plaintiffs growing out of any want of one. 
We simply and independently, upon onr own terms, withhold pos- 
session from them until the suprême court can act. To show this 
distinction, let us imagine that no supersedeas bond had been given at 
ail, orattempted or intended to be given, but, before the receiver waa 
discharged, the défendants, by motion or pétition, should apply to this 
court to continue the receiver, or to appoint one originally, pending 
the appeal, and we should rightfully or wrongfully do that, is it not 
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plaia that the plaintiffs' rights of property under the final decree 
would not be aSected by the action of the court ? No more are they 
affected by the action we now take in continuing this receiver. 

The only possible fault with this reasoning that occurs to me is, that 
by the final decree we adjudged, not only the right ot property, but 
also the right of possession, — construing the decree as plaintiffs con- 
strue it, — to them ; thereby technically bringing the possession of the 
receiver withiri the influence of the supersedeas law, so that the right to 
that possession, so decreed, could only be suspended by command of the 
statute, and not otherwise. The court and parties certainly intended 
to surrender the possession along with the right of property decreed, 
nnless défendants complied with the statute; but the court did not in- 
tend to do 80 by that decree, and supposed that, if the défendants 
did not give the bond, the receiver wouid first pass his accounts, and 
then surrender the property by some subséquent order to that effect. 
But this is beside the question, and of no importance now, I think ; 
for, being better informed, the court finds it bas larger power than it 
was aware of, and that its continued control does not dépend at ail 
upon whether a bond was given or not. I think it is not precluded 
by the final decree from exercising that larger power. 

In other words, it is proposed now to exercise only that power 
which Mr. Justice Bkadley confirms in Hovey v. McDonald, 109 U. 
a. 150, S. C. 3 Sup. et, Eep. 136, and Mr. Chief Justice Waite in 
Léonard V. Ozark Land Ce, 115 U. S. 465, S. C. 6 Sup. Ct. Eep. 127, 
and for the exercise of which, so far as it relates to injunctions, the 
ninety-third equity rule was established. That rule does not extend 
f the régulation of the practice in the matter of continuing receiver s 
pending an appeal, but the power is not created by or derived from 
tbe rule at ail, and exists without it. The court not yet having pre- 
snribed any précise régulations in relation to receivers, we are directed 
by equity rule 90 to the gênerai practice as it existed in 1842, just as 
tbe suprême court itself is directed by its rule 3 to the practice prier 
to 1791. This practice, in its relation to receivers, Mr. Daniell 
briefly summarizes at the last citation above made from that author, 
and Mr. Justice Beadley in Hovey v. McDonald, supra. That case 
is somewhat complicated by a référence to the local practice on ap- 
peals from spécial to gênerai term in the District of Columbia, which 
rùisled counsel in Léonard v. Ozark Land Co., supra; but a careful 
reading makes it very plain in its application hère. I had intended 
to quote largely from it, but forbear, as nothing less than a careful 
reading of the whole case will suffice. It was the case of a receiver, 
and I regard it as directly in point as to the doctrine to control us 
hère. It shows that the supersedeas of the statute does not suspend 
the power of the court below as to the receiver, pending the appeal, 
any more in a case coming from the circuit court than the one from 
which that appeal then under discussion came. It is a gênerai prin- 
ciple of our appellate law, established, as to the effect of an appeal 



10 FEDEKAL EEPOETKB. 

upon an mjunctîon, in the Slaughter-house Cases, 10 Wall. 273. Th© 
only reasonable doubt in its application hère, as before suggested, is 
as to the power of this court a/ter the final deeree and the term at 
which it was rendered; but the ninety-third equity rule itself reeog- 
nizes that it then exista, as well as before, as it did in England, and 
does yet; for it directs the judge to exercise it when he "allows" the 
appeal, which may be af ter the term at which the final deeree was 
rendered, and at any time within the statute of limitations. There 
is no reason why the court may not exercise it at any time, particu- 
larly since Goddard v. Ordway, 94 U. S. 672, décides that it is the 
duty of the court below, notwitbstanding an appeal, to give the neces- 
sary orders to préserve the property in the hands of the receiver 
pending the appeal whenever it remains in its possession. 

Now, applying the doctrine hère, and it appears that the final de- 
eree directed the possession of the receiver to be delivered to the 
plaintiffs. As already explained, it was not thereby intended to dé- 
termine that pending the appeal they should hâve possession. As to 
that no spécial directions were given, as ought to hâve been done; 
but, as a fact, it was supposed that a aupersedeas bond would be neces- 
sary to continue the receiver pending the appeal. It was further 
supposed that a supersedeas bond had been given, and in fact the re- 
ceiver bas been continued without any spécial instructions to that 
effect. A bond intended to be a supersedeas, but omitting the opera- 
tive words, was filed, and the proof shows that the omission was by 
mistake. But this mistake, under the doctrine we are considering, is 
beside the question, because, if there had been a good bond, it would 
not hâve superseded the directions of the final deeree concerning the 
receiver, be they what they may; and, of course, a defective bond 
could bave no efifect in that direction. In Hovey v. McDonald, supra, 
the directions to the receiver were to deliver the fund, and they were 
not in the deeree at first, but the suprême court sanctioned the in- 
sertion of them by amendment; saying, however, that "it was merely 
expressing the légal effect and conséquence of the deeree;" so hère 
the directions given merely expressed the légal effect of the deeree 
without them. 

The plaintiffs were as much entitled to the possession then as now, 
and no more now by reason of the mistake than they would be now 
without it. Wherefore, when they ask us to discharge the receiver, 
we consider the application independently of the mistake; and, I 
think, for reasons stated, the court should retain its control pending 
the appeal, at least until the suprême court directs otherwise, and I 
should, as I understand the law, make the same ruling preciselyif the 
défendants had appealed intentionally without a supersedeas, though 
at the time the appeal was granted I thought, as we ail did, that a 
supersedeas was absolutely necessary to effectuate that resuit. Draw 
a broad Une between the right of property of the plaintiffs, whether 
they claim under the original title or the final deeree, and the right 
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of possession, which bas been in fact but not in law severed from it 
by the appointment of a receiver, and we bave two entirely distinct 
thirigg, as to one of which the defective bond may be important, but 
as to the other it seems not to be ; and if we keep thèse two things 
apart, and do not confuse them, the case becomes clearer as to exist- 
ing rigbts of the parties in this application. And in this connection 
it is useful to distinguish between that continuance of the receiver 
which would bave necessarily resulted from a suspension of plaintiffs' 
right of property by a supersedeas of the final decree in their favor, 
and that continuance of the receiver which cornes of the présent ac- 
tion of the court. In the one, the plaintiffs' possession would hâve 
been arrested by the suspension of their right of property; in the 
othër, it is arrested regardless of such suspension, and rightly on the 
facts of this case. 

I do not know why, in this case, any terms should be imposed. 
We imposed none on the plaintiffs as a condition for appointing a 
receiver in the first instance; and, considering that the suprême 
court may disagree with us as to the right of property, there is no 
apparent reason for imposing any on défendants for continuing a 
custody that protects ail alike till the end of the appeal. At ail 
events, the same bond that the statute requires would, by analogy, 
be sufficient hère. There would often be oircumstances when the 
court should not continue the receiver at ail, or only on terms indi- 
cated by the peculiarities of the case; but I recognize no such circum- 
stances hère, and think, on the whole, no terms ought to be imposed, 
except that the défendants bave leave and be required to carry out 
the original design ty inserting the omitted words, with the consent 
of the surety, if he will consent, or, if not, to file a new bond with 
the omitted condition supplied, and a superadded stipulation that it 
shall operate retrospectively to cover ail "damages" from the date 
of the appeal. Perhaps, as thèse conditions are somewhat logically 
inapplicable to the views above expressed, and if any terms are to be 
imposed they should be such as the court would require independ- 
ently of the mistake that bas been made and of the statutory re- 
quirements for a supersedeas, they should not be demanded. But the 
défendants move to amend the bond or to file another, and are will- 
ing to do BO ; and, as I see no occasion on the facts of this case to 
impose any independent conditions for the continuance of the re- 
ceiver, I see no harm in permitting them to complète the bond ac- 
cording to the original design, so that, if plaintiffs are entitled to 
any benefit of it, they can hâve it in such form of bond as it ought 
originally to hâve been. They cannot object to this, and it does not, 
if we hâve no power to do that hère, injure them in the least, nor 
impose a supersedeas if none already exists. This disposes of the 
motions quite satisfactorily to my own judgment. 

But, while I am not now required to go further, I should be pre- 
pared to rule, if necessary, but with great difSidence as to the correct- 
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ness of the conclusion în viewof the sinuositiea of our American law 
in relation to the implied appellate supersedeas, that this court lias 
the power, under the authority of Eevised Statutes, § 954, to direct 
the amendaient of a writ of errer or appeal-bond, and to permit the 
amendment asked for hère, as a part of the proceedings of this court. 
I hâve not the least doubt it could be done in Bngland, particularly 
in chancery; but, through the influence of statutes and the distorted 
growth of an American notion that an appeal transfers a case bodily 
into the appellate court, and strips the court below of ail power over 
the record and the case, I am not certain that the power could be 
sustained hère, though there is no adjudication of the suprême court 
of the United States against it, whatever may be said of expressions 
to be found in the opinions. Experimentally, I will permit the 
amendment pro forma, and not undertake to ]ustify it now, since I 
find it unnqcessary, but will cite in a note to this opinion some au- 
thorities which seem to austain it. It is not a practical question of 
much value in a situation precisely like this, because the case of 
Seward v. Cerneau, 102 U. S. 161, and other cases like it, furnish a 
complète remedy in the suprême court itself for the correction of the 
mistake made; and, if the position first assumed in this opinion be 
correct, the receiver would be continued independently of the stat- 
utory supersedeas, and that would give the défendants relief until the 
suprême court could act to correct the bond. 

Motions of plaintiffs denied. Motion of défendants granted. 

nEGHEE. 

Because it appears to the court that the appeal-bond filed herein on the 
twenty-eighth day of September A. D. 1885, was intended, by the obligors, 
the court, and the judge approving the bond, to operate as a supersedeas, 
but by some mistake the words "and damages" were unintentionally omitted 
from the condition thereof, and for other satisfactory reasons to the court 
appearing, the motion of the plaintiffs to vacate the order of April 26, 1886, 
recallirtg the writ of possession issued by the clerlt, and to now proceed 
with the exécution of the final decree of August 1, 1885, by such orders as 
may be necessary to discharge the receiver, and deliver possession of the 
property in dispute to the plaintiffs pending the appeal of tlie défendants 
herein, is denied. And for the same reasons, on motion of défendants, 
they are permitted to amend the said bond, by interlining the words so un- 
intentionally omitted in the place left for them in the printed blank upon 
which the said bond was exeouted, if the surety in the bond shall in writ- 
ing indorse thereon his consent thereto; and it is ordered that the bond shall 
then operate as if said words had originally been inserted therein. And 
theréupon the said M. L. Bacon, surety as aforesaid in the said bond, appeared 
in open court, and declined to consent to the change in the bond as above 
allowed; and theréupon défendants moved the court to be allowed to flle an- 
other bond, condltioned as required by law to operate as a supersedeas, where- 
upon they tendered a bond with J. H. Malone and W. H. Eobinson as sureties, 
condltioned as therein expressed, which said bond is hereby accepted and ap- 
proved; and it is ordered that, according to the ténor and effect tliereof as es- 
tablished by law and by the consent of said sureties and the défendants herein, 
it shall be taken, and in ail respects operate, to supersede the said final decree 
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pendlng the appeal heretofore granted in this case, and that, In pursuance 
thereof, and in obédience to the statutes in tliat behàlf regulating the super- 
sedeas of proeeédings pending an appeal, the exécution of said decree be, and 
it is hereby, stayed, as it has been heretofore stayed since the said appeal was 
taken, the propertyremaining in the hands of the receiver, as heretofore; the 
original bond not to be affected in any way by the allowance of the new bond, 
l)ut to stand as if this order had never been made. 

To ail of which the plaintiffs except, and ask that their exception be entered 
of record, and that the afiBdavits used upon both stdes upon the hearing of thèse 
motions be filed as a part of the record, and taken as such to ail intenta and 
purposes as if they were incorporated in a bill of exceptions, which, in that 
respect, this order shall be taken to be, which is granted, and it is done accord- 
ingly. And thereupon the plaintiffs pray an appeal from this order, and 
from that of April 26, A. D. 1886, which is allowed; and their bond for $250, 
conditioned as appeal-bonds are required by law to be, with T. B. Eàgington 
as surety therein, exécuted and flled this day, is accepted and approved by 
the court, — the défendants in open court waiving ail other citation and notice; 
the affldavits so used upon the hearing of thèse motions, and so as above 
made a part of the record, and as though embraced in a bill of exceptions for 
the purposes of this appeal, belng those of 0. W. Frazer and D. H. Poston, 
dated June 22, A. D. 1886, and of T. B. Edgington. dated June 28, A. D. 
1886, andof W. B. Weisiger, dated June 29, A. D. 1886; the same being prop- 
«rly filed, andentitled in this cause. 

NOTE BY JUDGE HAMMOND. 

Ambndmbkt of the Bond. Rafaël v. Verelst, 2 W. Bl. 1067; 8. C. Cowp. 425. 
There were two défendants, with verdict against one and in favor of the other. Writ 
of erroTJoined both, as did the bail in error, which w8b by recognizance. Motion, in 
the appellate court, to amend the writ, granted. Same day fi. fa. issaed and levied, 
although plaintiff in error offered to alter the recognizance ; motion in court below to 
quashj8./a., and to amend the recognizance, granted ; and bail in error entered into a 
new recognizance. In Justice v. Mersey Steel Co., 1 0. P. Div. 575, the old practice of 
giving bail in error on appeal to house of lords being still in force, the défendants in 
error, not knowing that, pnt in no bail ; fi. fa. issued ; application to appellate court to 
extend time and stay exécution pending appeal. Held, application should be made to 
the court below. 

Attorney General v. Swansea, etc., Co., 9 Ch. Div. 46. Practice now in England that 
in equity cases application to stay proeeédings for any cause pending appeal should be 
made by to the court below in the flrst Instance, and, if refnsed, then to appellate court 
by "motion by way of the appeal." But see Wilaon v. Church; 11 Ch. Div. 576 ; S. C. 
12 Ch. Div. 454. 

That a bail-bond could always hâve been amended, see 1 Bac. Abr. 567, tit. "Bail 
in Civil Cases," D4; Hampton v. Courtney, Cro. Jac. 272; Andersen v. Noah, 1 Bos. 
& P. 31, and numerous other common-law aixthorities. 

In the chancery practice of England there was no difflculty ; for, if the stay of pro- 
eeédings should be granted below, of course the terms as to security bonds, etc., were ail 
in the control of that court, but if by the house of lords, then, of course, in the control 
of that court ; and, in both, the proeeédings were subject to amendment as liberally as 
proeeédings in chancery always were, but the application had to be made to the court 
in which the stay had been obtained. The only difiicnlty in our practice is in deter- 
mining to which court the bond belongs, or in which the proeeédings for stay may be 
said to be taken ; for, unlike a writ of error at law, the appeal is granted below, while 
the bond is taken below in both; and in neither is the supersedeas directly and ex- 
pressly ordered, as it always is in chancery in England, but conies by an implication 
from the statute, addressed alike to both the appellate court and the court below. 2 
Daniell, Ch. Pr. (Ist Ed.) 675; 3 Daniell, Ch. Pr. 105, 109, 134, 136, 140, and 97-150 gen- 
«rally ; 2 Daniell, Ch. Pr. (3d Ed.) 1467. 

In Arnold v. Frost, 9 Ben. 267,_ Blatchpobd, J., held that an appeal-bond was so 
much a part of the suit in which it is given that an action on it might be raaintained 
in the same court where given, as ancUlary to the original suit, on a question of juris- 
diction. 

In Tipton v. Rjrdova, 1 N. M. 383, an appeal-bond was heldto be "process" under 
the internai revenue act, and as such required a stamp. 

In Bentley v. Jones, 8 Or. 47, it was held that the appeal-bond was not properly a 
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part of the transcript in the appellate court on an appeal from the jndgment made 
npon a motion to quaah a jfî;/a., but belonged to the files in the court below, etc. 

In Martin v. Hnnter'a Lessee, 1 Whaat. 304, 361, it was said : ' ' But there Is nothing in 
the record by which we can judiclally know whether a bond has been taken or not; 
for the statute does not require the bond to be returned to this court, and it might, 
with equal propriety, be lodgekj in the court below," etc. 

In Irwin v. Bellefontaine Bank, 8 Ohio St. 81, it was held, nnder a statute almost 
identical with our Rev. St. U. 8. g 954, that an appeal-bond is a "prooeeding," and 
as such amendable. Therefore the appellate court allowed the defective bond to be 
amended, with consent of the surety, or a new one to be flled. 

In Williania v. McConico, 25 Ala. 638, the bond appeared to hâve been approved after 
the apçeal, but on aifldavit the court sent a certiomri to the judge below to certify when 
it was infact approved, and would not dismiss the appeal until the truth waa made 
known. 

In Dobbins v. DoUarhide, 15 Cal. Sli, Pield, 0. J., held that, if the appeal-bond do 
not operate as a stay, the remedy is by motion, in the court below, for leave to proceed 
notwithst^nding the appeal, and not to disttiiss the appeal. 

In Sohenck v. Conover, 13 N. J. Eq. 31, it it diatinctly stated that, outside of a rule of 
court regulating the lupersedeas very much as our Revised Statutes do, a court of equity 
may interpose to protect the parties pending an appeal, and stay or allow the decree to 
be execnted, accorditig to cifoumstancèB. And so in Granger v. Craig, 85 N. Y. 619, 
that the statutory tupersedeas was not the entire relianee of the appellant, but the court 
beiow'niight stay proceedings when équitable to do so. 

Abundant anthority couid be oited to this point, but care slxould be taken not to abro- 
gate the statutory requirement of a tupersedeas bond, though this power has always ex- 
isted since 13 .Tac. I. c, 8, qualified the absolutely suspensive eifect of a writ of error ; and 
the danger of trenching on the statute is not great. Our act as to this statutory supersedeas 
assimilâtes appeals to writs of error at law, and, certainly, a court of equity can exer- 
cise the sarae discrétion as diJ acourtof law under the statute of James; andthebooks 
are fnll of cases where the court has refiised to issue exécution pending error, upon con- 
sidérations extraneous to the four corners of the bond. But a court qf equity easen- 
tially has a larger power, growing out of its control over appeals in this niatter of stay- 
ing further proceedings; and when our original act, requiring a decree in equity to be 
reviewed only by writ of error, was repealed, and the appeal substituted therefor, pre- 
snmably congress intended to remove the restrictions iuiposed, by the anomaly of a writ 
of error in equity, iipon that larger power, both as to the authority of the appellate 
court and the court of original cognizanoe. 

When, therefore, the statute invests the court of original cognizanoe with the power 
to grantan appeal, and leavesit to exercise theusual powers in that behalf, amongthera 
was that tostay proceedings pending the appeal in ail those cirounistances wherebefore 
it could hâve been done if not forbidden by the statute, or fairly not forbidden by im- 
plication from it ; and, necessarily, when "it is called upon to take a bond, tliat " pro- 
oeeding," like the rest, must be liable to amendiiient, under Rev. St. g 954, if the juris- 
diction of the court be subsequently invoked to rnle upon that bond, and the cirouni- 
stances surrounding its existence, as it must if the court be applied to for the exécution 
of the decree notwithstanding the appeal. Our equity rule 85 recognizes this power of 
amendnient even of decrees, and I see no reason why, under tlie gênerai power exist- 
ing outside that rule, it may not amend an appeal-bond, at least for its own purposes 
of procédure in delaying exécution of the decree until the appellate court issues its 
mandate in the preiuises, whether the suprême court recognizes that amendment as suf- 
ficient for its purposes of procédure on the appeal or not. 

And, flnally, I think section 954 of the Revised Statutes gives the party a right to 
such an amendnient before the court can take advantage of the niistake, and exécute 
the decree, to the defeat, perhaps, of the appellate control of the litigation. Author- 
ities are in almost every volunie of reports and text writers prescribing the reasonablo 
and intelligent conditions under which such amendments should be allowed or re- 
fosed, whether in the one court or the other. 
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Jaoksoh ». Walkib. 

(O^eutt Court, JT. D. Minois. November 8, 1886.) 

Copyright— Notice Pbinted dt Book— Must Stbictlt Complt with Statutb 
— act op congbess, june 18, 1874, § 1. 

The only notice of copyright given in a printed book was the foUowing, 
printed upoh the page immediately f ollowing the title-page : ** Entered accord- 
ing to act of con^ress, in the year 1878, by H. A. Jackson. " Held, on demur- 
rer, that the notice was not such a notice as is required by United States 
statute, (18 U. S: St. at Large, 78,) and did not entitle the proprietor to main- 
tain an action for infringement of copyright. 

In Eguity. Bill alleging infringement of copyright, and praying 
for injunction and accounting. 
H. Harrison, for complainant. 
Dyaer^ortk d Dyaenforth, for défendant. 

Blodoett, J. The bill in this case allèges tbat complainant îs the 
antbor and proprietor of a certain book, entitled "Franoo-Prussian 
Mode," and that the same bas been duly copyrighted in this ooantry 
by compliance with the acts of congress, and charges that the défend- 
ant, in violation of bis rigbts as such author and proprietor, bas in- 
fringed said copyright by the publication of the same matter contained 
in complainant's work, for which infringement complainant seeks an 
injunction and accounting. Défendant demurs to the bill upon the 
ground that it fails to show that complainant bas obtained a valid 
copyright upon said work. 

The book in question is referred to in the bill, and made a part 
thereof, from which it appears that the only notice of the copyright 
given in the book itself is by printing, upon the page immediately 
foUowing the title-page, the following words : "Entered according to 
a,ct of congress, in the year 1878, by H. A. Jackson;" and the only 
question made by the demurrer is whether this shows a sufl&cient no- 
tice to entitle the complainant to maintain an action for the infringe- 
ment of his alleged copyright. 

Section 1 of the aot of June 18, 1874, (18 U. S. St. at Large, 78,) 
is as foUows : 

"No person shall maintain an action for the infringement of his copyright 
unless he shall give notice thereof, by inserting in the several copies of every 
édition published, on the titje-page, or the page immediately following, if it 
béa book, * !" * the foUowing words, viz.: «Entered according to act 
of congress, tn thè year , by A. B., in the ofiBce of the librariàn of con- 
gress, at Washington,' or, at his option, the word • Copyright,' together with 
the year the copyright Was entered, and the name of tije party by whom it 
was takenout, thus: • Copyriglit, 18 — , byA. B.'" 

It will be seen that the complainant bas not adopted eitber of the 
formula for his notice prescribed by the act of congress. He bas used 
a portion of the ârst formula, but bas omitted the words, "in the 
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office of the librarîan of congress, at Washington," which are certainly 
a part of the notice. Without discussing the question as to the 
natural rights of authors in their literary productions, and whether 
they hâve any such rights in this country aside from our copy- 
right laws, it is enough to say that the bill in this case shows that 
complainants' work has been published and put in circulation; that 
be has taken no means to protect the same except by the steps 
îhown in his bill to obtain and secure a copyright, and, since the dé- 
cision of the suprême court of the United States in Wheaton v. Peters, 
8 Pet. 591, it has been the recognized rule in this class of cases that 
a party must bring himself strictly within the terms of the statute in 
regard tp copyright in order to protect his property in case of publi- 
cation. Argument seems hardly neceasary to show that the défend- 
ant in this case has not complied with the statute in this regard. He 
has not given either of the forms of notice which the statute specific- 
ally requires him to give in order to be entitled to bring a suit for 
the protection of his alleged copyright. If an author or proprietor of 
a book or literary work can change the formula prescribed by the 
statute for his notice of copyright to the public, by omitting the 
words left out of this notice, he may omit other words, or adopt an 
entirely différent form, or may change the location of the notice. He 
may think that the title-page, or the page immediately foUowing, is 
not as good a place to print the notice as some other place in the 
book, and may therefore insist that he has a right to exercise his 
own judgment as to where he will print his notice, as well as the form 
in which it shall be printed. An author or proprietor of a work has 
no right to say, in effect, that any part of the prescribed notice is im- 
material, and may be omitted. He takes his copyright under th& 
law, only by giving the notice, and the entire notice, which the stat- 
ute provides ; and the statute expressly déclares that he shall not 
maintain an action unless he has complied with this condition. 
Hence I think the bill fails to show a valid copyright in complainant, 
and the demurrer must be sustained, and the bill dismissed. 

The only case cited by the complainant in support of his bill is 
Myers v. Callaghan, 10 Biss. 139; S. 0. 6 Fed. Eep. 726. In that 
case the lateleàrned circuit judge of this circuit heldthat where the 
notice of copyright stated the copyright to hâve been enteredin 1866, 
when in fact it was not entered until 1867, did not defeat the copy- 
right, because the only effect of the mistake as to date was to abridge 
the life of the copyright one year, and no possible damage could ac- 
crue to the public, or to any other person, by reason of such mistake. 
That case is clearly distinguishable from this, and does not lu any 
way, as it seems to me, oontrol the questions hère made. 
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United States v. American Beli, Téléphone Co. and others.* 

{Oircuit Court, 8. B. Ohîo, E. D. November, 1886.) 

1. Wittr AND Pkoobss— Motion to <^ua8h Seeviob. 

Where the invalidity, irregularity, or defect in the service of the writ ap- 
pears upon the face of the return, a motion to quash the service, or abate the 
writ, is the proper mode of bringingthe matter to the attention of the court; 
but, where the objection does not appear upon the face of the papers, the 
better rule of practice, where it is sought to question or dispute the f acts 
stated therein, is to do so by plea in abatement, on which an issue may be reg- 
ularly taken and tried. 

5. Pabtnbbshtp — Service upon Non-Residbnt Pastneb. 

While the interest ©f a non-resident partner in a partnership doing business 
in Ohio, in respect to such business, may be subject to the local jurisdiction, 
if the partnership is properly served in conformity with the statutes of the 
State, it is, however, well settled that the non-resident partner cannot be 
brought personally before even the local courts, or be subjected to judgment 
in personam, by service upon the résident partners, 
ï Wbit and Pbocess — Equity Pbaoticb — Service dp Subpœna. 

In suits in equity, the fédéral courts are regulâted, not by state statutes, but 
by the judiciary àcts, and the rules of equity practice. 
4. Same— American Bell Téléphone Company. 

The return of a subpœna which recited that the marshal had served the 
same upon the "American Bell Téléphone Company (which is a corporation 
found and doing business in the Southern district of Ohio) by reading the 
same to A. D. BuUock, the président of the City and Suburban Telegraph Com- 
pany, (the said City and Suburban Telegraph Company being an agent and 
partner of the said the American Bell Téléphone Company, within said dis- 
trict,)" fails to show afflrmatively the facts required to constitute avalid serv- 
ice, either under the judiciarjr acts, the rules Of practice governingthe court, 
or the statute of Ohio providing for service upon a foreign corporation havitig 
a "managing agent" in the state. No presumptions are to be indulged in f avor 
of such a return, so as to give the court jurisdiction over a non-resident cor- 
poration. The return is also irregular, and open to the objection that the 
marshal did not confine himself to a statement of what he did in executing 
the subpœnas, but States conclusions of law and f act, apart from what was 
done. 

6. Same — Service upon Foreign Corporations. 

In the absence of a voluntary appearance, three conditions must concur or 
co-exist in order to give the fédéral courts jurisdiction in personam over a cor- 
poration created without the territorial limits of the state in which the court 
is held, viz. : (1) It must appear, as a matter of fact, that the corporation is 
carrying on its business in such foreign state or district; (2) that such busi- 
ness is transacted or managed by some agent or ofllcer appointed by and rep- 
resentinç the corporation in such state; and (8) the existence of some local 
law making such corporation, or foreign corporations generally, amenable to 
suit there as a condition express or implied of doing business in the state. 

6. Same— Section 739, Rbv. St. U. S.— Act op Congress, Mabch 3, 1875. 

The judiciarjr acts (Rev. St. § 789) and act of March 3, 1875, providing that no 
civil suit or action shall be brought against any person outside of the district 
in which he résides or may be found at the time of the service of process, do 
not affectthe gênerai jurisdiction of this court, but merely confer a personal 
privilège or exemption upon the défendant, which can be waived, and is 
waived, by a foreign corporation, not only by a voluntary appearance to the 
suit, but by doing business in a state imposing the condition of liability to suit 
there by service of process on its agent. 

7. Same— Service upon Foreign Corporation. 

It is not sufflcient to give this court jurisdiction in personam over a foreign 
corporation that it has property rights, however extensive, within the district, 
or that it has pecnniary interests, however valuable, in business managed and 
conducted by others. 

'Reported by J. C. Harper, Esq., of the Cincinnati bar. 
v,29p.no.l— 2 
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8. TELEPHONE COMPANIES — LiCBNSOR AND LlCENSEE — BeLL TELEPHONE COM 

PANIB8. 

The contracts between the American Bell Téléphone Company and the local 
téléphone corporations create the relation of licensor and lessor on the one 
aide, and licenaee and lessee on the other, and not ff relation of agency. 

9. COKPORATIONS— FORBIGN CORPORATIONS— DOINO BUSINESS IN A StATB. 

Whether a foreîgn corporation is carrying on business in a state must be 
determined by what it has done, or is doing, rather than by what it may here- 
after do, under powers reserved to it in existing contracts, but not yet exer- 
cised. For one person to supply the means to another to do business with 
or on is not the doing of that business by the former. 

10. Same— Managing Agents — Bell Téléphone Companies. 

Transactions such as the American Bell Téléphone Company has had with 
the licensee corporations of Ohio, at its place of business m Boston, and not 
elsewhere, is not the carrying on of business by it in Ohio; nor are such 
licensee corporations its "managing agents. " 

11. Samb— Sbbviob on Agent. 

An agent of a foreign corporation upon whom service can be made, must 
be one actually appointed by or representing the corporation as a matter of 
f act, not one created by implication or construction, contrary to the inten- 
tion of the parties. 

12. Samb— Managing Agents. 

The term "managing agent" implies the carrying on of the corporate busi- 
ness, or some substantial part thereof, by means of an agent who manages 
and conducts the same within the limita of the state, for and on account of 
the foreign corporation. 
18. Patents POB Inventions— Licensb— Patent-Holding Cobpoeation— Na- 
tionalizinq. 

The right of the patent own«r to permit or license the use of the invention 
. is not the créature of the fédéral franchise or statute, but of the common law; 
and in exercising this common-law ri^ht of licensing others to use its patent, 
the corporation owner is no more nation(ilized than a private owner would be 
under the same circumstauces; nor does the fact that a patent-holding corpo- 
ration licenses others to use its patent in a particular state hâve any more 
efCect and opération in domestieating itytityàn such state than the same act on 
the part pf a private owner would hâve in rendering him a citizen and rési- 
dent of every atate in which his patent might be useo. 

14. Samb — Jurisdiotion— Practicb. 

Neither the patent law, nor the privilèges secured to patentées thereunder, 
in any way enlar^e, modify, or change the judiciary acts in respect to either 
the territorial jurisdiotion of the fédéral courts, or the proper service of pro- 
cess upoh défendants. 

15. Action — Entby of Appearanob. 

Allégations in a plea in abatement showin^ that the cause of action, and 
the subjeet-matter of the suit, did not hâve its origin in Ohio, such plea be- 
ing.presented solely to object to the jurisdiction of the court, and to quash 
the return of service, do not amount to an appearance of the défendant. 

In Equity. Hearing on motion of the American Bell Téléphone 
Company to set aside the marshal's return, and on plea in abatement 
to the jurisdiction of the court over said company. 

A, G. Thurman, Grosvenor Lowry, Jeff. Chandler, and P. H. Kum- 
1er, Dist. Atty., for the United States. 

Joseph E. McDonald, Richard A. Harrison, and J. J. Storrow, for 
American Bell Téléphone Co. 

Perry é Jetmey, for local téléphone companies. 

Jackson, J. Proceeding upon the gênerai theory that a patent is a 
coreiracif between the inventer on the one side, and the government 
on the other, founded on conditions or considérations prescribed by 
law, those moving from the former being the production of some new 
invention or discovery bénéficiai to the public, in considération of 
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•which the government grants to the patentée the exclusive privilège, 
for a liiûited period, to make, vend, and use the invention through-, 
ont the United States, with the right to invoke the aid of its courts 
for the protection and enforcement of thèse rights or franchises, the 
complainants seek, by their bill in this case, to hâve certain letters 
patent, numbered 174,465 and 186,787. embodying the electrio speak- 
ing téléphone, isaued to Âlexander Graham Bell, March 7, 1876, and 
January 30, 1877, respectively, declared void, set aside, and annuUed, 
on the ground that they were fraudulently, surreptitiously, and im- 
properly obtained on the part of said Bell, by means of aUeged false 
stateinônts, on which the governnient relied, and on the faith of 
which it was induced to issue said patents. In the event said letters 
patent should not be declared wholly invalid and void, because of the 
alleged fraud of said Bell in procuring their issuance, the bill furtber 
seeks to hâve said letters patent treated as contracts, "reformed, and 
modi&ed, as in law andequity and good conscience they ought to be," 
for the reason that, by inadvertence, accident, and mistake, they em- 
braçe more tban said Bell was entitled to claim, etc. Âlexander 
Graham Bell, who is averred to be a résident of the District of Co- 
lumbia, is mâde a party défendant; but having neitber appeared, nor 
been served with process, he is not before the court. 

It is alleged in the bill that prier to the institution of this suit said 
Alexander Graham Bell had divested himself of ail right, title, and 
interest in the said letters patent, which, together with the grants 
therein contained, he had transferred to the American Bell Téléphone 
Company, a corporation chartered and duly organized by and under 
the laws of the state of Massachusetts. The American Bell Télé- 
phone Company, as the owner of said letters patent, together with 
several corporations chartered by the laws of Illinois, Pennsylvania, 
and Ohio, designated in the pleadings as the "local or licensee" com- 
panies, "associâtes," "copartners," "représentatives," and "agents" 
of the American Bell Téléphone Company, are made défendants. 
There bas been no service upon or appearance by the Illinois or 
Pennsylvania companies. The "local or licensee" corporations of 
Ohio are before the court by regular service of process and appear- 
ance. The averments of the bill touching the jurisdiotion of the 
court over the several défendants are as follows: 

"Your orator further shows that the said défendants, the American Bell 
Téléphone Company, duly incorporated auder the laws of Massachusetts; and 
the Central Union Téléphone & Telegraph Company, a corporation duly 
chartered under the laws of Illinois; and the Erie Téléphone & Telegraph 
Company, incorporated under the laws of the state of Massachusetts; and 
the Central District & Printing Telegraph Company, incorporated under the 
laws of the state of Pennsj'lvania; and the Cleveland Téléphone Company, 
the City & Subiirban Telegraph Company, the Miami Téléphone Company, 
and the Buckeye Téléphone Company, the latter four incorporated under the 
laws of Ohio; and the défendant, Alexander Graham Bell, — ail of whôm are 
made défendants to this bill, — are présent, and are found and hâve property 
within the jurisdiction of this court, and are now engaged in carrying on 
the business of telephony, and malntàining a close monôpoly thereof, in the 
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said district, — that îs to say, in said Eastern and Western division of said 
Southern district,, and in said Nortliern district of Ohio, — under and by vir- 
tue of âaid patents to said Bell, awd by the means and in the manner here- 
inafter setforth. Your orator further shows that the défendant the Ameri- 
can Bell Téléphone Company owns ail the téléphone instruments used in the 
business of telephony in the United States conducted under the authority of 
its patents, and especially ail those used by said défendants, or any or either 
of them, in the state of Ohio; the said instruments that are used by them in 
said state being in number over 20,000. Its local associâtes and copartners, 
the said companies, respectively, own their wires and pôles, and contribute 
the sarae as their shares, respectively, of the capital of the business, while 
the American Bell Téléphone Compa,nyf urnishes the franchise and eaxlusive 
right of said patents, and the téléphone instruments, together with a contract 
stipulation with each of said local companies that the American Bell Télé- 
phone Company will also supply counsel, and maintain ail such suits, and do 
ail things, to make the business an exclusive and close monopoly, without 
charge or burden to the local Company or corporation; ihat the local associa- 
tion, copartnership, or joint stock company thus formed, divides the profits 
of the business between the American Bell Téléphone Company and the said 
local association, on terras agreed upon between the parties, and the share 
of the American Bell Téléphone Company, as your orator is informed and 
believes, is set apart weekly, and accounted for by said local company, and is 
collectée! by agents of the American Bell Téléphone Company, who visit said 
local company for that purpose, or otherwise paid to said American Bell 
Téléphone Company; that the téléphone being a necessary agent in conduct- 
ing commercial business aflairs, the said business is carried on in the manner 
hereinhtfore stated in every city and tovvn of importance in the United States, 
and between cities, towns, and places in différent states, and is so carried on 
by said défendants in the Eastern division of the Southern district aforesaid, 
and in the Western division thereof, and the Northern district of said state; 
and that the said other défendants or sub-companies are part owners and co- 
partners, agents, and représentatives of the said American Bell Téléphone 
Company within each of the divisions and districts aforesaid of the state of 
Ohio, and that the said American Bell Téléphone Company is entitled to, and 
has an interest in, ail and singular the property, rights, and business of the 
other said défendants; that the said American Bell Téléphone Company does 
business in each of said divisions and districts by the sale and grant of 
licenses to use said patents, by the renting or lease of said téléphone instru- 
ments, by sharing in the earnings and profits of each of said local companies, 
by holding stock in the same, by having an interest in the rights, property, 
and business thereof, by supporting and maintaining each of said companies 
in litigation, 6j^ the employment of offlcers, agents, and senants in each of 
said divisions and districts, and by divers other mesins and déviées. " 

Subpœnas were issued to the marshals of the Southern and North- 
ern districts of Ohio for the American Bell Téléphone Company, and 
the local companies résident therein, reciting that the American Bell 
Téléphone Company (impleaded with others) was "a corporation do- 
ing business andfound in the state of Ohio." 

The returns of the marshals thereon were as foUows: 
"Eeceived this writ at Columbus, Ohio, on the twenty-third day of March, 
1886, and on the twenty-fourth day of March, 1886, 1 served this writ on the 
défendant the American Bell Téléphone Company (which is a corporation do- 
ing business and found within the Eastern and Western divisions of the 
Southern district of the state of Ohio) by reading the same to A. D. Bullock, 
the président of the City & Suburban Telegraph Company, and delivering him 
a duly-attested copy thereof, (the said City & Suburban Telegraph Company 
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beingan agentand partner of thesaid theAmerican Bell Teleplione Companj, 
within said Southern district of the state of Ohio,) on March 24, 1886; also 
served this writ on said défendant the City & Suburban Telegraph Company 
by reading the same to A. D. BuUock, its président, and delivering to him a 
duly-attested copy thereof, on March 24, 1886. 

"H. C. Urneb, U. s. Marshal. 

"By Richard C. Rohnee, Deputy." 

On the writ sent to the Northern district this return was made, 
viz.: 

"Northern District of Ohio — ss. : Served this writ on the défendant the 
American Bell Teleplione Company (which is a corporation doing business 
within said district) by delivering a true and certified copy thereof to James 
P. McKinstry, vice-président of the Cleveland Téléphone Company, the said 
Cleveland Téléphone Company being an agent and partner of the said the 
American Bell Téléphone Company, within said Northern district of Ohio, on 
March 31, 1886; also served this writ on said défendant the Erie Téléphone 
& Telegraph Company by delivering a true and duly -certified copy thereof to 
James M. McKinstry, its gênerai superintendent, on March 31, 1886. 

" W. F. GooDSPEED, TJ. S. Marshal. 

"By Geo. Wyman, Deputy." 

Thèse returns, while varying slightly in form, recite that the Amer- 
ican Bell Téléphone Company is doing business and found within each 
of said districts, and that the writ was served upon it by reading the 
same, or delivering a certified copy thereof, to the président or vice- 
président of the local corporation, with the statement, parenthetically 
made, that such local company was "the partner and agent" of said 
American Bell Téléphone Company. 

On May 3, 1886, the day said défendants were required to enter 
their appearance in the suit, the American Bell Téléphone Company, 
by its solicitors, entered a spécial appearance, as foUows : 

"(No. 229.) In Equity. The United States of America v. The American 
Bell Téléphone Company and others. 

" To the Clerk of said Court : Please enter our appearance for the Amer- 
ican Bell Téléphone Company specially for the purpose of objecting to the 
jurisdiction and power in said court to compel said corporation, the Amer- 
ican Bell Téléphone Company, named as défendant herein, to appear or an- 
swer in the above cause, and of objecting to the returns of the marshal upon 
the subpœnas issued in the cause, so far as the same relate to said corpora- 
tion, and for no other purpose. At the same time we file this paper we file a 
motion to set aside said returns, and we shall also file a plea to the jurisdic- 
tion of the court wheu the same reaches Columbus, to-morrow. 

"Hareison, Olds & Marsh, Solicitors." 

Thereupon the said défendants filed the foUowing motion, viz.: 

"The American Bell Téléphone Company, named défendant herein, appear- 
ing specially for the purposes only herein set forth, hereby moves the honor- 
able court to set aside so much of the return of the marshal on the several sub- 
pœnas issued herein as relates to the American Bell Téléphone Company, for 
the reason that said return is untrue in f act, and to disregard it for tlie reason 
that it is insufflcient in law; and hereby praj-s the judgment of this court 
whether it shall be compelled to appear herein or answer thereto, for the reason 
that it has not been served with process herein, and is net compellable to ap- 
pear in response thereto, and has not accepted and does not accept service 
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thereto, and has not accepted and does not accept service, nor waive due 
service of process upon it. " 

Tbe motion then proceeds to set fortb the same statement of facta 
as is contained in the plea in abatement to the jurisdiction of the 
court over said défendants, filed at the same time. Affidavits were 
filed in support of said motion, which, together with ail the alléga- 
tions of faot contained therein, are sworn to by the président and gên- 
erai manager of the American Bell Téléphone Company. 

The plea in abatement to the jurisdiction of the court, containing 
the same récital of facts as the motion to set aside the marshal's re- 
turn, is as foUows : 

"In Equity. T?ie United States of America v. The American Bell Téléphona 
Company et al. Plea to tlie Jurisdiction. 

"The American Bell Téléphone Company, named as défendant herein, ap- 
pearing sjpecially and solely to object to the jurisdiction and power of thia 
court to compel it to appear and answer in the aforesaid action, by protesta- 
tion, not confessing or admitting ail or any of the raatters and things in the 
said bill of complaint contained to be true in such manner and form as the 
same are therein and thereby set forth and alleged, pleads to the jurisdiction 
of this court over it, and for plea says that this court ought not to compel it 
to appear Or to answer in the aforesaid action, because at the time of the com- 
mencement of the said suit, and at the times when service of the several 
writs of Subpœna issued therein was attempted or pretended to be made upon 
it, this défendant was not an inhabitant nor found in the state of Ohio, nor 
in either of the judicial districts thereof established by the United States, and 
has not been served with process herein, (although service has been attempted 
to be made, and a pretended return made upon said subpcéna ;) and this de- 
fendant is not compellable to appear in response to said writs, and does not 
accept or waive service thereof." 

And this défendant f urther says : 

"The American Bell Téléphone Company îs a corporation established un- 
der the gênerai laws of the coramonwealth of Massachusetts, and particularly 
by virtue of chapter 117 of the Acts of 1880, and aets in araendment thereof, 
to wliich référence is hereby made. It has always had its place of business 
and maintained its office in Massachusetts. It was not, at the time of the fll- 
ing of the bill in this case, nor of the attempted serviceof the subpœna herein, 
nor at any time since tlie flling of the bill, nor before, an inhabitant of , nor 
a résident of , nor présent, nor found, in the state of Ohio, nor the Southern 
district of Ohio. It was not at either of said times doing business in the state 
of Ohio, nor engaged in carrying on the business of telephony in the state of 
Ohio. It had not, at eitlier of said times, any place of business, oflflce, offlcer, 
or managing agent, nor any partner, in the state of Oliio. It has not been 
served with process in the state of Ohio, nor has service been accepted or 
waived by it, or by any one thereto authorized. 

"Neitlier of the other corporations défendant was, at any of said times, a 
partner, nor a managing agent, of the American Bell Téléphone Company, in 
the state of Ohio, nor elsewhere. 

"The bill seeks to annul, cancel. tear the seal from, and destroy the two 
patents — No. 174,465 and No. 186,787— referred to in the bill, and to de- 
stroy the property therein of the owner thereof. ïhe American Bell Télé- 
phone Company now is, and at ail times since the year 1881 has been, the sole 
owner and possessor of said patents. Said other corporations défendant hâve 
never been Owners or Co-owners or part owners thereof, in law or in equity, 
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nor partners with the American Bell Téléphone Company in respect of the 
same, nor agents for the management thereof, nor in possession thereof, 

"The bill seeks to cancel, tear the seal from, and destroy said patents upon 
the alleged ground of alleged frstud in the proceedings of the patentée, AÎex- 
ander Graham Bell, in procuring the same, and of errors, mistakes, and in- 
advertences in the officers of the United States in granting the same, and be- 
fore the respective grants and dates thereof. Such alleged cause of action 
«rose, if at ail, in and out of transactions had in Massachusetts and the Dis- 
trict of Colurabia, and by and between parties then and there résident. Said 
alleged cause of action arises, if at ail, out of the constitution and laws of the 
United States, and said bill has for its sole object to destroy a grant made by 
the United States, the patent-office, and the secretary of the interior, to hold 
the same null and void.and to mutilate and destroy the records of the patent- 
ofBce. As ancillary thereto, this bill also seeka to prevent the American Bell 
Téléphone Company from bringing suits for the infringement of said patents 
in the courts of the United States, where alone such suits can be brought. 
Said alleged cause of action, if it exists, is exclusively of fédéral origin, cog- 
nizance, and jurisdiction. 

"The two patents referred to in the bill are No. 174,465, applied f or by Al- 
exander Graham Bell, February 14, 1876, and dated March 7, 1876, and No. 
186,787, applied for by Alexander Graham Bell, January 15, 1877, and dated 
January 30, 1877. They were both issued to said Bell as inventer, owner, 
and patentée. At the time when each of said patents was applied for, and at 
the time when each was granted and issued, and during ail the intervening 
time, the patent-office of the United States, and the legad officiai résidence of 
ail the offlcers thereof, and of the secretary of the interior, was at Washing- 
ton^ in the District of Columbia. At ail said times, and during t^e whole of 
the pendency of said two applications, said Bell was an inhabitant of and rés- 
ident in the state of Massachusetts, and not of or in the state of Ohio. The 
whole business of flling said two applications, prosecuting them, obtaining 
and receiving ,said patents, and ail communications with the patent-office and 
with the offlcers thereof, relating to that business, were donc, transacted, and 
had in Massachusetts, or in Washington, and not in any particular in the state 
of Ohio. Thereafter, by purchase for valuable considération, and by divers 
mesne assignments, the entire, sole, and absolute title in and to said patents 
became vested in the American Bell Téléphone Company, in the years 1880 
and 1881, and has ever since continued vested in said corporation. Ail said 
assignments bave been ex;ecated and delivered in Massachusetts or Washing- 
ton, and not in the state of Ohio. « 

"At the time this bill was filed, and ever since, and long before, the busi- 
ness of the American Bell Téléphone Company and the téléphone business in 
Ohio has been conducted and transacted as follows: 

"The American Bell Téléphone Company, ever since it purchased said pat- 
ents, and took said assignments thereof, in 1880 and 1881, bas alwaya been 
the sole ànd exclusive owner of said two Bell patents, — No. 174,465 and No. 
186,787; and has never granted or conveyed to any person whatever, and ea- 
pecially has never granted or conveyed to any of the other corporations de- 
fendant, any such assignable right or interest in the said patents, or either of 
them, as is described, referred to, or contemplated by section 4898 of the Be- 
vised Statutes of the United States. It has not given or granted to either of 
the other défendant corporations any right or license whatever to make or 
sell téléphones employing or embodying or embracing any of the inventions 
patented in and by the said two patents, nor any téléphones whatever. 

"It and its predécessors, owners of said patents,, each for itself determined 
that it would not itself carry on the téléphone business (or any business) in 
the state of Ohio, (or elsewhere outside of the state of Massachusetts,) but, 
in lieu thereof, that it would grant licenses under its patents to persons or 
corporations who might apply therefor to use its patented téléphones, and 
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furnish them to others, for use in the state of Ohio, (and in othér states,) 
and, generally, to carry on ail tlie téléphone business therein. Whereupon 
divers corporations, ineluding the Central Union Téléphone Company, the 
Central District & Printing Telegraph Company, the Cleveland ïelephoiu' 
Company, the City & Suburban Telegraph Company, and the Miami Teit 
phone Company, named as défendants herein, or certain other corporation ; 
under whom they, or some of them, claim as suecessors, (called hereinafter, 
forconvenience, the ' licensee corporations,') desired and sought and obtaineil 
licenses to carry on the téléphone business in the state of Oliio, at and foi' 
the risk and as the business of said licensee corporations. To that end, and 
long before this suit was brought, the American Bell Téléphone Company so 
arrangea with such licensee corporations that, at the commencement of tliis 
suit, and ever since, and long before, the latter should carry on and havc 
earried on ail such business in the state of Ohio, and the American Bell Tél- 
éphone Company has not oarried on the téléphone business in the state ol 
Ohio. Said licensee corporations hâve earried on that business in their ow n 
right, and entirely for their own profit and loss, and not as agents or for ae- 
count of the American Bell Téléphone Company. 

"Thè American Bell Téléphone Company has no license contract with the 
Erie Téléphone & Telegraph Company, another corporation named as défend- 
ant herein; but it is believed that the latter corporation owns the whole or a 
major part of the stock of the Cleveland Téléphone Company, with whom the 
American Bell Téléphone Company has, and for several years past has had, a 
license contract and dealings as herein stated. 

"The American Bell Téléphone Company furnishes to each of said licensee 
corporations, atits gênerai oflBceor factory in Boston, Massachusetts, and not 
elsewhere, and as often as requested, téléphones embodying said patented in- 
ventions, and manufactured by the American Bell Téléphone Company. The 
actual and the légal place of delivery thereof is agreed to be, and in fact is, 
such gênerai office or factory. The licensee corporation transports them , at its 
own risk and expense to wherever it wishes to, and lawf ully may use them or 
furnish them to others for use. The licensee corporation, when it seea fit, 
returns them into the possession of the American Bell Téléphone Company, 
in Massachusetts, and it pays to the American Bell-Telephone Company a cer- 
tain stipulated sum per month in respect of each téléphone, reckoned from the 
time when it reçoives the same from the American Bell Téléphone Company, 
in Massachusetts, as aforesaid, until it returns the same into the actual pos- 
session of the American Bell Téléphone Company, as aforesaid, and in some 
few cases pays certain other sums, but in no case a share or portion of profits. 
Thèse payments are made, and the aceounts respecting the same are settled, 
at the American Bell Téléphone Corapany's office, in Boston, Massachusetts. 

"Ail the téléphones used in the state of Ohio are so furnished, and ail the 
money the American Bell Téléphone Company actually receives in respect of, 
or growing out of, any use of téléphones in the state of Ohio, it receives at 
its gênerai office, jn Boston, Massachusetts, from the licensee corporations, 
and ail its aceounts therefor are there settled. Each licensee corporation 
uses said téléphones, and furnishes them to others, under and by virtue of , 
and in the exercise of, its license right so to do, and makes such payments as 
payments due from it for such license right; and no payments beyond what 
the licensee corporation has so agreed to make, and in the invariable course of 
dealing does itself make, are due to or demanded by or received by the Amer- 
ican Bell Téléphone Company in respect of the use of téléphones in the state 
of Ohio. 

"Subject to certain gênerai limitations and régulations restricting the use of 
telepiiones so furnished, the right of the licensee corporation is, a nd its invaria- 
ble course of business is, to use those téléphones itself, or to furnish them to 
others to be used, within certain counties and portions of the state of Ohio. 
The licensee corporation constructs, or procures to be constructed, at its own 
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expense, or at the expense of users to whom it furnishes téléphones, ail needed 
lines o£ wires, and furnishes ail batteries and other appliances ; the téléphones 
as they hâve been in fact furnished not being intended to be used, or adapted 
to be used, without such wires, batteries, and appliances, The licensee cor- 
poration sélects the customer who is to use such téléphones, and fixes the 
pilce charged to him; but no matter what price it charges, nor whether it 
puta the téléphones to use, or lets them lie unused in its store-house, it agrées 
to pay, and does pay, to the American Bell Téléphone Company the said stip- 
ulated price per month for each instrument. 

" The whole of the business connected with the téléphones, f rom the time 
the licensee corporation received them from the American Bell Téléphone 
Company at its gênerai office or factory, in Boston, Massachusetts, until it re- 
turns them to said corapany, is done at the risk and expense of the licensee 
corporation, under its direction and control, and by officers and agents ap- 
pointed and paid by it. The American Bell Téléphone Company does not 
direct or control, and haa not the right to direct or control, such business; 
does not participate in the profits thereof ; and is not responsible for, and does 
not bear the burden of, the losses thereof. It does not sélect nor dismiss such 
officers and agents, nor pay them, nor bear any of the burden of payment to 
them for their salaries. It does not, in fact, by itself, or any offlcer or agent 
employed by it, use téléphones in the state of Ohio. It haa not in fact, and 
at no time since the filing of this bill nor long before, used, or had a right to 
«se, any téléphone existing, nor any téléphone Une existing, in the state of 
Ohio, and it has never itself built or operated a téléphone line in the state of 
Ohio. It does not sélect what individual users ahall be furnished with télé- 
phones and lines, nor control their sélection. It does not solicit business, nor 
«lirect who shall be solicited, and has not the power or right to do either. It 
la not responsible to the individual user for bad service, and does not receive 
complaiiits therefor. It does not, and for many years last past it has not, 
(and it is believed that it never has,) demanded or received any money from 
any individual user of téléphones in the state of Ohio. 

"In originally arranging for such conduct of the téléphone business in the 
state of Ohio, (and elsewhere in the United States,) the American Bell Télé- 
phone Company sometimes found a licensee corporation disposed to under- 
take one branch or subdivision of the several branches into which it has been 
found convenient to divide the téléphone business; as, for example, one 
licensee corporation might undertake the construction and opération of a 
téléphone exchange in one town, another licensee corporation in another 
town, and another licensee corporation the business of building lines to con- 
neet thèse two exchanges. In such cases, the American Bell Téléphone Com- 
pany stipulated for and reserved, for example, in each exchange license, the 
right to construet Connecting lines, and connect them with the exchange, and 
other similar rights to make connections and through lines; but it contem- 
plated that such other lines would be built and operated by other licensee cor- 
porations, and therefore made such stipulations and réservations in favor of 
its appointées or assigna as well as itself, and provided that, when its ap- 
pointées or asaigns undertook such work, they should become pro tanto the 
contracting parties, and the American Bell Téléphone Company should not 
be responsible for their misfeasance or non-feasance. And further, for the 
same purpose, it established such régulations that différent licensee corpora- 
tions needing to interchange business or connect lines should do so in a con- 
venient manner, without the power of either to obstruct the same by mère 
self-will; but it has not otherwise undertaken to regulate such business. In 
fact. it haa not itself, in the state of Ohio, undertaken or carried on such 
business, but the same has been entirely undertaken and carried on and per- 
formed by its varions licensee corporations. In many cases one licensee cor- 
poration has successively undertaken to extend its business as aforesaid into 
the other branches and Connecting exchanges or lines. 
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"The more eflectively to carry out said course of dealing, and to enable it 
to enforce its rights and protect its interests as licensor, not itself carrying 
on the téléphone business in the stateof Ohio, and todo thiswithout destroy- 
ing or dismembering the téléphone System, ts» the seriousinconvenienceof the 
individual users, in case of default or faihire on the part of the llcensee cor- 
poration, the American Bell Téléphone Company retains the teehnical légal 
title to said téléphones; and has the right, in case of default, or if said course 
of dealing is not duly carried out, to take possession of Unes and instruments 
temporarily or permanently, and thereafter to withdraw them from opéra- 
tion, or cause them to be operated by itself or through other licensees, or 
pursue various remédies at law and in equity to coUect from each individual 
user what he would otherwise hâve paid to the licensee corporation, or other- 
wise to step into the shoes of the licensee corporation, and then, retaining its 
stipulated royalty or license fee, to account for the overplus to the licensee 
corporation, or otherwise, according tolaw; but no such steps hâve ever in 
fact been taken in the state of Ohio. 

"The license contracts to and with the licensee corporations, in respect of 
instruments to be used on private lines, conlemplated that the whole business 
of selecting and soliciting customers for private lines, of comraunicating with 
them, demanding and eoUecting ail payments from them, and doing ail busi- 
ness in connection with them, should be perforraed by the licensee corpora- 
tion as its own business, at its own discrétion, at itsown expansé, for its own 
profit or loss, and at its own rislî, and in its own right; and that (except in 
case of àcancellation of said contraet for default) the American Bell Télé- 
phone 'Company should neither demand nor receive, in respect of instruments 
ùsed on private liiiès, any payment whatever, except the monthly royalties " 
tO'be paid to it at its office, in Boston, Massachusetts, by the licensee corpora- 
tion, as àlready stated, and whether the instruments f urnished to the licensee 
corporation were by it furnished to an individual user or not; and the busi- 
ness, in fact, has been and is so conducted. 

"The license contraet also contemplated, but solely as a convenient means 
for enabling the parties to exercise the rights arising thereunder, that, in re- 
spect of each set uf instruments for sucli private Une, a spécial license should 
also be furnished by the American Bell Téléphone Company to the licensee 
corporation, and by it countersigned and granted over to such individual users 
as it might so sélect. So far as such spécial licenses hâve been furnished, 
they hâve been furnished by the American Bell Téléphone Company to its 
licensee corporation in bulk, with the blanks unflUed, and the particular tél- 
éphones not designated therein, to be used by the licensee corporation as its 
property, and of right, and not as an agent, nor liable to be revoked at pleas- 
ure by the American Bell Téléphone Company, even before they were fur- 
nished to individual users by the licensee corporation. 

"As a matterof fact, the licensee corporations hâve not, with any consid- 
érable degreé of accuracy, returned to the American Téléphone Company 
duplicates of such spécial licenses when used, nor reported the names of the 
private-line users to whom such spécial licenses hâve been furnished ; but the 
course of dealirtg at the présent time is, and for a period long before the be- 
ginning of this suit has been, for the licensee corporation to receive ail Ita 
téléphones from the American Bill Téléphone Compiiny at Boston, Massachu- 
setts, and to pay the stipulated royalties thereon under a gênerai classifica- 
tion thereof, according to their intended uses; but without discrimination as 
to the particular customers to whom they might be furnished, and without 
being precluded from using, for private lines, téléphones ordered for ex- 
changes, or vioe versa, when holding separate license contracts for both thèse 
purposes. • 

"Thèse, and ail other provisions of détail in the license contracts, and in 
the dealings between the American Bell Téléphone Company and licensee cor- 
por'»tion3, are intended and used to provide for and secure the licensee cor. 
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porations in carrying on its business, and enjoying its rigbts as licensee, and 
to enable tiie American Bell Téléphone Company to enjoy, protect, and en- 
force its rights in case the licensee corporation fails to carry on its business, 
and make its payments as contemplated. 

"The American Bell Téléphone Company owns stock in four of the licensee 
corporations named as défendants herein. In some of them it acquired some 
stock when the licenses were made. In others of them it has acquired it by 
subséquent purehase at the market price, as any other purchaser might do. 
It has not a majority of the stock in any of them, except two, and in those it 
holds a bare majority, and acquired enough to give it a majority by purehase 
at the market price. 

"The American Bell Téléphone Company has not agreed to supply ail 
counsel, and maintain ail suits, against or aflecting the licensee corporations. 
It has in two cases, but not in others, agreed, as in good conscience a manu- 
facturer and furnisher of patented machinery may well agrée, that, in con- 
sidération of the license fées paid to it, it will défend ail suits brought against 
its licensee corporations on the ground that the téléphones f urnished by il un- 
lawfuUy infringe patents owned by others. 

"Samples of the standard forms of con tract which the American Bell Télé- 
phone Company has been accustomed to make with the licensee corporations 
aforesaid are hereunto annexed. They are designated 'Form 109 D,' 'Form 
113 D,* 'Form 116 C,' and 'Form 251 B.' 

"The Central Union Téléphone Company, the Erie Téléphone & Telegraph 
Company, the Central District & Printing Telegraph Company, the Cleveland 
Téléphone Company, the City & Suburban Telegraph Company, the Miami 
Téléphone Company, and the Buckeye Téléphone Company, named as défend- 
ants in this cause, were not at the date of filing the bill of complaint herein, 
nor at the several dates of alleged service of the writs of subpœna issued 
herein, nor theretofore, the associâtes or copartners, nor waa eitber or any of 
them at those dates, nor has either or any of them ever, at any time, been an 
assoeiate or copartner of the American Bell Téléphone Company, in any man- 
ner or for any purpose; nor hâve they, nor has either or any of them, in the 
State of Ohio, or elsewhere, formed with the American Bell Téléphone Com- 
pany any association, copartnership, or joint-stock company which divides 
the profits of any business whatsoever bet ween them, or either or any of them, 
and the American Bell Téléphone Company; nor has any part of the profits 
of the téléphone business carried on by any local association, copartnership, 
or joint-stock company, nor any part of the profits of the licensee corpora- 
tions, been set apart weekly, (or at any other period,) and accounted for by 
such local company, nor coUected by agents of the American Bell Téléphone 
Company who visit any local company for that purpose, (and no such visits 
are tuade,) or otherwise paid to the American Bell Téléphone Company; nor 
is it enlitled to receive any such share or division. 

"AU of which matters and things this défendant avers to be true, and is 
ready to maintain and prove. Wherefore this défendant prays the judgment 
of this honorable court whether it ought to be required to appear in accord- 
ance with any writ of subpœna issued in the said suit." 

Along with its plea and motion the American Bell Téléphone Com- 
pany exhibits samples of the standard forms of the contracta "for 
exchanges," for "extraterritorial Connecting lines," "branch lines," 
and for "private lines and other purposes," which it has usually 
made with the licensee or local corporation. Thèse contracts are 
too lengthy to be hère inserted, but will be referred to in considering 
and passing upon the questions raised by the plea in abatement, of 
which they form a part. 
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The complaînants set dotvn this plea in ahatement for argument, 
and also moved to strike said defendant's motion from the files, be- 
cause in controverting the truth of the returns it présents an issue of 
fact which cannot, in the regular and orderly mode of judicial pro- 
ceedingB, be raised and tried on motion and by ex parte afSdavits ; 
because the statement of faots accompanying and supporting its 
motion set up and rely upon matters dehors the retum, which should 
properly be raised by plea in ahatement ; and because the plea in 
abatement, embodying precisely the same extrinsic facts relied on to 
sustain the motion, overrules the motion. 

Two grounds of objection are taken to the marshal's return by the 
motion of the American Bell Téléphone Company: The ^rsf that 
"said return is untrue in fact;" and, secondly, that "it is insufficient 
in law," — one presenting an issue of fact, and the other raising a 
question of law upon the face of the return. The defendant's plea 
in ahatement, and its motion to set aside the marshal's return or 
quash the service, because it "is untrue in fact," are identical, and 
présent precisely the same issue, and on the same state of facts. 
Both the plea in ahatement and the first ground of said motion seek 
to controvert the truth of the return, as to matters of fact stated 
therein, on grounds that do not appear upon the face of the return; 
both dispute the truth of the return on precisely the same extrinsic 
facts. Where the invalidity, irregularity, or defect in the service of 
the writ appears upon the face of the return, a motion to quash the 
service or abate the writ is the proper mode of bringing the matter 
to the attention of the court; but where the objection does not appear 
upon the face of the papers, the better rule of practice, where it is 
sought to question or dispute the facts stated therein, is to do so by 
plea in ahatement, on which an issue may be regularly taken and tried. 
Halsey v. Hurd, 6 McLean, 14; Rubel-v. Beaver Falls Cutlery Co., 22 
Fed. Eep. 282, 283. 

It is not denied that objections to the regularity or validity of the 
service, tiot appearing on the face of the return, are sometimes taken 
by motion to dismiss or set aside the service. Thus, in Harkness v. 
Hyde, 98 U. S. 476, the illegality of the service, which did not ap- 
pear upon the face of the return, was presented by motion to dismiss 
the suit, which was treated by the court as a motion to set aaide the 
service, and was sustained. But the gênerai rule of practice is to 
raise such issues of fact by plea in ahatement; and in this case, as 
the defendant's motion and plea in ahatement présent identically the 
same issue, and on the same state of facts, so far as relates to the 
truth of the return, it would seem to be the better practice, and most 
correct course, to hâve that question considered and determined on 
the plea rather than the motion, which is an application for summary 
relief based upon ex parte affidavits. The court will aceordingly 
overrule so much of defendant's motion as seeks to dispute or contro- 
vert the truth of the facts stated in the marshal's return, but will 
leave said motion to stand so far as it raises the question of the légal 
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Bufl&ciency of the service on the face of the return, and to be consid- 
ered with the plea in abatement. 

The questions, then, presented for the considération and décision 
of the court are whether the returns on their face show a good and 
légal service upon the défendant the American Bell Téléphone Com- 
pany; and, if so, whether, under the facts set up by the plea in 
abatement, it can be held that said défendant is carrying on its busi- 
ness in Ohio, and that the local pr licensee corporations, named as 
co-defendants, are its agents, or in such relation to it that service 
npon them is such service upon it as to bring it personally before the 
court, and subject to its jurisdiction. 

Do the returns upon their face show a légal and valid service on 
the American Bell Téléphone Company, such as will require it to 
appear and make défense herein, or suffer the conséquences of de- 
fault? 

They recite, in parenthesis, that said company is doing business 
and found within the Southern and Northern districts of Ohio, and 
that it was served by reading or delivering a certified copy of the 
Bubpcena to the président or vice-président of the local corporation, 
with the statement or récital that such local corporation was "the 
partner or agent" of the said American Bell Téléphone Company 
within the state of Ohio. 

Looking to the averments of the bill in relation to the business 
done in Ohio by the American Bell Téléphone Company, it is doubtful 
whether they can be considered as charging anything more than that 
said company was a copartner, associate, or part owner with the lo- 
cal or licensee corporations in the business carried on by the latter in 
the State. The bill allèges that said American Bell Téléphone Com- 
pany is présent and found, and bas property and does business, in 
the state of Ohio, under and by virtue of said Bell patents, "and by 
the means and in the manner hereinafter setforth." It then proceeds 
to show "the means and the manner" in which said company is so 
présent and found, and conducting the business of telephony under 
its said patents, in said district; that it is the owner of ail the télé- 
phone instruments used in the state of Ohio ; that the local corpora- 
tions are the owners of the wires, pôles, etc., used in connection with 
the business, and which they contribute as their shnres, respectively, of 
the capital of the business ; that the American Bell Téléphone Com- 
pany "furnishes" the franchise and exclusive right of said patents 
and the téléphone instruments, together with a contract stipulation 
with eaoh of said local companies that said American Bell Téléphone 
Company will also supply counsel, and maintain suits, and do ail 
things to make the business an exclusive and close monopoly, with- 
out charge or burden to the local company or corporation; that the 
local association, copartnership, or joint-stock- company thus formed 
divides the profits of the business with the American Bell Téléphone 
Company on terms agreed upon between the. parties; and that thf» 
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share of the American Bell Téléphone Company is set apart weeHy, 
and aocounted for by said local company, and is colleeted by agents 
of the American Bell Téléphone Company, who visit said local com- 
pany for that purpose, or otherwise paid to said American Bell Tél- 
éphone Company. After thus showing, especially and distinctly, 
that "the means and manner" in which the business of telephony is 
carried on, created and established the relation of copartners between 
the American Bell Téléphone Conjpany and the local corporations, 
the bill proceeds to state the great extent of the business throughout 
the United States; and then avers that said local or subcompanies 
"are part owners and copartners, agents, and représentatives of said 
American Bell Téléphone Coinpany within each of the divisions and 
districts of Ohio, and that said American Bell Téléphone Company 
is entitled to and has an interest in ail and singular the property, 
rights, and business of the other said défendants." 

This interest in "the property, rights, and business" of the local 
corporations the Bell Téléphone Company has, as previously set forth, 
by virtue of its copartnership relation to them. FoUowing this, the 
bill states "that the American Bell Téléphone Company does business 
in each of said divisions and districts by the sale and grant of licenses 
to use said patents; by renting or lease of said téléphone instruments; 
by sharing in the earnings and profits of each of said local companies; 
by holding stock in the same; by having an interest in the rights, 
property, and business thereof ; by supporting and maintaining each 
of said companies in litigation ; by the employment of officers, agents, 
and servants in each of said divisions and districts; and by divers 
other means and de vices." 

Thèse averments, which supplément the allégation of a copartner- 
ship between the American Bell Téléphone Company and the local 
corporations, may be regarded either as a gênerai summary of what 
was previously set forth, or be treated and considered as charging 
that the American Bell Téléphone Company, in addition to its part- 
nership connection with the local corporations, was itself engaged in 
carrying on business in the state by the sale and grant of licenses to 
use said patents ; by the renting or lease of téléphone instruments ; 
by the holding of stock in the local companies ; and by the employ- 
ment of ofiBcers, agents, and servants in each division of the state. 
Without this latter construction, there is no clear or distinct alléga- 
tion that the American Bell Téléphone Company is itself transacting 
business in the state. Other allégations of the bill only show and 
charge that the American Bell Téléphone Company and the local 
corporations are copartners in the business of telephony carried on 
by the latter, or that it "is entitled to and has an interest in ail and 
singular the property, rights, and business of the other said défend- 
ants." 

It is not alleged that the local companies are the "officers, agents, 
and servants" employed by the American Bell Téléphone Company 
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in each district of the state ; nor that the sale of licenses to use ita 
patents, or the renting of its téléphone instruments, is done by the 
American Bell Téléphone Company through or by means of the local 
corporations as its agents. The only sale or grant of licenses to use 
Baîd patents, and the only renting or lease of téléphone instrumenta 
set forth in the bill, are made to the local corporations. They cer- 
tainly do not, as the offioers and agents of the American Bell Télé- 
phone Company, sell licenses or rent téléphone instruments to them- 
selves. This would be a manifest absurdity. It will be proper, 
therefore, in considering the question as to the sufficiency or validity 
of the service, to treat the bill as charging that the American Bell 
Téléphone Company is carrying on business in Ohio, both as copart- 
ner for the local corporations, and separately for itself, by the em- 
ployment of agents, officers, and servants of its own, in the selling and 
granting of licenses to use its patents, in the renting or leasing of its 
téléphone instruments, and in the ownership of stock in the local 
corporations, or otherwise. Beading the returns in the light of thèse 
jurisdictional averments of the bill, do the récitals therein contained, 
that each of the local corporations on whose chief officer service was 
made was "the partner and agent" of the American Bell Téléphone 
Company, constitute, "jjrima/acie," a légal and valid service on the 
latter? It is clear that if the statements made in the returns, that 
the local corporations served were "the partners and agents" of the 
American Bell Téléphone Company, are to be construed as meaning 
that the latter companies were "agents," by reason of the copartner- 
ship relation charged in the bill, the service would not be suffîcient 
to bring the American Bell Téléphone Company, as a non-resident 
corporation and partner, personally bef ore the court. The bill claims 
that thé alleged copartnership embraces, not the patents soughtto be 
canceled and annuUed, but only the business of telephony transacted 
in Ohio. The local companies, as the copartners of the Bell Télé- 
phone Company in carrying on the business of telephony in this state, 
if that relation can legally exist between such corporations, would be 
the agents and représentatives of the latter as to the copartnership 
transactions and affairs, but not further or otherwise, in the absence 
of express arrangement, which is not alleged. In respect to that co- 
partnership business, the interest therein of the non-resident partner 
may be subject to the local jurisdiction, if the copartnership is prop- 
erly served with a process in conformity with the statutes of the state. 
It is, however, well settled that the non-resident partner cannot be 
brought personally bef ore even the local courts, or be subjected to 
judgment in personam, by service upon the résident partners. This 
court certainly could not reoognize or act upon any such service, as 
against the non-resident. The Ohio statute relating to non-resident 
partners provides (Kev. St. § 5011) that "a partnership formed for 
the purpose of carrying on a trade or business in this state, or hold- 
ing property therein, may sue or be sued by the usual or ordinary 
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name which it has assumed, or by which it is known." The service 
may be made (Eev. St. § 50é2) "by leaving a copy at its usual place 
of doing business," and the judgment rendered against tbe partner- 
ship by the firm name "shall operate only upon the partnership prop- 
erty." This statute, being spécial, must be strictly pursued, in order 
to bind either the partnership or its property. Smith v. Hoover, 
39 Ohio St. 249. It cannot serve to support the présent returns, 
which do not conform to its provisions and requirements, or to give 
jurisdiction in personam to this court over the American Bell Télé- 
phone Company. The authorities clearly establish thèse proposi- 
tions. D'Arcyv. Ketchum, 11 How. 165; Hall v.Lanning, 91 U. S. 
160; Pennoyer v. Neff, 96 U. S. 714; Renaud v. Ahlott, 116 U. S. 
277; S. C. 6 Sup. Ct. Eep. 1194. 

But suits in equity in the fédéral courts are regnlated, not by the 
fitate statutes, but by the judiciary acts, and the rules of equity prac- 
tice adopted for and governing said courts. Equity rule 13 provides 
"the service of ail subpœnas shall be by delivery of a copy thereof, 
by the officers serving the same, to the défendant personally, or by 
leaving a copy thereof at the dwelling-house or usual place of abode 
of each défendant, with some adult person who is a member or rési- 
dent in the family." The court can acquire jurisdiction over parties 
in equity suits only by the service of process within the district in com- 
pliance with the requirements of this rule, or by their voluntary ap- 
pearance. The requirements of the rule are not complied with by the 
returns in question, if the statements therein made as to the relation 
of the local corporations to the American Bell Téléphone Company 
mean nothing more than a partnership agency. 

But how stands the question on the assumption that the bill im- 
pliedly, if not expressly, charges that the American Bell Téléphone 
Company is doing business in Ohio other than that carried on by the 
local or licensee corporations, as its copartners, — such as the sale and 
grant of licenses to use its patents, the renting or lease of its téléphone 
instruments, and the employment of officers, agents, and servants in 
each district of the state. The officers and agents so employed, or 
the "agents" who (as stated in the bill) visit the local companies at 
regular periods to coUect its share of the profits arising from the part- 
nership business, would be more properly the représentatives of the 
American Bell Téléphone Company, for the purpose of the service of 
process, than the local copartner corporations in whose "rights, prop- 
erty, and business" it had only an interest. But no such service is 
shown, although both the subpœnas and the returns recite that the 
American Bell Téléphone Company is doing business and found hère, 
not merely as a copartner, but personally. Under such circum- 
stances, a return stating that service was made upon an ofScer of a 
local corporation, with the récital, in parenthesis, that such local Com- 
pany was "the partner and agent" of the American Bell Téléphone 
Company, fails to show affirmatively the faots required to constitute 
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a valid service, either under the judiciary acts, the rules of practice 
governing this court, or under the statute of Ohio relating to service 
on foreign corporations, which provides (Eev. St. § 6046) that "when 
the deféùdant is a foreign corporation, having a managing agent in 
tfais state, the service may be upon such agent." It is nowhere al- 
leged in the bill that the local corporations, on whom or whose officers 
service was had, were the "managing agent" or "agents" of said Bell 
Téléphone Company. No presumptions are to be indulged in favor 
of Buch tb return, so as to give the court jurisdiction over a non-resi- 
dent corporation. Alexandria v. Fairfax, 95 U. S. 780; Grâce v. 
American Cent. Ins. Co., 109 U. S. 283; S. C. 3 Sup. Ct. Kep. 207. 
The retums in question are furthermore irregular, and open to the 
objection that the marshal bas not confined himself to a statement of 
what he did in executing the subpœnas, but states conclusions of law 
and fact apart from what was done, in reciting that the local cor- 
porations were partners and agents of the American Bell Téléphone 
Company. 

Our conclusion, therefore, is that, under the allégations of the bill, 
the statements of the subpœnas, and the récitals of the returns, no 
valid or légal personal or constructive service on the American Bell 
Téléphone Company is aflBrmatively shown, such as will require it to 
appear and make défense herein, or suffer the conséquences of a de- 
fault; and that said company's motion to quash said service for de- 
fects of insufficiency in law or illegality appearing on the face of the 
returns shoùld be sustained. 

But this conclusion as to the insufficiency of the returns upon their 
face will avail but little in finally disposing of the main question 
touching the jurisdiction of the court over the American Bell Télé- 
phone Company, as said returns may be amended upon proper mo- 
tion, or new subpœnas could issue, if the f acts disclosed in the plea of 
abatement and exhibits thereto justify such an amendment or the is- 
suance of further process. It becomes necessary, therefore, to con- 
sider the questions raised and presented by the plea in abatement, 
Under the thirty-third rule of equity practice, the complainants were ai 
liberty either to take issue on this plea or to "set it down for argument." 
They hâve chosen to take the latter course, thereby precluding the 
défendant from an opportunity of establishing its plea by proof, and 
thereby admitting, as absolutely true, ail the statements of the plea, 
however inconsistent with or contradictory of the allégations of the 
bill, or the statements and récitals in the returns. The truth of the 
plea being thus admitted by setting it down for argument, ail facts 
material and pertinent to the issue raised by it stand, and are to be 
treated, as though established by proof, and, under the présent rule 
of practice, are to avail the défendant "so far as in law and equity 
they ought to avail it." 

The questions presented by the plea of abatement for the déter- 
mination of the court ar^ whether, assuming the facts stated in the 
v.29F.no.l~-3 
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plea and exhibits thereto to be trqe, the American Bell Téléphone 
Gop)ipany;wa8 carrjing on business in the state of Ohio at the com- 
utQiloeiuent gf this suit, and at the date of the alleged service of the* 
subpoenas herein; aud, if so, whether ail or any of the local corpora- 
tions iwere its agent or agents, upon whom service of process could 
properly be made, so as to bring said American Bell Téléphone Com- 
pany personally before the court, or oompel it to appear and défend 
the sait, 

Thèse are maii^ly questions of fact, but in their considération the 
distinguished oounsel for the government and the Bell Téléphone 
Company bave, in able and elaborate arguments, discussed the gên- 
erai subject of suits against foreign corporations, and the présent state 
of the law in relation thereto. 

Eor the, complainants it ,is insisted that under the judiciary acts 
(Hev. St. § 739) and the act of March 3, 1875, a corporation is to be 
found apd is amenable to s.uit.wherever it is doing business, inde- 
pendently of the existence of any local law providing for suits against 
it; that the mère fact of carrying on its business in a state other 
than that of its création will enable it to be found there, irrespect- 
ive of any law or statute of such state authorizing suit against 
it, or againpt foreign corporations generally, by service upon their 
agent. No case yet decided by the suprême court, either directly or 
in principle, sustains this broad proposition. The suprême court bas 
not yet gone to the extent of holding that a corporation ean be found, 
under the judiciary acts, for personal suit, beyond the limits of the 
state creating or adopting it eo nomine, irrespective of the local law. 
In every décision of the suprême court asserting or maintaining the 
jurisdiotion of either the fédéral or state courts over corporations 
created or located outside of the territorial limits of the state or dis- 
trict in which suit was brought against them, commencing with La- 
fayette Ins. Co. v. French, 18 How. 404, which made the first ex- 
ception to the rule of the oommon law that a corporation could not 
migrate, had no légal existence, and could not be found, for the pur- 
pose of suit, beyond the limits of the sovereignty creating it, there 
bas existed a local statute expressly or impliedly providing for or 
authorizing Buch suit as a condition of the corporations doing busi- 
ness therein, together with the further fact that the foreign corpora- 
tion actually oarried on its business, or some substantial part thereof, 
in such state by and through the instrumentality of agents appointed 
by itself . Except where the law of the etate in which it carries on 
business and is sued imposes, expressly or by implication, a liability 
to suit there as a condition of its doing business in the state, a for- 
eign corporation cannot be fpund, for the purpose of a suit in per- 
sonam, outside of the jurisdiction or sovereignty creating it. 

Without undertaking to review the authoritiçs on the subject of a 
corporation's liability to suit in a state or district other than that of 
its création, we think the décisions of the suprême court bave settled 
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and established the proposition that, in the absence of a voluntary 
appearance, three conditions must concur or co-exist in order to give 
the fédéral courts jurisdiction in personam over a corporation created 
■without tbé territorial limits of the state in which the court is held, 
viz. : (1) It must appear as a matter of fact t^at the corporation is 
carrying on its business in such foreign state or district ; (2) that 
Buch business is transacted or managed by some agent or officer ap- 
pointed by and representing the corporation in such state; and (3) 
the existence of some local law making such corporation, or foreign 
corporations generally, amenable to suit there as a condition, exptess 
or implied, of doing business in the state. When the local law, ex- 
pressly or by comity, permits foreign corporations to do business in 
the state ; when it also provides for suit against them in a reasonable 
and proper manner, and within the just limits of the state's power 
and authority ; and when a foreign corporation thereafter enters the 
state, and transacts its corporate business by means of résident 
agents coming within the terms of the local statute, — ^it may be 
found, and is liable to suit there in either the state or fédéral courts, 
by service of process on such agent. Lafayette Ins. Co. v. French, 
18 How. 404; Railroad Co. v. Harris, 12 Wall. 65; Ex parte Schol- 
lenberger, 96 U. S. 3^9 -/Railroad Co. y. Koontz, 104 U. S. 5; St. 
Clair V. Cox, 106 U. S. 350; S. G. 1 Sup. Ct. Eep. 354; New Eng- 
land Mut. Life Ins. Co. v. Woodworth, 111 U. S. 138; S. C. 4 Sup. 
Ct. Eep. 364; Boston Electric Co. v. Electric Qas-Lighting Ce, 23 
Fed. Eep. 839. The underlying principle on whicb thèse décisions 
rest is that the state may impose conditions, not in conflict with the 
laws and constitution of the United States, on the transaction of 
business in its territory by corporations chartered elsewhere, or ex- 
clude them altogether, or revoke permission or license already given. 
Corporations engaged in Interstate commerce do not, of course, corne 
within such state authority, and no restrictive conditions can be im- 
posed upon such corporations. 

The judiciary acts (Eev. St. § 739) and act of March 3, 1875, pro- 
viding that no civil suit or action shall be brought against any per- 
son outside of the district in whicb he résides or may be found at tho 
time of the service of process, do not affect the gênerai jurisdic- 
tion of this court, but merely confer a personal privilège or exemption 
upon the défendant which can be waived and is waived by a foreign 
corporation, not only by a voluntary appearance to the suit, but by 
doing business in a state imposing the condition or liability to suii 
there by service of process on its agent. It cannot be held sufficient 
to give this court jurisdiction in personam over a foreign corporation 
that it has property rights, however extensive, within the district, oi 
that it has peouniary interests, however valaable, in business man- 
aged and conducted by others. It must itself be carrying on busi- 
ness in its own right, on its own responsibility, and for its own ac- 
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count, and through or by means of its own agents, offieers, or repré- 
sentatives, in order to bring it within the opération of the laws of a 
state other than that in which it is incorporated, making it amenable 
to suit tbere as a condition of its doing business in such state. 

Under the authorities and principles stated, the American Bell Tél- 
éphone Company, as a Massachusetts corporation, can only be found 
and be liable to suit within the territorial limits of this court, within 
the meaning of the fédéral law or judiciary acts, by virtue of the laws 
of Ohio relating to it or foreign corporations génerally doing business 
in the state. Except as to insurance companies, the statutes of Ohio 
impose no express terms or conditions upon foreign corporations com- 
ing into the state, and exercising their corporate functions. By a 
long-standing and well-recognized comity, ail foreign corporations, 
other than insurance companies, are allowed to carry on their corpo- 
rate business, and exercise their franchises, hère without being re- 
quired to design ate an ofi&cer or agent on whom service of process 
shall be made, or to give any express consent to be found or sued 
hère. The Civil Code of Procédure of the state provides, (Eev. St. 
§ 5044 :) "A summons against a corporation may be served upon the 
président, mayor, chairman, or président of the board of directors or 
trustées, or other chief officer; or, if its chief oflScer be not found in 
the county, upon its cashier, treasurer, secretary, clerk, or managing 
agent, "etc.; omitting the spécial provisions about foreign insurance 
companies. Sectioij 6046 provides : "When the défendant is a for- 
eign corporation, having a managing agent in this state, the service 
[of process] may be upon such agent." This section, in order tp 
bring it within the just limits of the state's power and jurisdiction, 
must necessarily be construed as embracing or including within its 
opération only such foreign corporations as carry on business in the 
state. It cannot possibly bave any extraterritorial effect, so as to 
bring within its opération, and bind or give jurisdiction over, a for- 
eign corporation, in personam, which was not carrying on business 
within its limits, even though it might bave a "managing agent" re- 
siding in the state. The true meaning and construction or proper 
limitation of this foreign corporation statute must therefore be that 
suit may be instituted against a foreign corporation doing business in 
the state by the service of process on its "managing agent." The 
foreign corporation, to corne within the opération of the statute, must 
carry on its own business and hâve a "managing agent" in the state. 
This was the construction placed by the suprême court upon a similar 
statute of Michigan in St. Clair v. Cox, 106 U. S. 357; S. G. 1 Sup. 
et. Eep. 354; Mr. Justice Pield, in stating the opinion of the court, 
saying : 

"We do not, however, understand the law as autljorizing the service of a 
copy ,of the writ, as a summons, upon an agent of a foreign corporation, un- 
less the corporation be engaged in business in the state, and the agent be ap- 
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pointed to aet there. We so construe thewords, 'agent of sueh corporation 
within the state.' " 

When a foreign corporation carries on its corporate business, or 
Bome Bubstantial part thereof, in this state, by means of an agent or 
représentative appointed to act hère, and having the charge and man- 
agement of sueh business, it impliedly assents to be found and sued 
hère in the person of sueh agent. Doing business in a state impos- 
ing sueh condition or liability to suit as this Ohio statute is treated 
by the authorities as an agreement or consent on the part of the for- 
eign corporation to be "found" hère, within the meaning of the féd- 
éral judiciary acts, for the purpose of suit, and in the mode desig- 
nated, if just and reasonable. If, therefore, the American Bell Télé- 
phone Company is carrying on its business in Ohio by a résident 
"managing agent," or was so doing at the commencement of this 
suit, it bas voluntarily brought itself within the opération of the Ohio 
statute, and may be found hère, and service had upon it, in the per- 
son of sueh managing agent. The défendant has urged- that sueh 
suits must be confined or limited to causes of action originating in 
the state, and coming within the opération of its laws, and havecited 
several authorities to that effect. This would perhaps be a very 
proper limitation or restriction, but it ean hardly be said to be estab- 
lished by the décisions. In Railroad Co. v. Harris, 12 Wall. 65, 
the cause of action originated outside of the District of Columbia; 
and in Mohr é Mohr Distilling Co. v. Insurance Cos., 12 Fed. Rep. 
474, 475, Mr. Justice Matthews expresses the opinion that this for- 
eign corporation statute of Ohio would cover ail actions of a transi- 
tory character, wherever they may hâve originated. But, in the view 
we take of the présent case, it is not necessary to express any opinion 
on this position. 

Now, applying the foregoing propositions and prineiples to the facts 
set up by the plea of abatement, can it be maintained, either that 
the American Bell Téléphone Company is carrying on its business in 
Ohio, or that it has a "managing agent" hère on whom service of 
process can be made, so as to bring it personally before the court ? 

The material facts set forth in the plea, and which positively 
and directly contradict the statements and récitals of the returns, 
are that the American Bell Téléphone Company was not carrying on 
business in the state of Ohio at the timeof the service of the process 
herein ; that it has no office or place of business in Ohio ; that it 
had no officer or agent in the state representing it or its business at 
the date of said service and return; that neither of the local" cor- 
porations on whom the process was served as its "partner and agent" 
bore towards it any sueh relation ; that said local eompanies were in 
fact neither its copartners nor its agents, but merely licensees and 
lessees of its téléphone instruments, with the right to use the samein 
certain defined territorial limits; that it is neither a citizen nor rési- 
dent of Ohio, nor found within the limits of said state ; that its légal 
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«nd aotual "situs" and place of business is in the state oî Massachu- 
setts ; that it bas never used or operated a téléphone, or built, con- 
strueted, or owned a téléphone line, in said state; that it has never 
had in Ohio a téléphone or téléphones which it either actually oper- 
ated, or had the right tooperate; that it has no right of présent pos- 
session or enjoyment of any téléphone or téléphone line in said state ; 
that it has no agent or officer in connection with said local or licensee 
corporations; that it has never appointed, and has no right to appoint 
or remove, any officer, agent, employé, or servant of said local com- 
panies; that said local corporations alone carry on the business of 
telephony in Ohio for their own acoount and profit, and as their own 
business; that it does not share in their profits, or dépend upon their 
profits, for its pay for the use of its téléphone instruments ; that ail 
téléphones used in Ohio are delivered by it to the local corporations 
at Boston, Massachusetts, and nowhere else; that ail the money 
which the American Bell Téléphone Company receives from the local 
companies it receives at its office in Boston; that it has neither de- 
manded nor collected in Ohio money for the use of téléphones; that it 
receives only what the local corporations under their license con tracts 
agreed to pay by way of rent and royalty; that said rent and royalty 
80 agreed to be paid by the local companies are based mainly on the 
number of téléphones they receive; that in a few cases where this 
would not be a proper guide said rents and royalties are based upon 
the amouut of business done, measured, not by net tolls, but bygross 
receipts ; that the liability of the local company for the payment of 
said rental and royalty commences with the delivery and receipt of 
the téléphones at Boston, and continues until the instruments are 
returned, or, if destroyed, their loss or destruction satisfactorily ac- 
counted for ; and that said license contracts were ail made and entered 
into at Boston, Massachusetts, and not elsewhere. The exact rela- 
tions of the American Bell Téléphone Company and the local corpo- 
rations are set out in great détail, both in the plea and in the con- 
tracts exhibited therewith. Thèse contracts are drawn with great 
précision, accurately defining the rights and liabilities of the parties 
thereto, and, both by their express terms and clear intent, state the 
relation between the American Bell Téléphone Company and the local 
corporations to be that of licenser and lessor on the one side, and 
licensee and lessee on the other. For its protection, the American 
Bell Téléphone Company has, by the terms and provisions of thèse 
contracts, reserved important rights and powers, which in certain 
contingencies it may exercise, but which, as the plea distinctly avers, 
hâve never been actually exercised by it. The plea sets forth what 
has actually been done under the contracts. 

Whether the American Bell Téléphone Company is carrying on 
business in Ohio must be determined by what it has done, or is doing, 
rather than by what it may hereafter do, in the event the local com- 
panies should make default ia complying with the provisions of the 
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contraets. The right reserved to take possession and carry on the 
business of telephony in Ohio, on the contingency of the local corpo- 
rations' failure to observe and perform the terms and stipulations of 
the lieense contraets, certainly does not constitute a présent carrying 
on of business by the American Bell Téléphone Company, such as 
would bring it within the provisions even of the Ohio statutes. 
When the Bell Company exercises its reserved rights and powers 
under the contracta, and takes possession of the téléphones, lines, 
etc., in Ohio, and opérâtes the same through agents or officers of its 
own, it may then with some propriety be said to carry on its business 
in the state, so as to be amenable to suit hère under the Ohio statute 
relating to suits against foreign corporations, but not before. The 
only thing presenting the appearance of an agency relation between 
the American Bell Téléphone Company and the local or lieense cor- 
porations is fonnd in that provision of the "private-line" contraets 
which requires the rents and royalties of téléphones used on such 
private lines to be reserved to the licenser. But, when this pro- 
vision is considered in connection with other stipulations of the con- 
tract, it will be found that thèse rents and royalties are transferred 
and assigned, even before created, to the licensee corporations, which 
hâve the right to coUect and appropriate them to their own use so 
long as the contraets are complied with on their part. The provision 
was only intended to guard against the contingency of default by the 
liôensee corporations, and to protect the American Bell Téléphone 
Company against loss and embarrassment in the enforcement of its 
rights, uponthe failure of the local companies to perform and observe 
the terms of the contraets. With the delivery of the téléphone in- 
struments at Boston to the licensee corporation it became entitled, 
by the terms of the contract, to ail the rents and royalties that might 
arise from private-line eustomers, and acquired the right to coUect 
the same as its own, fer a year in advance, and to continue to do so, 
from year to year, while the contracta were in force, with no liability 
to accourit therefor to the American Bell Téléphone Company. The 
local corporations purchased thèse rents and royalties as a part of 
the rights they acquired under their lieense contraets. They alone 
had the right to coUect them, and apply them to their own use, so 
long as they observed and performed the stipulations of the contracta. 
The local or licensee corporations, in fact, alone make such collections 
of the private-line eustomers. The American Bell Téléphone Com- 
pany bas never had the right to collect, and has, in fact, never col- 
lected, any of said rents and royalties. 

The contract provides that said second party, (the licensee corpora- 
tions,) "so long as it makes, or causes to be made, the payments herein 
stipulated, and keeps ail the terms thereof, may collect the rentals 
and royalties from the eustomers thereunder for a period in adVance, 
not exeeeding one year. Upon any default on its part which shall 
continue for more than 30 days after written notice thereof, the 
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licenser may, by written notice to it, or by publication in some news- 

paper in , revoke said authority to coUect and revoke and 

cancel ail the right and interest of every kind thereunder of the sec- 
ond party; and may in its name, or the name of the second party, 
if it shall deem such course more convenient, coUect ail rentals for 
téléphones and lines furnished thereunder, or in aeeordance there- 
■with, whether then due or thereafter to become due, and take pos- 
session and remove ail téléphones furnished thereunder, subject to 
such rights as such customers may lawfully hâve underlicensea to be 
granted by it, in aeeordance with the terms thereof. For ail rentals 
and royalties so collected by the licenser, and which accrued before the 
licenser gave notice as aforesaid, it shall account to the second party, 
first deducting ail that may be due from said second party to it, and 
expenses incident thereto." 

The contingent right thus reserved to the licenser for its protec- 
tion, in the event of default on the part of the licensee corporation in 
making stipulated payments, and which, as averred in the plea, it bas 
never, in fact, exercised, or had any occasion to assert, cannot be 
construed either as the carrying on of business in Ohio by the Ameri- 
can Bell Téléphone Company, or as conatituting the licensee corpora- 
tion one of its "managing agents." While the contract between the 
Bell Téléphone Company and the local corporations is in force, the lat- 
ter receives thèse private-line rentals and royalties as their own, and 
not as agents of the former. But, whatever may be the construction 
of this private-line contract, it is distinctly disclosed by the plea that 
the parties thereto bave not dealt with tbese rents and royalties, or 
transacted the business, on the footing of any agency relation. The 
plea clearly sets forth that the business in respect to private-line cus- 
tomers bas in fact been and is conducted on the theory that the 
rentals and royalties arising from such customers belong to the local 
companies, as their purchased right, while the.contracts are in force. 
The stipulations of the contracts are entirely consistent with the re- 
lation of licenser and licensee, even as to thèse private-line télé- 
phones; and the rents and royalties reserved thereon, and the actnal 
course of dealing between the parties in respect thereto, will not har- 
monize with any other relation. An agency relation may in some 
cases arise or be established as a légal resuit from the facts, although 
contrary to the avowed intention of the parties; but no such rule can 
hâve any application to cases where it is sought to reach foreign cor- 
porations by service on a local agent. Such agent must be one act- 
ually appointed by and representing the corporation as a matter of 
fact, not one created by construction or implication, contrary to the 
intention of the parties. The présent contracts leave no room to 
doubt that the local or licensee corporation acquired the right to col- 
lect and appropriate the rents and royalties in question until it made 
default, and the contract was canoeled. Upon the cancellation of 
the contract in the mode provided, the rights and interests of the 
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licen8ee:were to be terminated, and then, but not before, the Bell 
Téléphone Company was entitled to résume and recover the rights it 
had parted with. 

While the contracts are subsisting, the local or licensee corporation 
acts exclusively for itself, and for its own benefit, and at its own risk 
and expense, in collecting said rents and royalties. When the con- 
tracts are canceled the rights of the Bell Téléphone Company reat- 
tach, 80 thàt no agency relation, in fact or in law, exists or was in- 
tended bôtween said parties dùring the continuance of said contracts. 
In purchasing the right to collect and appropriate to its own use, for 
one year in advance, (and f rom year to year while it observes and 
performs the stipulations of the contract,) the rents and royalties to 
be paid by the user or eustomer of private-line téléphones, the local 
corporations cannot properly be regarded as acting for or as repre^ 
senting the Bell Téléphone Company in regard tû sueh matters, or as 
estàblishing the fact that the latter is carrying on business in Ohio^ 
It is disclosed in the plea that but few of thèse private-line licenses, 
with rents and royalties reserved to the Bell Company, were ever, in 
fact, issued or used. Under the facts stated in the plea, it is impos- 
sible to see in what way the American Bell Téléphone Company has 
invoked either the comity of this state, or placed itself or its business 
within the jurisdiction or opération of its laws, so as to be found hère. 
Ail that has so far been done by it in respect to the making and exé- 
cution of the license contracts was actually done and transacted in 
Boston, Massachusetts. The existence of thèse contracts, with the 
rights conferred upon the licensee or lessee, and the rights and powers, 
however large, reserved to the licenser or lessor, does not constitute 
the carrying on of business in Ohio by the American Bell Téléphone 
Company. The authorities do not define with exactness what is meant 
by the terms "carrying on business," but none go to the extent of hold- 
ing that such transactions as the American Bell Téléphone Company 
has had with the licensee corporations of Ohio, at its place of business, 
in Boston, and not elsewhere, will constitute the carrying on the busi- 
ness by it in Ohio. Assuming the truth of the facts set out in the 
plea, a judgment against the American Bell Company in the state 
court, based upon such service as herein presented, would not be en- 
forceable or hâve any validity elsewhere. 

The terms "managing agent" indicate the character of the business 
the foreign corporation must be engaged in transacting in order to be 
liable to suit hère. They clearly imply the carrying on of the cor- 
porate business, or some substantial part thereof, by means of an 
agent ^ho manages and conducts the same, within the limits of the 
state, for and on account of the foreign corporation. The business 
done must rise to the dignity and importance implied by the phrase 
"managing agent" in order to come within the opération of the stati- 
ute. But we cannot understand how a local corporation,' as a dis- 
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tinct and légal entity, in carrying on and conducting the business of 
telephony in Ohio, for which it was chartered and organized, can be 
regarded, either in fact or in law, as the "managing agent" of a for- 
eign corporation in respect to that same business. How can the trans- 
action of its own business by the local corporation make it the "man- 
aging agent" of another and a foreign corporation having separate and 
distinct corporate functions ? Tbis would be an anomaly in the law. 
If Buch relation could exist under such eircumstances, its actual ex- 
istence is positively and distinctly denied by the plea, and is neither 
disclosed by the contracts nor alleged in the bill. If a customer of 
the local corporation should sustain damage by reason of some negleot, 
misconduct, or default on its part in the réception and transmission 
of messages, or otherwise, would it be asserted, or if asserted could 
it be maintained, that such customer could, under the contracts in 
question, proceed directly agaipstthe American Bell Téléphone Com- 
pany aS; the real principal, and hold it liablefortheinjury sustained? 
Clearly not. The Bell Téléphone Company cannot, therefore, be held 
or considered as carrying on the business of telephony conducted by 
the local corporation, and that is the only business done. 

Furnishing the means necessary to enable the licensee companies 
to transact the business of telephony in Ohio, either upon a âxed rental 
and royalty op the téléphone instruments uséd, pr a percentage of the 
gross receipts of the business, does not constitute the carrying on of 
that business by the American Bell Téléphone Company, or make the 
licensee companies its "managing agents," so as to render it ame- 
nable tosuit hère. The décision s. ofseveral states whose statutes em- 
ploy similar terms to this foreign corporation act of Ohio uniformly 
construe the words "managing agent" as designating some principal 
officer of the corporation who, either generally or in respect to some 
substantial part of the corporate business, has a controlling authority 
in the partioular locality. Thus, in Upper Mississippi Transp. Co. 
V. fVhitaker, 16 Wis. 233, it was held that the captain of a steam-boat 
was not a "managing agent", of the transportation eompany which 
owned the boat. The court says: "This statute relates to an agent 
having a gênerai supervision over the affairp of the corporation." 
See, also, Lake Shore é M. S. R. Co. v. Hunt, 39 Mich. 470. In 
Eeddington v. Mariposa L. db M. Co., 19 Hun, 405, the court say: 
"It is quiteolear that the législature attached importance to the term 
'managing agent,' and employed it to distinguish a person who should 
be invested with gênerai power, involving the exercise of judgment 
and discrétion, from an ordinary agent and employé who acted in an 
inferior oapacity." In Flynn v. Hudson River R. Co., 6 How. Pr. 308, 
the court held that a "managing agent" contemplated by the statute 
was one having "the same generail supervision and control of the gên- 
erai interests of the corporation that are usually assoçiated. with the 
office of çashier or secretary." The Ohio process act (section 5044-, 



UJS'ITED STATES 0. AMEKICAN BELL TELEPHONB CO. 43 

Eev. St.) classes "managing agent" with "cashier," "secretary/'and 
"treasurer," and next after "président" or "chief officer" of the cor- 
poration. 

Neither the averments of the bill, nor the facts set up in the plea 
or disclosed in the contracts, establish any suoh relation between the 
Bell Téléphone Company and the local corporations as will constitute 
the latter the "managing agents" of the former, under the authori- 
ties, or the clear import of the terms. But it is insisted by counsel 
for thé government that the American Bell Téléphone Company, in 
acquiring the ownership and possession of the franchises and grant 
described in the letters patent issned to Alexander Graham Bell, bas 
thereby ceased to be a state corporation, and bas become national in 
its cbaraoter, and is to be treated precisely as though it were a cor- 
poration organized under the laws of the United States, with authority 
to do business in any part of the Union; that, as a patent-holding 
corporation, it is "domesticated," and is to be "tound" wherever its 
patent is used. This position cannot be sustained. The franchise 
which the patent grants consists altogether in the right to exclude 
any one from making, using, and vending the thing patented without 
permission of the patentée or owner of the patent. Bloomer v. Me- 
Quewan, 14 How. 649. It is true that the privilège so granted ex- 
tends to the utmost limits of the United States, and is whoUy inde- 
pendent of the powers and jurisdiction of the several states. Paiterson 
V. Kentucky, 97 U. S. 501; Webber v. Virginia, lOZ U. S. 347; Ager 
V. Mûrray, 105 U. S. 126. But in permitting others to use the 
patented thing, the owner of the patent, whether a corporation or a 
priva te person, is not exereising any fédéral right, privilège, or fran- 
chise. 

The right of the patent owner to permit or license the use of the 
invention is not the créature of the fédéral franchise or statute, but 
of the common law; and, in exereising this common-law right of 
lioensing others to use its patent, the corporation owner is no more 
nationalized than a private owner would be under the same eircnm- 
starices. The fact that a patent-holding corporation licenses others 
tô Use its patent in a particular state has no more effect and opéra- 
tion in domesticating it within such state than the same aot on the 
part of a private owner would render him a citizen and résident of 
every state in which his patent might be used. The franchise right 
of the patent-holding corporation in no way serves to establish the 
fact that such corporation is carrying on its business, and is to be 
found wherever its patent is used. A franchise cannot be distin- 
guished from other property, and property held by a corporation 
stands npon the same footing with that held by an individual. West 
River Bridge Co. v. Dix, 6 How. 507. But, aside from this, it is well 
settleà that neither the patent law, nor the privilèges secured to pat- 
entées thereunder, in any way enlarge, modify^ or change the judi- 
ciary acts in respect to either the territorial jurisdiction of the fédéral 
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courts, or the proper service of process upon défendants. Chaffee v. 
Hayward, 20 How. 208; Sa(}dler y. Hudson, 2 Curt. 6; Ager v. Mar- 
ray, 105 U. S. 126; BtUterworth v. Bill, 114 U. S. 131; S. G. 5 Sup. 
et. Eep. 796. - 

The character of the American Bell Téléphone Company's incor- 
poreal rights or franchises, as the owners of said letters patent, can 
in no way affect the questions involved, or détermine whether it is 
carrying on its business in Ohio by a managing agent or agents, or 
whether it bas been properly served with process, so as to bring it 
personally before the court. The position that the American Bell 
Téléphone Company is domesticated wherever its téléphone instru- 
ments are used, even under license, is only restated by counsel for the 
government in another form when it is said that the American .Bell 
Téléphone Company is "carrying on the business of owning téléphones 
in Ohio." But it will hardly do to say that the ownership of property 
in the state is the doing of business hère, within the meaning and 
intent of the law, so as to make the owner personally présent. It is 
undoubtedly true that, in respect to the particular property so owned 
and located within its limits, the state bas the authority to proceed 
against it "in rem" for the purpose of taxation, or to subject it to the 
payment of valid claims and demands against the foreign owner. It 
cannot, however, serve to bring the person ot such owner within its 
jurisdiction, whether that person be a private individual or a patent- 
holding corporation. But in the présent case the rétention of the 
title to the téléphone instruments, which are leased or rented at Bos- 
ton, to be used in Ohio by the local or licensee corporation, with the 
réservation of the right to oancel such lease and résume possession in 
certain contingencies, is hardly to be considered a présent ownership 
of the instruments, no defauit having occurred on the part of the 
licensee which would authorize the lessor to terminate the lease. Ali 
that can be saidof thelessor's title, under such circumstances, is that 
it is a suspended or deferred ownership, subject to the particular right 
and estate of the lessee while the lease is in force. Aside from this, 
would any court, state or fédéral, undertake to assume jurisdiction 
over the American Bell Téléphone Company personally, by finding a 
lot of its téléphone instruments stored in some warehouse, or with a 
commission merchant of Cincinnati ? Hardly. And yet the présence 
of such instruments hère would be just as much "the carrying on 
the business of owning téléphones in Ohio" as the finding of such 
instruments in the possession of a lessee. Owning property is one 
thingl using such property in connection with business xîarried on 
by the owner, or others to whom he grants the right to use it, is an- 
other and quite a différent thing. For one person to supply the 
means to another to do business with or on is not the doing of that 
business by the former. The jurisdiction of this court cannot be sus- 
tained on any such proposition as this, and it need not longer be 
dwelt upon. 
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It îs tiext claimed by oounsel for the complainants that the Amer- 
ican Bell Téléphone Company bas entered its appearance in this sait. 
This claim is based upon that portion of the plea which, after reciting 
what is sought to be aocomplished by the bill, proeeeds to set forth 
that said alleged cause of action, if it exist, is exclusively of fédéral 
origin, cognizance, and jurisdiction; that the whole business of filing 
the applications, proaecuting them, obtaining and receiving said pat- 
ents, and ail communications with the patent-office, and withall offi- 
cers thereof, relating to that business, were done, transacted, and had 
in Washington city, or in Massachusetts, and not in any partieular 
in the state of Ohio; and that said cause of action arose, if at ail, in 
the District of Columbia and state of Massachusetts, under the laws 
of the United States, and not under any law or statute of the state of 
Ohio. It is said that thèse facts are set up by said défendant to show 
that this court, sitting in Ohio, has no jurisdiction over the subject- 
matter of the suit; that this portion of the plea is practically a de- 
nïurrer to the jurisdiction of the court over the controversy, and is 
équivalent to a motion to dismiss for want of equity, v?hioh, in Jones 
V. Andrews, 10 Wall,: 332, was held to constitute an appearance. 

This position cannot be maintained. The défendant, in thèse state- 
ments and récitals of the plea, was simply negativing the facts that 
the cause of action or subject-matter of the suit had its origin in the 
state of Ohio, on the theory that the jurisdiction of this court over 
said défendant, if it existed under the Ohio statute, was limited to 
cases and causes of action arising from or under its business transac- 
tions in this state, as was held in Graver v. American Exp. Co., 11 Ped. 
Kep. 386; Smith v. Mutual Life Ins. Go., 14 Allen, 336; and Sawyer 
V. North American Life Ins. Go., 46 Vt. 697. The correctness or in- 
correctness of this theory does not affect the charaeter or purpose of 
the plea, or make it a défense to the merits of the suit. The plea be- 
gins by saying: "This défendant, appearing specially and solely to 
object to the jurisdiction of this court, pleads to the jurisdiction of this 
court over it, and for cause of plea says that this défendant is not com- 
pellable to appear in response to said writs, and does not accept or 
waive service thereof;" and prays in conclusion, not for thedismissal 
of the suit, but as f ollows : " VVheref ore this défendant prays the judg- 
ment of this honorable court whether it ought to be required to ap- 
pear in accordance with any writ of subpœna issued in said suit." 
This plea cannot properly be construed as raising or presenting an 
issue upon the merits of the bill, such as will operate as an appear- 
ance on the part of said défendant. In Harkness v. Hyde, 98 U. S. 
476, a motion "was made to dismiss the action, but was argued as a 
motion, to set aside the service, and was so treated by the court. Mr. 
Justice FiBLD, in stating the opinion of the court in that case, says: 
"lUegality in a proceeding by which jurisdiction is to be obtained is 
in no case waived by the appearance of the défendant for the purpose 
of calling the attention of the court to such irregularity. It is only 
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wfaenhe pleads td the mçrits in tbe first instance, without insisting 
upon thè illegality, that th& objection is deemed to be waived." 

The various matters reliéd on to show that the American Bell Tél- 
éphone Company is to be fonnd; in Ohio, and subject to the jurisdic- 
tion of'this court, — such as its ownership of the téléphone instruments 
used by the lîcensee corporations; the ownership of stock in one or 
more oî the local companies; the rights and powers reserved to it of 
resuntiing possession of its téléphone instruments, and taking control 
of the téléphone business, iu the event of dëfault on the part of the 
lioensee corporations in complying with the provisions of the licensè 
oontracts; the sharing in the gross receipts of certain portions of the 
business done; the réservation of rents and royalties; the right ta 
make changes; and the restrictions and limitations imposed upon 
the licensee eompanies,^-neith0r singly nor in the aggregate establish 
the tvro essential facts necessary to bring the American Bell Téléphone 
Company within the power and jurisdiction of this court, viz., that 
said corporation is now, or was at the commencement of this suit, 
carrying on its business in the state of Ohio, and that it faad a "man- 
aging agent" or agents representing it hère. The truth of the plea 
being assumed, the only relation existing between the American Bell 
Téléphone Company and the local corporations is really and technic 
ally that of lessor and lessee, licenser and licensee; the Bell Télé- 
phone Company being merely the lessor of the téléphone instruments, 
and the licenser of the right to use the' patent embodied therein, on 
certain terms, as to rents and royalties and otherwise, agreed upon 
between the parties, the contracts being entered intoj not in Ohio, but 
at Boston, Massachusetts. 

Our conclusion, therefore, is that both the motion of the American 
Bell Téléphone Company, so far as it raises objection to the légal 
eufficiency of the returns herein, lipon their face, and its plea in 
abatementto the jurisdiction of the court over it, be sustained; that 
said retuniB be quashed, and tbe alleged service on said défendant 
be abated. The plea being sustained, and availing the American 
Bell Téléphone Company "so far as in law and equity it ought to 
avail," it disposes of the case so far as said corporation is concerned. 
The bill is accordingly dismissed as to said American Bell Téléphone 
Company for want of jurisdiction over it, but without préjudice to 
the complainants. Whether the case can proceed without said cor- 
vporation and Alexander Graham Bell being before the court as ma- 
terial and essential parties it isnot necessary now to décide. 

Judges Welkbb and Sagb, vrho sat with the circuit judge on the 
hearingof said motion and plea iriabatement, concur in the reasou- 
ing and conclusion of this opinion. 
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iJNTDEiB and othërs v. Bunnell and otbers. 
{CvreuU Oowt, a. D. Nm Tfyrk. November U, 1886.) 

1. Patents fom Intektions— CoNTiàBUTOiiT Inprinokment. 

Where a person makes and puts on tke market an article which of neceasity, 
and to the Knowledge of sach person, is to be used for the purpose of infring- 
ing a patent, such person will be beld liable, under tbe doctrine of contribu- 
tory Infringement. 

2. SaMB— LiABILITT AS lîWRIKGBR. 

But tbe doctrine that a party may be beld liable as an infringei solely be- 
cause an article sold by bim might be used by tbe purcbaser as one élément 
of à patentëd combination would be too dangerons to be upbeld. 
8. Same^PeOof of Contbibutory Infringement. 

In ôrder to hold a party, liable under tbe doctrine of contributory inf ringe- 
nàent, tbere must be proof that what be did was for tbe purpose and witb tne 
inteut of aiding infringement Saxe v. Sammond, 1 Holmes, 456. 

In Eqnity. 

G. O, Frelinghuysen and A. G. Farnham, for eomplainants. 

H. H. Morse midC G. Leeds, for défendants. 

. CoxB, J. The défendant? are charged with infringement of letters 
patent No. 103.383, granted to James P. Snyder for an improve- 
ment in electro-magnetic burglar-alarm apparatus- The invention 
"consists in an arraiigement for setting in action automatically a 
secondary oirçuit, which will continue the alarm, jalthough the circuit 
firlst set in action may be ^uddenly stopped again by the shutting of 
the door or window." The claim is as foUows : 

"An alarm indicator, arrangea for autopiàtioally causing a secondary and 
indépendant circuit at the indicatora by the action of the armature lever with 
à disk or other device, and the springs or other closing déviées, and a second- 
ary line of wire, I, H', conhecting the battery and the magnat, ail substaii- 
tially as spècified." 

The évidence of infringement is confined to the sale by the défend- 
ants onthe seventeenth of Dec'ember, 1884, of one instrument known 
as an "automa,tic drop," a»d the admission by one of the défendants 
that others Ijke it had been sold by his firnj. 

It is conceded that this instrument may be used, in connection 
with the other àpparatus dèscribed in the patent, 8o as to constitute 
an infringement. It is also conceded that it is susceptible of a per- 
fectly innocent use. Tbere is no proof that the défendants hâve eyer 
used it in an infringing combination, There is, indeed, no direct 
proof that it was ever so used by any one. Certainly there is noth- 
ing tp indicafe that the défendants bave sold an "automatic drop" 
kiiowing that it was intended to be used to infringe the patent. For 
aught that appears, every instrument sold by them may haVÔ beeû 
used in a perfectly legitimate manner. 

If the défendants were doing what the eomplainants charge, 

'Edited by Charles C. Lintbicum, Esq., of the Chicago Jjar, 
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namely, "making and putting on the market an article which, of ne- 
cessity, to their knowledge, is to be used for the purpose of infringing 
the complainants' patent," there would be little difficulty in holding 
that the complainants' rights are invaded. But it is thought that the 
évidence will not warrant so broad an accusation. If held liable for 
selling an "automatic drop," it might with plausibility be urged that 
they àrô équally inculpated by the sale of a galvanio battery or an 
electric bell, for thèse are necessary adjuncts to the patented com- 
bination. 

The cdiijplainants invokè the doctrine of contributory infringement, 
the cleare^t illustration of which is, perhaps, found in Wallace v. 
Holmes, 9 Blatchf. 65. In that case the complainants had a patent 
for a burner in combihation with a chimney. The défendants man- 
ufactured and sold the burner, ïeaving the purchaser to supply the 
chimney, without which the burner was useless. The burner could 
not be used without infringing the patent. Ail this the défendants 
knew. - It was tëcause of this* Ose and this knowledge that they were 
held liable. See, a,ls6i'Rickàrdson v. Noyés, 10 O.G. 601; Bowkèr v. 
Dows, 3 Ban. & A. 618; Alabastine Co. v. Payne, 27 Fed. Eep. 559; 
Travers v^ Bèyér, 36 Fed. Eep. 450; Gotton-tie Co. v. Simmons, 106 
U. 8. 89; s; G. 1 Sup. et. Eep. 52. 

In each of thèse cases the eoioplainant succeeded because the ar- 
ticle dealt in by the défendant was bnly useful when combined as pro- 
vided by thé patent in question, and was sold by him intending that 
it should be put to this unlawfhl use. A careful examination ha,s 
^ailed to discover an authority holding a party liable as an infringer 
solely because an article sold by him might bei used by the purchaser 
as one élément of a patented combination. Such a doctrine would 
be toodangerous to be upheld, The case most nearly approximating 
the one in hand is Saxe v. Hammond, 1 Holmes, 456. «fudge Shbp- 
LEY there says: 

"As défendants only make one élément of the patented invention, in order 
to hold them guilty I must flnd proof Connecting them with the infringe- 
ment. Différent parties may ail infringe by respectively making or selling, 
each of them, one of the éléments of a patented combination, provided those 
separàte éléments are made for the purpose, and with the intent, of being 
combined by the party having no right to combine, them. But the mère man- 
ufacture of a separate élément of a patented combination, unless such manu- 
facture be proved to hâve been conducted for the purpose and with the in- 
tent of aiding infringement, is not in and of itself infringement." 

The record upoh thia branéh of the case is too vague and uncer- 
tain to nphold the charge of infringement. Where a necessary link 
is absent in the chain of évidence, it cannot be supplied by mère sus- 
picion. 

The bill 18 distnissed; 
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Newman V. Westcott and another. 
{CHreuit Court, If. D. lowa, W. D. October Term, 1886.) 

1. Equitt— Eemedy AT Law— Légal Title— Actual Possession— Ejectmœnt. 

Where a person holding the légal title to realty désires to assert that title, 
and to dispossess another party, the latter heing in actual possession, there 
exists an adéquate légal remedy for the wrong, and the action must he at law. 

2. Samb— Real Ebtatb— AnNUAii Val0é— Taxes on— Aocountin«. 

Where a person has hepn dispossessed of land, the question of the amount of 
îtS' annual value, and of tl^e amount of taxes paid on it, can be settled in an 
action ait law, and no neceasity exists for going into a court Of equity for an 
Bocoitating of the same. 

8. Bamb— Demtjkbbb- Lbgaii Title — Ejbctmbnt — Dismissal. 

Where a bill is brought to décide conflicting titles, and to remoye clouds 

from the légal title claimed by complainant, and it appears from the bill thàt 
■ complÂinant holds the légal title, and is seeking to obtain possession of the 

realty, tbe proceeding, in substance, is in the nature of ejectment, and the 

court, fts a court of equity, having no jurisdiction tiereof, will sustain a de- 

nluTrerflled by the défendant, aûd dismiss the bill. 

Iri Eqoity. Bill to reoover certain real estate, and to hâve declared 
void feéttâin tax deéds, etc. Dismissed on démarrer filed by défend* 
ants. ' Th]B fàcts are stated in the opinion. 

Rîckel ê Bull, for comjtlainant. 

&àtch, Connor <è Weaver, for défendants. 

Shieas, J. In the bill filed herein complainant avers that he is 
the owner, and seized of the fee-simple title of certain real estate 
situated in Sioux county, lowa, and is entitled to the possession 
thereof ; that the défendants claim some interest therein adverse to 
complainant, basing such claim upon certain tax deeds executed in 
1872; that the défendant Westcott is in the actual possession of the 
property ; that the tax deeds under which défendants claim are whoUy 
void for variouB reasons set forth in the bill; that the défendant 
Westcott has received the rents and profits of the land for the last 
three years, the same being of the value of $450; that complainant 
is ready sjxà willing to pay ail légal taxes that may hâve been paid 
upon said premises by the défendants or their grantors, upon their 
paying and accounting to him for the rents and profits; and com- 
plainant prays that the title to the realty, and the right to possession 
thereof, be decreed to complainant; that the clouds created by the 
tax deeds be removed ; that an accounting be had between complain- 
ant and défendants of the taxes paid, and rents and profits received, 
and judgment be reudered for the balance thereof. To this hill the 
deferidant Lindsey answers, averring that he bas now no interest in 
said realty, having sold and conveyed said premises by warranty deed 
tp t^is co-defendant on,,the thirteenth day of June, 18S4, The de- 
fendant ^Westcott demurs to the bill on the ground that. the facts 
▼.29F.no.2~4 
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averred in the bill dd not constitute a cause cognizable in a court of 
equity, there being à plain, speedy, and adéquate remedy at law. 

In the case of Whitehead v. Entwhistle, 27 Fed. Eep. 778, this 
court had occasion to review the authorities upon this subject, and it 
is not necessary to do more than to refer to that case, and the au- 
thorities therein oitied,.upon the gênerai questions presented by the 
demurrer. 

It is toowell settled to need argument, or a citation of authorities, 
that, in the courts of the United, States, a bill in equity cannot be 
maintaitied if tbere exists a plain, speedy, and adéquate remedy at 
law applicable io the facts of the particular caseï, and that where a 
person holding the légal title to realty désires to assert that title, and 
to dispossess another party, the latter being in actual possession, the 
action, mustbe at law. 

It it urged, however, on behalf of complainant, that in this cause 
a court of equity has jurisdiction, beeause an accounting of the rents 
and profits, and of the taxes paid, isprayed. In the action at law 
damages are recoverable, and the measure would ordinarily be the 
annual value pf the la,nd. jThere is nothiiig ip the averments of the 
bill whioii ,shows that the légal right to recover damages is.not a 
wholly adéquate remedy. ïhe question pf the aiï)oun,tof the annuel 
value of the land, and the amount of taxes paidby, the défendants, 
can be easily settled in the actipn atlaw; and that, being ao, no 
necessity exists for going into a court of equity for an accounting. 

It is f urther urged that this suit is iii the nature of a bill to redeem 
the land from Tvhatever légal taxes iilay fexi^t against it'; being brought 
under provisions of section 893 of the Code of loWà, which enacts 
that "Any person entitled to redeèm lands sold fôr taxes after deliv- 
ery oî the deedshàll redeem the same by an équitable actièh in a 
court of recotdj" etc. This section is part of the chapter of thé Gode 
providing for the collection '6f taxes, and provides a method of re- 
deeming landb sold for taxes, after the exécution of the tàx deed, by 
any parties whb, under such circnmstances, mày be entitled to re- 
deem. An exaiiiiaation of the bill filed in this cause shows that it is 
not baséd upon this section. It iS a bill tô quiet title, and it avers, 
not that by reason of some faet statëd tho coihplainaht is entitled to 
redeem the lands from the tax sales, but that the pretended tax deeds 
are wholly void for fraùd ; that the taxes were ûevêr lôvied ; and that, 
when it is claimed the same Were lèvied, the cotmty was unorgani- 
ized and uninhabited. The prayer is,^— ^not to be allowèd to redeem, 
but that thè clôuds caused by thé alleged fraudulëat tax déeds be 
wholly removed, and that complainant be decreed to be the owner 
and entitled to the possession of thé land. The mère fact that in 
such a bill the èbmplainant pffers to pay anyahd ail taxes legallyaà^ 
sessed ûpbn thè'làîldâ doës not bhàngô the character of the bill, and 
make the procèeding merely a prôceeding to redeem. It remains a 
bill brougHt to décide adverôe titles, ind to iremove clouds from: thé 
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légal title claimed by conipïainant ; and as it appears from the bill 
that complaiîiant holds the légal title, and is seeking to obtain pos- 
session of the realty, rélyiûg solely upon such légal title, it foUow» 
that, iti substance, the proceeding is in the nature of ejeetment ; and, 
the law aiîording a speedy and adéquate remedy, the court, as a court 
of eqnity, has not jurisdiction. 

Demurrer must therefore be sustained. 



Wioams, (otherwise known as "Blind Tom,") by His Next Friand» 

etc., V, Bethunb. 

{direuît Cowt, E. î). Virginia. October 2, 1886.) 

1. CouSTO— FEDEBÀii JtriiiSDicTioiî— ^CiTizENSHip— Suit bt Next Fbiend. 

lip aurait bi^ugl^t by the next friend of one who is non compas mentis, fédéral 
jîirisdiction cannot be baséd on the citizenship of the next friend, as he is 
oniy à nominal party. Hughes, J., dissenting, m casé the next friend ia the 
realplaintiff. 
8^ Sajoi— Résidence op Lukatic— Committeb. 

If a committee of one non eompos changes his résidence from the state where 
hé was àppointed, and where the non compas also resided, to another state, 
and takes the latter with him, the latter becomes a résident of the state ta 
which they remove, and retains such résidence after the committee's death, 
: notwithstanding he is afterwards taken away to his original state, and else- 
•whére, and another committee is àppointed for hi^ in such original state; and 
; in afjiit in the latter state, brQpght by him against said last-mentioned com- 
mittee, a citizen of that state, the citizenship of the parties is such as to give 
jurisdiction to a fédéral court. 

Ib Equity. Bill for an accounting. Plea of want of iurisdiction. 

Charity Wiggins, who sues as next friend of Thomas Wiggins, 
(**Blind Tom,") is a citizen of New York; James N. Bethune, the dé- 
fendant, of Virginia. 

A. J. Lerche and L. R, Page, for complainant. 

S. Ferguson Beach, for défendant. 

Bond, J; This is a bill filed by the complainant for an account^ 
to which a plea of want of jurisdiction has been interpoBed. The 
facts, as they appear from the affidavits filed by the parties, and as 
they hâve been stated ô,t bar by the respective counsel, are thèse : 
John G. Bethune, who at the time was a citizen of Virginia, having 
Blind Tom in his keeping, was, on the twenty-fifth day of July, 1870, 
by a prôbàte court of this state, àppointed Tom's committee, he be- 
ing found non eompos Sentis. As such committee, Bethune took 
Tom from place to place, through the varions states of the Union, 
giving musical ënteftainmênts, so that he was seldom in Virginia. 
Pinally John G. Bethune changed his place of résidence from Viginia 
to the city of New York, taking Blind Tom with him, and became a 
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résident of that state, where he died on the day of February, 

1884. Blind Tom was oontinued on his travels under care of a 
brother of John G-. Bethune, his former committee. While Blind 
Tom was thus journeying in the state of North Carolina, James N. 
Bethune had himself appointed by a county court in Virginia as 
Tom's committee. Charity Wiggins, who sues as next friend. ia the 
mother of Blind Tom, and is a citizen of New York. This being the 
fact, she could not sue, (being a merely nominal party,) unless her 
son is a citizen of New York also. He is the real party in interest, 
and the jurisdiction of the court dépends upon the fact whether or 
not Blind Tom, at the last appointment of a committee for him, was 
still a résident of New York, where he had been a résident with 
John G. Bethune, his comipittee, up to and at the time of his death. 
There can be no doubt, wé think, that the résidence of his commit- 
tee was the résidence of Tom. He, non compos, had no ability to 
change it, and the fact that he was borne away by one who had no 
légal contrôl over him to another state, away from his mother in 
New York, who was his natural guardian, cannot be held to change 
his résidence. , The fact that he was temporarily in Virginia,, under 
the control of one who merely had physical domination of him, did 
not make him a résident of that state, and the appointment of a 
committee for him there, while he was absent in North Carolina, 
added nothing to the effort to change his domicile. The bill is 
framed lindér the view that both Charity Wiggins and her son, Tom, 
are citizens of New York, while the défendant is a citizen of Vir- 
ginia, and we think the jurisdictional facts sufSciently appear. The 
plea is therefore overruled. 

Hughes, J. I concur on the ground that the controversy in this 
case is really between the mother of Blind Tom, a résident of New 
York, suing as next friend, and a résident of Virginia, claiming to 
be Tom's committee. Blind Tom, though nominally a party, is really 
thesubjectof the controversy, andisnot party to the suit in such œan- 
ner as, even if he were a citizen. of Virginia, should defeat the juris- 
diction of the court, where the substantial controversy is between cit- 
izens of différent states. In many cases the prochein ami is merely 
a nominal party plaintiff ; but in others, of which the présent is an 
example, the real plaintiff is the prochein ami. Where this is the 
case, to treat the incompétent party to the record as the real plain- 
tiff would be to allow a technicality to obstruct the course of justice. 
Technicalities were devised for the promotion of justice between suit- 
ors. So long as they- serve that end, they should be respected ; but 
when they operate to defeat justice, they should be discouraged by 
the courts. 

For thèse reasons, whatever may be true on the doubtful point, 
where was Blind Tom's résidence? I am of opinion that this court 
has jurisdiction to entertain this suit. 
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Phblps, Assignée, ». Elliott and others. 
(ÇUrcuit Court. 8. D. Neu) York. November 15, 1886.) 

1. EQTJITT — JUKISDICTIOIÎ — EQUITABLE OWNBR OF BONDS — SUIT TO RECOVKB 

Bonds. 

A suit by an équitable owner of bonds to recover the bonds, or tlieir value, 
ÎB properly brought in equity. 

8. SaMB— PUJADING— JOINDBB OF PaBTIES— PbBSONAIj REPRESENTATIVES OF DS- 

CBA8ED Partner. 

In a suit in equity by the équitable owner of bonds to recover them, or.their 
proceeds, from the survivinç members of a copartnership, ail the membersof 
■which acquired the bonds with knowledge of bis rights, it is not necessary to 
join the personal représentatives of a deceased partner as parties défendant, 
^Uhough they would be proper parties, at the option of the défendants. 
8. Action or Suit — Joinder of Parties — Représentatives of Deceased 
Recbivbb— Suit in Equitt against Sueviving Mbmbebs. 

A receiver, who had been appointed in a suit between the équitable owner 
of the bonds and a third peraon to hold them pending the détermination pf 
the suit, surrendered them to the other party bef ore the termination of the suit, 
■who Bold them to the défendants. Held, that in a suit to recover their value 
the r«çeiver, or, in Case of his death, his personal représentatives, ijeed not 
be made a party. 
4. Bànkbuptct— Limitations — Action by Assignes — Bonds Sold bt Bank- 
RtjPT— RBVi Bt. U. s. Section 5057, 

In a suit in equity by an assignée in banliruptcy to recover certain bonds 
vested in him- by parties to whom they had been sold by the bankrupt, an 
averment in the bill that the assignée "had no knowledge, ormeansof knowl- 
edge, of the- sale of said bonds until about the month of Aprll, 1884, " is in- 
suffi oient to prevent the bar of the statute of limitations, requiring such suits 
to be brought within two years from the time the cause of action accrued. 
Section 5057, Rev. St. U. S. 

Deuel d Wilson, for plaintiff. 

Stanley, Clarke de Smith, for défendants. 

Wallace, J. Upon the allégations of the bill, for the purposes of 
this demurrer, it must be taken as true that the plaintitï, as the as- 
signée in bankruptcy of one McDonald, was the équitable owner of 
the award made to McDonald, and assigned by the latter to White, 
and that this was so adjudged by the suprême court of the United 
States in a suit brought by the plaintiff against McDonald and White 
in the suprême court of the District of Columbia upon an appeal from 
a decree in that suit to the suprême court of the United States. As 
the suprême court of the United States must hâve determined that, 
by the proper construction of the statutes regulating its appellate 
jurisdiction, it had power tô make such a decree as is alleged in the 
bill, the question as to the power of the court, or the scope or effect 
«f the decree, is not open to discussion in this court. 

The bili also allèges that one Eiggs, during the pendency of that 
fiuit, was appointed a receiver by the suprême court of the District of 
Oolumbia, and had in his possession, as such receiver, certain bonds 
representing part of the avails of the award which he undertook to 
hold pending the détermination of the suit "subject to plaintifs claim 
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and right;" that, nevertheleas, the bonds were obtained from liitn by 
McDonald before the termination of the suit, and were sold and de- 
livered by McDonald, in fraud of the plaintiff's rights, to the co- 
partnership of Eiggs & Cb. ; and that Eiggs & Co. had full knowledge 
of plaintiff's rights at the tinie. It is also alleged that Eiggs, the re- 
ceiver, was a member of the firm of Eiggs & Co., and that he died in 
September, 1881. The defendanta are the surviving members of 
Eiggs & Ço. 

The case thus made by thé bill is one in which the équitable owner 
of bonds seeks to recover them, or their proceeds, from the surviving 
members of a cqpartnership, ail the members of which acquired them 
with knowledge of bis rights. As he seeks to enforce an équitable 
title, bis suit is properly brpught in equity. His title is established 
by the decree of the suprenliB court. It is not nécessary, in suoh a 
suit, to join, the Personal représentatives of a deceased partner as 
parties défendant, although they would be proper parties at the op- 
tion of the complainant. Neither is it nécessary to join the personal 
représentatives of EiggSj upon the theory that if he were alive he 
would be a nécessary party to the suit. If he were alive, it is not 
obvions how he coald bave any interest in the controversy, or why 
his présence as a party would be nécessary for the protection of the 
défendants. So far as appears, he did not claim any interest in the 
bonds, but was a mère stakeholder ; and the decree in the suit, in 
which he was appointed rec^^ivèr, and to which both McDonald and 
White as well as the plaintif were parties,, is oonclusive as to the 
rights and interests in the bonds of ail concerned, and will protect 
the défendants against any claim by either of them or their privies. 
Thèse views dispose of most of the points urged upon the démarrer. 

It is insisted, however, that the plaintiff's cause of action is barred 
by the statute of liioaitations. It does not appear that the défend- 
ants, or;any of them, were within this state when the cause of action 
accrued;'and it is therefore not nécessary to co.nsider whether the 
state statiite of litnitations would aipply to thé case. But, unless the 
transaction betwean McDonald and the défendants, eût of which the 
plaintiff's cause of action against the défendants arises, was a secret 
or clandestine one, which was desigo«d by the parties to it to be con- 
cealed from his knowledge, the suit is barred by section 6057, Eev. 
St', ,U. S. Baileyr. Olover, 21 Wall. 842; Rosenthnl v. Walker, 111 
U. S. 186; S. 0. 4 Sup. Ct. Eep. 382. Being a suit in equity be- 
tween an assignée in bankruptcy and persons claiming an adverse 
iiïterest touching property vested in such assignée, the suit is not 
maintainable in any court, unless brought within two years from the 
time;wheu the cause of action accrued. The cause of action acoruod 
iii Jline, 1876, tbat being the time when the défendants obtained the 
bonds with knowledge of the plaintiff's rights. There are no allega- ' 
tions in the bill inconsistent with the hypotbesis that the défendants 
and McDonald intended to and did deai with the bonds opeuly, pub* 
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îicly, and in défiance of any right or claim of the plaintiff. There 
is notfaing to show that the transaction was one which would neces- 
Barily^ conceal itself . The only averment in the bill intended to ex- 
cuse th^ delay in ,bringing suit by the plaintiff is that he "had no 
knowledgé, or means of knowing, of the sale of said bonds to Eiggs 
& Co, until about the month of April, 1884-." This averment is 
■whoUy insuffieient to prevent the bar of the statute from commencing 
to run. 

The démarrer is sustained. I^eave is granted to the plaintiff to 
move for permission to amend the bill. 



HooD and others ». First Nat. Bakk of Tbemont and others.* 

. {Circuit Court, B.D. Pennêyhania. November 18, 1886.) 

RBCEi'WR—AppomTiiBKT— Lâches. 

An application for the appointment of a recelver, whlch lias been allowed 
|:o sleep for six yéars, will be denied, although some testimonj bas béen taken 
m the tnean time. 

InBquity. 

;(?«or<^e M. jRoaia, for complainants, 

G* E. JPargufear, for respondents. 

BuTLÉE, J. The material allégations of the bill are as foUows : 

" (7) That eaiiy in 1879 the said board of directora directed Wm. A. Huber, 
président, ànd Aug. W. Hubér, vice-président, as aforementioned, to act in 
settliJig tip tliB business Of the âaîd banli, and to sell the property^ real and 
Personal, of the said bank» as président and vice-président, and also as trus- 
tées of said bank. 

"(8) That said Wm. A. Huber, président, and Aug, W. Sùber, vice-prési- 
dent, as afpresaid, as trustées for the First Kational Bànk of Trymdnt, sold, 
on October 13, 1880. at publie sale, certain interests and titles to 33 tracts or 
pièces of land, together With f urniture, policies of insurance, and other Per- 
sonal property belongîng to the said bank, without having entered into bonds, 
or given security of any kind, foc the faithful discharge of.their trusts, and 
for the protection of the minority stockholders. 

"(9) That at said sale no information was given to iiiquiring bîdders as to 
the titles of or incumbrances against said properties; one of the sdid propCr- 
tiés (ias per No. 15 appendedBale-bill) being advertised and sold wîttiout any 
description, «xœpting that said nroperty was a bouse and lot, 14x150 ft., on 
Clay St., Treinont. 

"(10) That No. 1 of said properties was sold at sheriff's sale at Pottsville, 
Pa., on rebruary 13, 1880, and purchased by'Wm. A. Huber, trustée, fdr 
«5,400. - .,-,...] 0-'- 

"(11) That the said property [No. Ij was sold at the aforementioneditrtis- 
tees' sale, beld on October 13, 1880, to one Geo. D. Bise, a step-son of the 
said Wm. A. Huber, for i 
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"(12) That the said Wm. A. Huber, trustée, lias admitted that tlie said 
Bise purchased said fNo. 1] property for the personal use and beneflt of said 
Wm. A. and Aug. W. Huber. 

"(13) That the said property [purchased, as aforesaid, for $500 by the said 
Eise, for and to the use of the said Wm. A. and Aug. W. Huber] is the se- 
curity for $11,000 worth of bonds held by the said bank; said [No. 1] prop- 
erty virtuallycosting the said bank $17,300. 

"(14) That the said Wm. A. Huber personally, and contrary to law, pur- 
chased, at the said trustées' sale, a large bank-safe, which formed a part of 
the assets of the said bank. 

"(15) That the majorityof the sales at said trustées' sale were niade to the 
said Geo. D. Eise, who raade said purchases for the said W. A. and Aug. W. 
Huber, for their own use and beneflt. 

"(16) That because of the meager description of the raajority of the prop- 
erties offered for sale bythe said trustées, (as peramended sale-bill,) purchas- 
ers were greatly hindered from bidding; no other information concerning 
sajd properties Seing given than could be gleaned from thesaid bill of sale. 

"(17) That yoilrorators hàve good reàson to believe that the said bank lias 
been managed in a grossly négligent and fraudulent manner, and the valuable 
assets of said bank are being bought up by said trustées at their own sale, at 
nominal sums, to the great injury and loss of the creditors and stockholders 
of the said bank. Tour orators are therefore in need of équitable relief. 
' " To tlie end, therefore, that your orators may obtain the équitable relief 
necësSary to thehi, and tïiat the said défendants may make answer to the 
premises, and make full disclosures pertinent to the plaintiff's case, may it 
pleaseyour honors to grantto your orators the writ of subpœna, to be directed 
to each of the said défendants. And also (1) to set aside the Within-men- 
tioned sale by the said trustées) (2) that a receiver be appointed of ail the 
franchises and property, real and personal, wheresoever situated, belonging 
to the First National Bank of Tremont, with power to sue for and collect ail 
sums and claims due to the said the First National Bank of Tremont, and 
to liquidatè ail claims and debts against the said bank. " 

The prayers were for the appointaient of receivers, for an order 
îorbidding the trustées parting with the property, and for other relief. 
Subsequently the property. in vdved was sold by agreement of the 
parties, and this branch of the case bas been disposed of, Nothing 
material remains but the application for receivers, based upon the 
allégation of mismanagement of the affairs of the bank. This appli- 
cation bas been allowed to sleep for more than six years. Considér- 
able testimony has been taken, but this should not hâve required 
more than a few months. Passing by the question whether the charge 
oî mismanagement is sufficiently spécifie, we think the delay in press- 
ing the motion for receivers should, of itself, require a déniai of the 
application. Furthermore, an examination of the testimony taken 
has failed to satisfy us that the motion should be granted, had this 
delay not oecurred. The mismanagement, charged in gênerai terms 
'against the respondents^ is iiot made out with the clearness necessary 
to justif y interférence. The application for receivers is therefore de- 
Qied. 
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EwELL, Adm'x, V. Chicago & N. W. Ry. Co. 
\Oireuit Cowrt, S. B. lowa, W. D. September Term, 1886.) 

1. STATtTTE OF LIMITATIONS— NeGIiIGENCB— ACTION FOU DAMAGES FOR CaUSING 

Death.— Code Iowa, § 2527. 

Section 2537 of thé lowa Code, giving a right of action for a wrongful injury 
causing death, and declaring that "such action shall be deemed a continuing 
one, and to bave aocrued to such représentative or successor at the same time 
as it did to the deceased if he had survived, " gives one and not two rights of 
action, — one to the deceased and the other to bis estate, — but one whicà ac- 
crues at the same time as it would hâve accrued had deceased survived. 

2. Same— Exceptions— Commencement of Action.— Code Iowa, § 2533. 

Under section 3532 of the lowa Code, providing thaf'placing the notice in 
the hands of the sherifE for immédiate service * * * shall, so far as the 
statute of limitations is Concerned, be aeemed the commencement of the ac- 
tion, " the delivery of the notice to the sherifE, and not the flling of the péti- 
tion, is the commencement of the action. 

At Law. Action for damages for negligently causing the death 
ofplaintiff's intestate. Demurrer to answer. 
Mr. Warren and Jacob Sims, for plaintiff. 
John N. Baldwin and N. M. Huhbard, for défendant. 

Shieas, J. In this action, plaintiff, as the administratrix of the 
estate of Charles A. Ewell, seeks to recover damages against the de- 
fendant Company on the grotind that Ewell's death was caused by 
the négligence of the company. From the record it appears that 
Ewell was injured on the fifteenth day of August, 1883, by a train 
on defendant's road at Missouri Valley, lowa; that he lived from one 
to three hours after reeeiving the injuries resulting in bis death j 
that plaintiff was appointed administratrix of his estate in the spring 
of 1885; that the pétition in this cause was filed in the district court 
of Harrison county, lowa, on the twenty-ninth day of May, 1885; 
that no original notice was issued or served in the case ; and that 
the défendant company entered its appearance in the action on the 
twenty-fifth day of August, 1885, at which time the company filed 
an answer, and also a pétition for the removal of the cause to this 
court. 

The demurrer présents the question of the statute of limitations, 
and in its détermination it is necessary to ascertain when the action 
was commenced, and when the cause of action accrued. 

Section 2599 of the Code enacts that actions in a court of record 
shall be commenced by serving the défendant with a notice signed 
by the plaintiff or his attorney. Section 2532 provides that the 
placing the notice in the hands of the sheriff for immédiate service 
or actual service upon défendant, by some third person, shall, so far 
as the statute of limitations is concerned, be deemed to be the com- 
mencement of the action. 

In Collins v. Bane, 34 lowa, 385, it appeared that the pétition was 
filed Jântiary 28, 1870, but the notice was not delivored to the sheriff 
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for service until June 17, 1870. On the nineteenth of April, 1870■^ 
an act of the législature took effeet, repealing section 2742 of the 
Eevision, which was part of the statate of limitations, but providing 
that the repeal sbould not affect the rights of parties in actions pend- 
îng at the time of the passage of tho act. The suprême court of 
lowa held tbat the repeal did affect the parties in that suit, because 
it was not the filing of the pétition, but the delivery of the notice for 
service to the sheriff, that was the commencement of the action. 

In the case at bar, therefore, the filing of the pétition was not the 
commencement of the suit, and the period of limitation cohtinued to 
rnn until the notice was issued for service, or the défendant, by 
a voluntary appearance to the action, obviated the necessity of serv- 
ice of the notice. It is admitted that no notice wàs ever issued or 
served, but that the défendant entered an appearance on the twenty- 
fifth day of August, 1885, and this, therefore, must be taken to be the 
d&te wheQ the statate ceased to run. 

By the provisions of section ,2529 of the Code of lowa, actions of 
this character are barred within two years "after their causes accrue." 
Hence the présent action cannot be maintained, unless the cause 
thereof accrued within two years prior to Àugust 25, 1885. 

On behalf of plaintiff itis argued that under the facts of this case, 
and the provisions of section 2526 of the Code, two causes of action 
against the défendant bave accrued, — one in favor of the party in- 
jured, and; one iù favor of bis estate. As it is admitted that Bwell 
was not inatantly killed, but lived from one to three hours after re- 
ceiving the injuries causing his death, it is olear that before hia 
death a cause of action had vested in him, and, under section 2525 
of the Code, the same passed to his administratrix upon his death. 
Kelloto V. Central lowa Ry. Go., 23 N. W. Eep. 740; S. G. 27 N. W. 
Eep. 466 ; Muldowney v. Central By. Ce, 36 lowa, 468. Whether. 
the subséquent death of the party injured constituted, under the stat- 
ute, a new cause of action in favor of the estate of the deceased, and 
for which an independent action might be brought, was discussed by 
the suprême court of lowa in Sherman v. Western Stage Ce, 34 lowa, 
515, but was not authoritatively decided. If it be held that, under 
such circumstances, a new or additional right of action is not cre- 
ated or conferred by the statute, then, in the case at bar, the 
right of action having accrued to the deceased during his life-time, 
the period of limitation began to run at the date of the- wrongf ul act 
which caused the injury to the deceased, to-wit, August 15, 1883. 
Having commenced to run during the life-time of the party, no sub- 
séquent disability will suspend it unless the statute expressly so pro- 
vides. Shermany. Western Stage Ce, 24:Iowa, 515; Hoganv.KaertZy 
94 U. S. 773; Harris v. McGovern, 99 U. S. 161; McDonald v. Ho- 
vey, 110 U. S. 619; S. C. 4 Sup. Ct. Eep. 142. None of the ex- 
ceptions in the statute of lowa are applicable to the case; and it fol- 
lows that the limitation of two years, having commenced to run ou 
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the fifteenth of August, 1883, became complète on the corresponding 
date ic 1885, and would bar this action, as the same was not brought 
until the twenty-fifth of August, 1885. 

If, however, the statuts is to be construed to croate, in favor of thci 
©Btate, a cause of action other and distinct from that accruing to the 
persoD injured, then the question to be determined is, when does the 
statute begin to run as against such an action ? The usual rule is 
that the statute begins torun -when the rightof action accrues; and, 
unless Otherwiae provided in the statute, the right of action is not 
deemed to bave accrued until there is a person authorized to prosecute 
the same. Wood, Lim. 8 ; Sherman v. Western Stage Oo., 24 lowa, 
515. If the statute remained unchanged, the ruling of the court in 
Sherman v. Stage Co. would be ^onclusive on the question, as it was 
thereiu held that if the cause of action accrued to the estate, and not 
to the deceased during her life-time, then the statute did not begin 
to run until an administrator had been appointed. That cause was 
decided under the provisions of the Eevision, and the question is 
whether the Code of 1873 bas changed the statute in this particular. 

Section 2525 of the Code déclares that ail causes of action sur- 
vive, and section 2526, that the right of civil remedy is not merged 
in a public offense, and that, when a wrongful act produces death, 
the damages shall be disposed of as personal property ; and the first 
sentence of section 2527, that "the actions contemplated in the two 
preeeding sections may be brought, or the court on motion may al- 
low the action to be continued, by or against the légal représentatives 
or successors in the interest of the deceased." So far, thèse sections 
substantially re-enact the provisions of sections 3467,4110, and 4111 
of the Eevision. Then foUows, as part of section 2527, the foUowing : 
"Such action shall be deemed a continuing one, and to bave accrued 
to such représentative or successor at the same time it did to the 
deceased if he had survived." No such provision existed in the Ee- 
vision of 1860. Its enactment as part of the Code of 1873 is évidence 
of an intent, on part of the législature, to either change the law, or 
render certain that which was left in doubt under the wording of the 
. statute previously in force. 

The discussion in Sherman v. Western Stage Co. showed that the 
judges then composing the suprême court of the state werenot agreed 
in the interprétation of the statute in this particular, although they 
had agreed in holding that in case of instantaneous death the statute 
as then in force did not begin to run until an administrator was ap- 
pointed. One of the points in dispute, and upon which no agreement 
was reached, was, in case the death resulting from the wrongful act 
was not instantaneous, whether two causes of action would arise, — 
one in favor of the party injured, and vesting during bis life-time, 
and one in favor of his estate. As the law was left by that décision, 
it followed that if a wrongful act produced instant death the statute 
did not begin to run until an administrator was appointed, which 



60 



PEDEHAL BEPOETEK. 



might be done at any time within five years, thus allowing an action 
to be maintained if brought within seven years after the death oc 
curred. 

In this condition of the law the législature enacts the clause above 
cited. The déclaration is that suoh action shall be deemed a con- 
tinuing one, and to hâve accrued to the représentative at the same 
time it did to the deceased if fae had survived. 

In argument, counsel for plaintiff urge that the use of the words 
"such action shall be deemed a continuing one" shows that the clause 
applies only to actions brought during the life-time of the deceased. 
Such a construction would deprive the amendatory clause of ail signifi- 
cance. Under other sections of the Eevision and of the Code, actions 
pending would not be ended by the death of a party, but couldbe contin- 
ued by the proper représentative, and would be deemed to be contin- 
uing actions. The provision in question must be held applicable to 
ail actions contemplated in section 2526, and, as applied to cases of 
the character of.the présent one, the several clauses of sections 2526 
and 2527 read as follows: "When a wrongfnl aet produces death, 
the damages shall be disposed of as personal property belonging to 
the estate of deceased; and an action to recover the same may be 
brought by the légal représentative of the deceased, and such action 
shall be deemed a continuing one, and to hâve accrued to such rep- 
résentative at the same time it did to the deceased if he survived." 

There is no doubt that, if the party injured had survived, the cause 
of action would hâve been deemed to hâve accrued tohim at the date 
of the wrongful act which forma the basis of the action against the 
wrong-doer. Under this construction of the statute as amended, it 
follows that the cause of action sued on must be deemed to hâve ac- 
crued on the fifteenth day of August, 1883 ; and, as two years had 
elapsed after that date before this action was brought, the limitation 
defeats the recovery. 



In re Geavbs. 

{District Court, K D. lowa, E. D. November 16, 1886.) 

Courts— UinTED Statbs District Court — Jurisdictioit— Arrest of Suitor ru 
One State to Answbr Cohtbmpt op Fédérai, Court in Another— Rbv 
St. U. s. § 1014. 

The judges of the district courts of the United States hâve no power or au- 
thority, under section 1014, Rev. St. U. S., or under any other law or statute, 
to cause the arrest of a citizen of the state and district in which the judge 
résides, and to order his removal to another state, in order that he may be 
there imprisoned until he obeys an order made in a civil case pending in the 
United States court in that state. 

Application for Order authorizing arrest, and removal into North- 
ern district of Illinois. 

Wm. J. Manning and W. J. Knight, for the application. 
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Henderson, Hurd dt Daniels, contra. 

Shikas, J. The question presented for détermination arises upon 
the foUowing facts: 

On the thirtieth day of March, 1882, a limited partnership was 
organized under the laws of the state of Illinois, in whioh William 
A. Boies, B. B. Fay, and L. W. Conkey, résidents of Chicago, were 
gênerai partners, and J. K. Graves, a résident of Dubuque, lowa, 
was spécial partner. The firm becoming insolvent, judgments were 
confessed in January, 1883, in favor of varions parties, aggregating, 
in ail, some $200,000; the same being entered in the fédéral and 
state courts of Illinois, and exécutions thereon were issued and levied 
on the, property of the firm, and, upon the sale thereof , the proceeds 
were paid to the plaintiffs in exécution. 

On the fifteenth day of March, 1883, one Chester G. Corbin, a cred- 
itor of the firm, filed a bill in equity in the nature of a ei-editors' bill, 
in the United States circuit court for the Northern district of Illinois, 
to which the members of the firm, and the several parties in whose 
favor judgments had been entered by confession, were made parties 
défendant. To this bill the spécial partner. Graves, entered his ap- 
pearance, and filed an answer ; and upon the hearing the court found 
and adjudged that the entering the confessions of judgment in favor 
of Graves and others was a fraud upon the creditors ; and that two 
certain creditors' bills, filed by the Commercial National Bank of 
Dubuque and Bay State Sugar Eefining Company, were filed in fraud 
of the rights of creditors; and that, by means of sueh proceedings, 
the said Graves had obtained control over, and had disposed of, for 
his own use and benefit, the sum of $100,796.71, which in fact was a 
trust sum in his hands, and which should hâve been paid to the cred- 
itors of said firm, — the said amount being reached by adding together 
the sums paid to said Graves, to the Commercial Bank, the Dubuque 
.County Bank, and the Importers' & Traders' National Bank; and 
there^pon it was ordered that said Graves pay to the elerk of said 
United States circuit court, in 30 days, the said amount above named, 
to bè applied in payment of the amounts due creditors, under the fur- 
ther decree of the court. The sum so ordered to be paid not being 
paid to the clerk, on the twenty-ninth of December, 1885, an ex- 
écution, in due form, was issued to the marshal of said Northern 
district of Illinois, against the property of said Graves, which was 
returned by the marshal unsatisfied ; and on the sixth day of May, 
1886, an alias exécution was issued to the marshal, who returned 
thereon that he had served the same by reading same to the said 
Graves, and demanding the surrender of sufficient property to satisfy 
said writ, and also the surrender of such property as he had or owned, 
not exempt from exécution, and that said Graves refused to pay said 
exécution, in whole or in part, or to surrender any property what- 
ever. 
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On the twenty-sixth of October, 1886, an order was entered in the 
cause requiring the défendant G-raves to personally appear before the 
«ourt on Saturday, October 30, 1886, and show cause why he should not 
be attached for contempt for failing and refusing to obey the order 
and decree of the court entered November 17, 1885; being the order 
for the payment into court of the sum of $100,796.71. A copy of 
ibis order was served upon Graves at his résidence, in Dubuque, 
lowa, by one W. J. Cantillon, a résident of lowa, on the twenty-sev- 
«nth of October, 1886. He did not appear in the court at Chicago, 
and on thô first of November, 1886, the following order was entered 
in said United States circuit court, at Chicago : 

""And it also appearing that said motion to appear and show cause on said 
last-named day was continued until Monday, November 1, 1886, when said 
Graves failed to appear in obédience to said order, notwifchstanding said order 
to sliow cause had been personally served on him, the said Julius K. Graves; 
and said motion now coming on for hearing, and the court being satisfled 
that the said Graves has deliberately and willfully violated thé decree entered 
herein on the seventeenth day of November, 1885, by failing and refusing to 
pay to the clerk of this court the sum therein ordered to be paid by him, or 
any part thereof, — it is therefore ordered, adjudged, and decreed that the said 
Julius K. Graves is guilty of contempt of the authority of this court by said 
willful failure and refusai as aforesaid, and that an attaehment do now issue, 
in due form, for the arrest forthwith of the said Julius K. Graves, directed to 
the ifiarshal for the Northern district of Illinois; and that, when arrested by 
said marslial, he be committed to the county jail of Cook county, in the state of 
Illinois, and that he be tbere held in custody until he comply with the orders 
■of this court, or until he is discharged by due process of law." 

On the third day of November, 1886, a writ, in the following form, 
was issued by the clerk of said United States circuit court: 

"To the Marshal of the Northern District of Illinois — Geeeting: We 
command you to attach Julius K. Graves forthwith, if he shall be found in 
your distrièt, for his contempt of the authority of said court; and, when ar- 
rested by you, said marshal, that you commit him, said Graves, to the county 
jail of Cook cbunty, in the state and Northern district of Illinois; and that the 
said Graves be held in said county jail of Cook county until he comply with 
the orders of said court in that behalf, or until he, said Graves, be discharged 
by due process of law, and hâve you then and there this writ. Witness," etc. 

A copy of the record in the cause of Corbîn v. Graves et al., con- 
taining the various orders above recited, with the original writ issued 
io the marshal of Illinois, is submitted, and an order is asked, directing 
ihe marshal of the Northern district of lowa to arrest the said Graves, 
and deliver him to the marshal of the Northern district of Illinois. 

In support of the application it is urged that section 725 of the 
Eevised Statutes enacts that "the said courts shall bave power to 
impose and administer ail necessary oaths, and to punish by fine or 
imprisonment, at the discrétion of the court, eontempts of their au- 
thority : provided, that sùch power to punish eontempts shall not be 
construed to extend to any cases except, * * * and the disobe» 
dience or résistance by any such officer, or by any party, juror, wit» 
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ness, ot other persoii, to any lawful writ, proeéss, order, rule/decreô, 
or C0Jnma^d of the said courts ;," and that under this section a pro- 
oeeditig in contempt is criminal in its nature, and aothorizes the 
arrest and remoyal of tiie party proceeded against under the provis- 
ions of section 1014 of the Eevised Statutes. 

It is settled that proceedings for contempt may be of a twofold nat- 
ure : (1) For the purpose of punishing the guilty party for his disre- 
$pect to the court or its order ; and (2) as a means of compelling obé- 
dience to Bome lawful order, requiripg the party to perform some act 
or duty reqnired of him, and \rhich he refuses to perform. In re 
Chiles, 22 Wall. 157. In. other words, there are civil contempts, which 
UBually consist in failing to do something which the party is ordered 
to do by the court for the benefit or advantage of another party inter- 
ested in the litigation pending in the court ; and criminal contempts, 
■which eml)race ail acts disreBpeetful to the court, or which obstruct 
the prderly administration of justice, including disobedience or résist- 
ance to the proeess of the court, interférence with property in custody 
of the court, misconduct of officers of the court, and the like. Ea- 
palje, Contempts, 25; Phillips y. Welch, 11 Nev. 187. In the latter 
case it was ruled "that, if the contempt consist in the refusai of a 
party to do something which he is ordered to do for the benefit or ad- 
vantage of the opposite party, the proeess is civil, and he stands com- 
mitted until he complies with the order. The order, in such case, is 
not punitive, but executive. If, on the other hand, the contempt con- 
sists in a threatened act, injurious to the other party, the proeess is 
criminal, and conviction is foUowed by a penalty of fine or imprison- 
ment, or both, which is purely punitive." 

Under the former practice in courts of equity, a decree which op- 
erated only in personam could be enf orced only by means of a proeess 
in contempt. Daniel], Ch. Pr. 1033. When issued for that purpose, it 
was a civil remedy, used solely for the benefit of the party in whose 
favor the decree had been made. It may well be that, in a given 
case, a party may subject himself to be proceeded against both civilly 
and criminally. Thus, if a défendant, having in his possession a 
spécifie sum ofmoney, or other property, is ordered to pay or deliver 
the same intotlie court for the benefit of the prevailing party, within 
a fixed time, and he willfully refuses to obey the order, it being within 
his power so to do, then the civil proeess of contempt may be resorted 
to as a means of compelling obédience to the decree; and in such 
case, as is said by the suprême court in Re Chiles, supra, "the party 
ref nsing to obey should be fined and imprisoned until he performa 
the act required of him, or shows that it is not in his power to do it." 
No fixed term of imprisonment is in such case pronouneed, because the 
objeet is to seoure obédience to the order or decree; and by yielding 
obédience, or by showing that it is not in his power to perform the 
requirements of the order, the party proceeded against will be entitled 
to be released. So, also, in the supposed case, the disobedience be> 
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ing wfllful, the offender may be proceeded against crimïnally ; in: 
■whicb case he is oharged with the offense, and, being put upon trial, 
he may be convioted, and be punished by fine or imprisonmeût, or 
both. In the latter case, the punishment is for an offense against 
the government. 

In such case, however, the panishment înflicted must be fixed and 
be made certain when the sentence is pronounced. It certainly can- 
not be true that, as a punishment for a criminal offense against the 
government, even if the offense be in the nature of contempt, that the 
court could sentence the convicted party to imprisonment during the 
pleasure of the court. The punishment tobe Inflicted is sàid to be 
at the discrétion of the court, but this discrétion must be exercised 
when the sentence is imposed, and is exercised by determining the 
amount of the fine, or the duration of the imprisonment. It there- 
fore becomes necessary to détermine, in the first instance, what the 
nature of the proceeding for contempt, instjtuted in the présent case, 
is, — whether it be civil or criminal in its objeot and purpose. 

An ex;amination of the record and papers submitted in support of 
the présent application clearly shows that the United States circuit 
court for the Northern district of Illinois, in ordering the arrest and 
imprisonment of the deifendant Graves, was and is seeking to enforce 
obédience on his part to the order found in the decree entered No- 
vember 17, 1885, directing and commanding him to pay into court 
the sum uamed in the decree. In the order directing the arrest it is 
recited that the contempt consists in the willful failure to pay to the 
clerk the sum named, and the order is that the party be arrested, 
and be confined in jail until he complies with the orders made. Ail 
the orders made and proceedings had, so far as the same hâve been 
made to appear at the présent hearing, were made and had in the 
equity cause of Chester C. Corbin v. Boies et al., and are proceedings 
and orders, civil in their nature, intended to secure and enforce 
obédience, on part of the défendant Graves, to the decree made in 
that cause for the benefit of the complainant and other creditors of 
the limited partnership. 

Upon the hearing, counsel for Mr. Graves cited authorities in sup- 
port of the proposition that, under the rules now governing the practice 
in equity, and especially under the eighth gênerai rule in equity, the 
circuit court in Illinois could not rightfnlly use the process of con- 
tempt and imprisonment as a means of enforcing payment of money ; 
the claim being that, although such process could be formerly used 
by courts of equity for that purpose, the right no longer existed. 
This question is not before me for décision. The circuit court in 
Illinois, having jurisdiction of the case and the parties thereto, has held 
and decided that it has the right to enforce obédience to its decree for 
the payment of the money by attaching the person of the party, and 
imprisoning him until he yields obédience, or shows légal excuse for 
failing so to do, and it certainly is not for me to hear or pass upon 
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the question whether this ruling so made is or is not correct. The 
question submitted to me is one not decided by the court in Illinois, 
and which did not, and could not, arise until this application was 
made in lowa ; and that is, whether there is vested in the district 
judges of the United States any power, right, or authority to cause 
the arrest of a citizen of the state and district in which the judge 
résides, and his removal to another state, in order that he may be 
there imprisoned until he obeys an order made in a civil case pend- 
ing in the United States court in that state. 

It is hardly necessary to say that to cause the arrest of a citizen of 
lowa in lowa, and his removal into another state an^ jurisdiction, la 
the exercise of a very high and unusual power, and, to justify its ex- 
ercise, the existence and the source of the power must be clearly 
shown. It «annot be left to a mère inference, nor be based upou 
the argument that its exercise may be highly convenient, and that, 
if not possessed and exercised, the courts in a sister state or district 
may not be able to do justice in a case therein pending. No matter 
how weighty may be the reasons in favor of the enactment of a stat- 
ute authorizing the arrest and removal of a party into another state, 
they are powerless to confer the right to so order upon any officer or 
court. The right must be shown to be confined by some positive en- 
actment; and, in the absence thereof, it would be a usurpation of 
power on part of any judge tomake such an order, and, if made, it 
would be wholly nugatory. 

In argument of counsel it is claimed that section 1014 of the Ee- 
vised Statutes confers the right to make the order asked for in the 
présent instance. ïhat section provides that, "for any crime or of- 
fense against the United States, the oiïender may, by any justice or 
judge of the United States, * * * of any state where he may be 
found, and agreeably to the usual mode of process against offenders 
in such state, and at the expense of the United States, be arrested, 
and imprisoned U)r bailed, as the case may be, for triaj before such 
court of the United States as by law bas cognizance of the offense. 
Copies of the process shall be returned, as speedily as may be, into 
the clerk's office of such court, together with the recognizances of the 
witnesses for their appearanoe to testify in the case ; and, where any 
offender or witness is committed in any district other than that where 
the offense is to be tried, it shall be the duty ot the judge of the dis- 
trict, where such offender or witness is imprisoned, seasonably to is- 
sue, and of the marshal to exécute, a warrant for his removal to the 
district where the trial is to be had." 

This section, by its very terms, is intended to cover cases wherein, 
a crime or offense having been committed against the United States, 
the party charged therewith is arrested, and brought before a judge 
or magistrate for a preliminary examination, for the purpose of hold- 
ing him in custody or under bail until the trial is had ; it being also 
provided that, if the offender is committed in a district other than 
v.29F.no.2— 5 
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that where the offense is to be tried, it shall bc the duty of the judge of 
the district where such offender is imprisoned to seasonably issue a 
warrant for his removal to the district wherein the trial is to be h ad. 
Thia section confers authority to order the removal for trial of a per- 
SOQ who, by the order of a compétent judge or magistrate, has been 
held to answer to some crime or offense laid to his charge, but it 
clearly contemplâtes and requires that the order for removal must be 
based upon a previous order of commitment. 

In practiee, it is usual, where a crime has been committed, and an 
indictment has been found, or proper information before a magistrate 
bas been made, for the offieer charged with the duty of making the 
arrest to apply to the judge of the district wherein the offender is 
found for an order for his arrest. In making such an order, the 
judge is acting as an examining magistrate, under the ârst clause of 
the section. If the évidence submitted satisfies the judge that the 
order of arrest should be granted, it is ordered; but it should require 
the offender, when arrested, to be brought before the judge, and on 
such hearing the party arrested may be heard to show any légal rea- 
son why be should not be further held in custody. If, upon such 
hearing, sufficient ground for holding the party for trial appears, the 
judge may, and usually does, at once order his removal for trial into 
the proper district ; but in ail such cases the order of removal must 
be based upon a previous order of imprisonment for trial. This has 
been the uniform rule in this district, having been settled by the 
rulings made by Justice Miller and Judge Love, as appears from 
their statements to be found in 1 Woolw. 422 ; and in which Justice 
Milles holds "that the act of congress in question was not intended 
to authorize imprisonment without such preliminary examination by 
the committing magistrate as should satisfy him that there was enough 
évidence of the prisoner's guilt to justify a référence of the case to 
the grand jury of the proper district," and "that no authority exists 
in any judge to order a removal of Mr. Bailey intp the district of 
Illinois until iie shall bave had a hearing, or been committed to prison, 
in lowa, by some proper offieer." 

The case of In re Ellerbe, 13 Fed. Eep. 530, which was a proceed- 
ing upon habeas corpus before Judge MoCkary, does not, when prop- 
erly read, purport to lay down any différent rule. That case holds 
that the courts of the United States bave the power to punish con- 
tempts against their authority; that afailure to obey thewrit of sub- 
pœna to appear as a witness, when properly served, is a conteÈopt, 
and constitutes an offense, criminal in its nature, for which the 
party may be proceeded against, and be tried and punished by the 
court whose writis disobeyed; and that, when a proceeding to pun- 
ish a party for a contempt is pending in one district of the United 
States, he may be arrested, under the provisions of section 1014, in 
any district where he may be found, and an order for removal may 
be made as therein pointed ont; but it clearly appears that Judge 
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MoCrart had în mind cases in which the removaî was sought in or- 
der that the ofïender might be put upon trial and be punished for the 
contempt alleged against him. Thus, he states, on page 532 of the 
opinion, that "it was, no doubt, the duty of the marshal of the East- 
ern district of Arkansas to apply to the judge of this district for an 
order for the arrest of the petitioner, and it was the duty of the dis- 
trict judge to enter into such an investigation as was necessary to 
enable him to détermine whether the petitioner should be sent ont of 
the district to answer the charge against him." As reported in the 
Fédéral Reporter, a mistake is made in using the word "his" instead 
of "this," ip the above extract; thus, at first glance, making it ap- 
pear that Jadge MoCbaby held that the marshal must apply for the 
order of arrest to the judge of the district wherein the proceeding was 
pending, instead of the district wherein the offender resided or was 
found. The context shows, however, that this must be a misprint, 
and, on référence to the report of the same case in 4 McCrary, 453, 
it will be seen that the correct reading is as I hâve quoted the same. 
From this extract, and from other statements found in the case, it is 
made clear, beyond doubt, that in that case it was made to appear 
that the application was for the arrest of the party, and for his re- 
movaî for trial to Arkansas. The proceeding, therefore, was crim- 
inal in its nature, involving an offense against the government of the 
United States, whose process had been disobeyed, and the object of 
the arrest in Missouri was to procure the removal of the offender to 
Arkansas for trial. This décision does not hold that a party may be 
arrested under the provisions of section 1014, and be removed from 
the State wherein he résides, into another district, in order that the 
courts of that district may be enabled to enforce obédience to a decree 
or order made in an equity case. AU that is held in that cause by 
Judge McCbabï is that a proceeding to punish for contempt is crim- 
inal in its nature, and that, when such a proceeding is instituted in 
one district, the offender may be arrested in another district, under 
the provisions of section 1014, and be removed for trial into the dis- 
trict where the offense was committed; and the décision does pot 
purportto change the rule laid down by Justice Miller, that no au- 
thority exists in any judge to order the removal of a person into an- 
other district, until he shall bave had a hearing, or been committed 
to prison in lowa by some proper officer. 

The case of Fanshawe v. Tracy, 4 Biss. 490, aiso cited in support 
of this application, in fact recognizes the distinction between civil and 
criminal contempts. It appeared that afûdavits had been filed in the 
court charging certain parties with a willful violation of a writ of in- 
junction previously issued in the cause. The main point discussed 
by his honor, Judge Drummond was whether it was the proper prac- 
tice to enter a rule to show cause why an attachment should not issue, 
or to issue the attachment in the ûrst instance. After discussing this 
question, the judge proceeds to say : 
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"Perhaps it may be proper for me to make a fewreraarks upon the gênerai 
scope and eflect of the proceedings for contempt, about which there seems to 
be some différence of opinion. As I understand it, a party against whom 
proceedings for contempt are instituted — a party who bas conducted himself 
in such a way as to justify the court in punishing him for contempt, or for 
the disobedience of its order — bas committed an offense against the United 
States. The court is the mère instrument or organ of the governraent in pun- 
ishing the person for the offense which he has committed. As I said during 
the argument, if he is imprisoned by order of the court, it is the act of the 
United States. The United States is the custodian of his person. If he Is 
fined by the court, the fine goes to the United States; and, although it may 
be a proceeding growing out of a civil action, it is distinct in its character in 
many of its essential partieulars." 

The whole reasoning of the judge shows that he had under consid- 
ération a proceeding to punish the offenders for their contempt, and 
the conclusions announced hâve référence solely and only to a pro- 
ceeding of this character. 

The warrant of arrest issued to the marshal of Illinois authorizes 
and commanda him to arrest the said Graves, if he be found in the 
Northern district of Illinois, and, by its terms, it ean be executed only 
in that district. To authorize an arrest of Mr. Graves in lowa, a 
warrant for that purpose must be issued by some proper judge or 
magistrate in lowa, having authority so to do, and only then when 
the necessary facts hâve been made to appear. If the application 
now made can be construed into an application for the committing 
order, under the provisions of section 1014 of the Eevised Statu tes, 
then the duty is imperatively placed upon the judge of ascertaining 
whether there is any proceeding pending in the Northern district of 
Illinois, the objeot of which is to cause the placing on trial of the'per- 
Bon naraed in the warrant for the offense of contempt, The record 
and papers submitted wholly fail to show that any such proceeding 
is pending in any court, or before any magistrate; and counsel sup-, 
porting the application do not claim that, if arrested and removed to 
Illinois, Mr. Graves will be put upon trial in order to ascertain whether 
he is gnilty of the offense of contempt. The warrant placed in the 
hands of the marshal shows that it is not a warrant of arrest for the 
purpose of a trial, but a warrant of arrest for the purpose of enforc- 
ing an order already made ; or, in other words, it is simply a man- 
date, issued by the circuit court of the Northern district of Illinois, 
for the arrest of the said Graves, if he can be found in that district, 
in order that the court may coerce him into obeying the order made 
for the payment of money in the civil case of Corbin v. Boies et al. 

It will not do to confuse a remedy of a civil nature, used merely as 
a means of compelling obédience to an order for the payment of money 
in a civil suit, with a proceeding in which it is charged that a crim- 
inal offense has been committed against the government of the United 
States, and in which the party may be arrested, and put upon his 
trial. There is, as has been already stated, no évidence submitted 
showing that a criminal proceeding is pending in the United States 
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court in Illinois against Mr. Graves, or that he is in fact chargea 
■with the criminal offense of contempt ; and therefore we are brought 
back to the question whethe'r there is any authority of law for a judge 
in lowa ordering a citizen of lowa to be arrested and removed into 
Illinois, in order that the courts of Illinois may then arrest him, and 
keep him in custody until he pays into the court a sum of money 
found and adjudged to be by him held in trust for some other persons. 

The record shows that before the warrant of arrest was issued two 
■writs of exécution had been placed for service in the hands of the 
marshal for the Northern district of Illinois. No one would claim 
for a moment that upon application of the marshal, and a showing 
that there was no property belonging to Graves, the défendant in 
the exécution, to be found in Illinois, but that there was personal 
property belonging to him in loway the judge of the district in which 
Buch property was found could order it to be seized, and be removed 
into Illinois, in order that the marshal of Illinois might then levy on 
the same in satisfaction of the writ of exécution. It would be a strange 
anomaly, if it were true, that the rights to property are so sacred that 
the judge of one state or district cannot order its removal into an- 
other state, to be therein levied upon, and yet the judge may order 
the owner of the property to be arrested, and his body to be removed 
into another state, in order that when so removed he may be im- 
prisoned until he pays the money sought to be made upon the exé- 
cution. ^ 

If the position taken in support of this application is correct, what 
is there to prevent, in every case wherein a non-resident is sued, 
and a decree for the payment of money is enterèd against him, — as, 
for instance, upon the foreclosure of a mortgage, — and he fails to 
pay the same within the terms of the decree, that he be attached for 
contempt, and be arrested, and, at the expense of the United States, 
be taken from his résidence, perhapa in California, to New York, to 
be there imprisoned, not until he is tried for a criminal contempt, 
but until he obeys the decree by paying the'amount adjudged against 
him? In effect, this would be using the power of the United States 
governmçnt, and the laws and machinery enaeted and provided for 
the punishment of crimes and offenses against the government, as a 
mère means of enforcing the collection of debts due private parties. 

What I find and hold, briefly restated, is that it is not made to ap- 
pear, but in fact is disclaimed, that there is pending in the United 
States circuit court for the Northern district of Illinois any proceed- 
ing of any kind, formai or summary, wherein it is charged that J. 
K. Graves bas been guilty of"a contempt, criminal in its nature, and 
in which proceeding it is proposed to examine into and détermine the 
question of his guilt, with a view to punishing him for such contempt, 
if he be guilty thereof ; that no afSdavit or other évidence bas been 
submitted tending or purporting to show that he h as been guilty of, or 
is charged with, an offense against the United States, and therefore 



70 FEDEEAIi EEPORTEE. 

no ground is laid for obtaiûing either an order of commîtment, or a 
warrant of reuioval uiider the provisions of section 1014 of the Ee- 
vised Statutes; that the record and papers submitted in support of 
the application made, show that the United States circuit court in 
Illinois has, in the equity suit of Corhin v. Boies et al., as a means 
of enforcing the performance on part of Graves of the order for the 
payment of a named sum of money into court, ordered his arrest and 
imprisonment until such order is obeyed ; and that this is a civil rem- 
edy, in aid of whio^h the judge of the Northern district of lowa has no 
authority to order the arrest and imprisonment of the party proceeded 
against, and no authority to order his removal into Illinois. The 
application is therefore refused. 



Haines v. MoLaughlin and others. 
{Oircuit Court, N. D. Oalifornia. October 23, 1886.) 

COSTS— WlTNBSS KOT SUEPCENAED— TbATELING FbES. 

Traveling fées of witnesses coming voluntarily upon the request of a party, 
without having been subpœnaed, frotn another district more than 100 miles 
from the place of trial, and beyond the reach of a subpœna, cannot be taxed 
as coats against the losing party; foUowing Spaulding v. Tucker, & Sawy. 50. 

M. A. Wheaton and John Garlen, for plaintiff. 
Hull McAllister and T. V. O'Brien, for défendant. 
Before Sawyeb, circuit judge, and Sabin, district judge. 

Sawybb, J. Since the case of Spaulding v. Tucker, 2 Sawy. 50, 
decided in August, 1871, after careful considération, and, as was 
supposed at the time, in accordance with the then existing authorities, 
the rule has been regarded as settled in this circuit that traveling fées 
of witnesses coming voluntarily upon the request of a party, without 
having been subpœnaed, from another district, more than 100 miles 
from the place of trial, and beyond the reach of a subpœna, could not 
be taxed as costs against the losing party. This principle was reeog- 
nized and adopted by Mr. Justice McLean in Dreskill v. Parish, 5 
McLean, 241 ; by Judge Leavitt in Woodruff v. Bamey, 2 Fish. Pat. 
Cas. 245; and by Mr. Justice Nelson and Judge Shipman in an 
anonymous case, (5 Blatchf. 134;) and the principle is the same acted 
upon by Mr. Justice Grieb in Parker v. Bigler, 1 Pish. Pat. Cas. 
289. In Spaulding v. Tucker, after considering the cases herein 
cited, it was said by the judge delivering the opinion : 

"I think, under the présent statute, to attend 'pursuant to lato,' is to at- 
tend under the obligatory requirements of the law. The party may request, 
but the law knows no request. It commands or is silent, and a party who 
attends 'pursuant to law,' attends pursuant, or in obédience to the commands 
of the law." 
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In a récent case, however, that distinguished jurist, Mr. Justice 
Geay, of the suprême court, with the concurrence of Mr. Circuit 
Judge CotiT, in the First circuit, overruled thèse décisions, in 17. S. v. 
Sanborn, 28 Fed. Eep. 299, and on the authority of this case we are 
asked to reeonsider the rule, as long established in this circuit. Did 
that case stand alone, I should not hesitate to yield my own impres- 
sions, -whatever they might be, to authority so eminent. But we 
hâve seen that it does not stand alone, and that in tbree, at least, of 
the other circuits, the ruling has been différent, having the sanction 
of three eminent justices of the suprême court. In U. S. v. Sanborn 
the court seems to attach some importance to the fact that the rule 
adopted, had long prevailed in that circuit, whatever the case might 
bave been in other circuits. But the case is governed by the same 
Btatute, which is applicable to ail the circuits. Whichever rule ia 
the proper one, should, therefore, be followed in ail the circuits, and 
it is highly important that the point should be authoritatively settled 
by a décision of the suprême court. With the utmost respect for 
those taking the other viôw, I shall, for the présent, adhère to the 
rule heretofore established in this circuit; and my associate, for the 
purposes of this case, will adopt the view of Mr. Justice Gray. If 
desired, a certificate of opposition of opinion will be made, and it is 
to be hoped that the case will be taken up for an anthoritative dé- 
cision. 

I will venture to make an additional observation in support of the 
rule, apparently adopted in the Second, Sixtb, and Ninth circuits. 
The true rule rests upon the proper construction of the statute. Sec- 
tion 823 says in plain, unequivocal terms: "The foUowing, and no 
other, compensation shall be taxed and allowed to * * * witnesses 
* * * in the several states and territories, except in cases other- 
wise expressly provided by law." The provision is expressly prohib- 
itory, — and "no other compensation" can be taxed and allowed, than 
such as is clearly "expressly provided." The only express provision 
of which I am aware, applicable to the case, is that found in section 
848, which reads : "For eaeh day's attendance in court • * * 
pursuant to law • * * one dollar and fifty cents, and five cents a 
mile for going from his place of résidence to the place of trial or hear- 
mg, and five cents a mile for returning." Do the words "pursuant 
to law" mean anything ? Do they add anything — any qualification 
or limitation — to the provision? And, if so, what? And, if not, 
why were they so carefuUy introduced into the statute ? It'is one of 
the best-settled canons of statutory construction, that some force 
must, if possible, be given to every phrase and word of a statute. 
Does not "pursuant to law" mean, "upon the requirement of, or in 
obédience to, the law?" "to attend under the obligatory requirements, 
or pursuant to the commands, of the law ?" Is this a strained or 
unnatural construction ? If this be not the meaning of the phrase, 
then what meaning can be attributed to it, that will in any possible 
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degree add to, qualify, or lirait the raeaning of the other Janguage 
used? Kejecting this construction, if some other rational, qualify- 
ing meaning, that the words will reasonably bear, cannot be sug- 
gested, then, it must be concedéd, I think, that the phrase "pursu- 
ant to law" does not mean anything; and it will thus be stricken 
from the statute by judicial construction, in violation of the canon 
of statutory construction cited. 

The law bas fixed the limit to which a subpœna can run, and it 
bas provided other and less expensive means for obtaining the tes- 
timony of witnesses residing beyond the jurisdiction of the court to 
send its subpœna. If parties can tax the traveling fées of witnesses 
who come, voluntarily, upon request, and not pursuant to the com- 
mands of the law, for a distance of 10 miles beyond the reach of a 
subpœna, they can do it for witnesses who come from any part of this 
wide world, and make the expenses of litigation intolerably burden- 
some to their opponent in case of final success, as in this case. 

It is said as a reason for allowing traveling fées to voluntai:y wit- 
nesses, that testimony is qften much more effective when delivered 
by the witness in person upon the stand, in the présence of the jury, 
than when taken by déposition. This may in some instances be so, 
but, when so, this mode of producing the testimony is for the spécial 
benefit of the party, who desires it in that particular form. If he 
thinks it more for his interest to adopt the mode more expensive than 
that provided by law, he ought, himself, to pay the extraordinary ex- 
pense over that of the ordinary mode provided for obtaining the tes- 
timony. If this is not so, then it is suggested that congress, and not 
the courts, should amend the law by striking out from the statute the 
words "pursuant to law;" thereby leaving the section without any 
qualification or limitation. 



Au, Adm'x, etc., v. New York, L. E. & W. E. Co. 

(Circuit Court, 2(71 D. Ohio. November 8, 1886.) 

NegI/IGencs— Railroad Cgmpanies— Dutt of Conductob. 

The highest duty of the conductor of a railroad train is to supervise îts 
management with ail reasonable skill, so that those whose lives are dépendent 
on his care shall be protected from any péril of collision with another train, 
and it'is gross négligence to omit that supervision to do other workabo ut the 
train. 

SamE— COJSTBIBXJTOET NEGLIGENCE OP FeLLOW SERVANT— CASB IN JuDGMENT. 

A train beingupon a steep grade, and closely followed by another, the con- 
ductor employed himself about cutting out one of the cars, .throwing the 
Bwitches to side-track it, etc., neglecting the duty of seeing that the cars de- 
tached were held in place; and, a brakeman being asleep, that portion of the 
train escaped down the grade, killing, by collision, another brakeman on the 
second train. Held, that the company was liable for the want of careful 
supervision by the conductor, and that the négligence of the sleeping brake- 
man was immaterial. 
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8. SaME— COKTBIBUTOKY NEGLIGENCE— IkJTJEBD BKAKEMAK OUT OÏ PlACE. 

The f act that tho deceased brakeman was known as the "middle brakeman, " 
and generally assigned to work on the middle of the train, does not fairly 
imply that he was guilty of contributory négligence in being f ound on another 
part of the train at the moment of the collision; particularly not when the 
circumstances show that he might properly hâve been there a few minutes 
bef ore the collision, while the engine was taking water at a tank. 

4. SaMB— DlBECTING A VeEDICT. 

Wherç one défense is that the deceased contributed to the loss of his life 
by his own négligence, if the facts proved be such that the court would not 
suBtain a verdict imputing négligence to him, ît is proper to withdraw that 
subject from the considération of the jury, by directing a verdict on that 
issue for the plaintifif. 

5. Same— Statutobt Damages fob Loss of Life. 

The statute does not give to the surviving dependents^ a solace for the suf - 
ferings of either themselves or the deceased, nor does it proceed upon any 
sentiment of indignation or punishment for the négligence, but allows com- 
pensation for pecuniary loss, and nothing else. 

6. Tbial Bvidence— Positive and Négative. . 

Positive testimony to the existence of a fact will prevail over the mère dé- 
niai of another witness, who has no peculiar knowledge of it, but it is always 
for the jury to détermine whether the déniai is as well founded as the asser- 
tion. 

Motion for New Trial. 

There was a verdict for the plaintiff for $4,000. The facta are 
stated sufficiently ip. the opinion of the court. The case was tried be- 
fore Wblkbe and Hammond, JJ., and the défendant moved for a new 
trial apon exceptions to the charge, and because the verdict was con- 
trary to the law and the évidence, etc. The foUowing is the charge 
of the court : 

Hammond, J., {charging jury.) The plaintifE sues for the négligent kill- 
ing of her intestate by the défendant. The négligence is denied. The bur- 
den of proof is on the plaintiff, and she must hâve satisfled you by ail the évi- 
dence in this case that the négligence averred in her pétition has been proved, 
or she cannot recover. 

It is conceded by the plaintiff that she cannot recover if you flnd from the 
proof that her husband was killed solely by the négligence of the brakeman. 
Miles Sweeney ; if for no other reason, because that négligence has not been 
charged in the pétition. If, therefore, you find that he only was to blâme, 
your verdict should be for the défendant. 

But if you find that the death was caused partly by the négligence of that 
brakeman, and partly by the négligence of the conductor, Dan Sweeney, or 
wholly by the latter, your verdict should be for the plaintiff; for the eompany 
cannot défend itself against the négligence of the conductor by showing that 
the brakeman was also négligent. The mère contributory négligence of a 
fellow-servant is no défense. The master or employer must be wholly with- 
out fault on his part, and if he, by his own négligence, causes the injury, the 
fact that some one else was likewise at fault cannot avail him, although that 
some one else bore the relation of fellow-servant to the injured party. Hère 
the conductor represented the employer, and it was the company's négligence, 
if he was négligent. 

It is therefore your duty to scrutinize with care the conduct of the con- 
ductor, say whether or not he failed to do anything that a reasonably pru- 
dent, careful, and skillful conductor would ordinarily hâve donc under the 
circumstances of the situation, and the doing of which would hâve prevented 
this accident; or whether he did anything that a reasonably prudent, care- 
ful, and skillful conductor should not hâve donc, which caused the accident. 
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Was lie cautious, prudent, careful, and skillfui in the discharge of Tiîs duty 
to tliose who were behind him on the approaching train? 

You are not to impute négligence to him mereîy because an accident hap- 
pened by which Christopher Au lost his life. Négligence must always be 
proved, and is never presumed. The fact that the accident did take place un- 
doubtedly shows that some one was négligent, and grossly so. But it does 
not necessaiily follow that the conductor was to blame, in whole or in part, 
and it is for you to look to the proof, and say whether any neglect of duty on 
his part caused the disaster. It may hâve been exclusively the fault of the 
brakeman, and was so if you find that the conductor did his whole duty in 
the promises; for either one or the other, or both, of them are to blame, as 
there is no proof to place it elsewhere. What, then, did his duty as a con- 
ductor require him to do in the clrcumstances by which he was surrounded? 
That is the question for you alone to answer. You do not answer it wholly 
by his opinion, or that of other witnesses, as to what was proper to be done. 
You do not answer it wholly by the practice or custom of this conductor, or 
other conductors, on this road, in the same situation. You do not answer it 
wholly by the rules and? régulations of thiscompany, if any there be, applying 
to it, whether they be those formally prescribed, or those permitted or imposed 
bythe modeof doing business in this company or on this road. Ail those are 
important and substantial facts, which you should consider in making up 
your verdict, and they go to the question of the duty of the conductor in this 
matter. But, after ail that inay be said in that direction, the fact remains 
that the law impoaed on this company, ànd on this conductor as its représent- 
ative, certaiD/duties in protecting the life of Christopher Au, and ail its other 
employés on the train foUowing that under his charge? It required him to 
do everything that a reasonable, prudent, careful, cautious, intelligent, and 
Skillfui conductor shoiild do while cutting out a car upon a steep grade, under 
the partiçular facts of this case, as you hâve them in proof , to prevent the 
train from running back into collision with that immediately foUowing it. 
His judgment in the partiçular situation; his practice or custom in like or 
simjlar situations; the practice or custom of other conductors in like or sim- 
ilar situations;, the rules and régulations, either formally prescribed, permit- 
ted, or imposed by any means whatever, çf doing the business of the road, — 
are ail alike required to conform to this rule of the law prescribing reason- 
able, careful, cautious, and, skillfui handling of this train, in ail its move- 
ments, by the conductor, as its responsible commander. 

As.gien of affairs, acquainted with business, familiar with the duties and 
responsibilities of humau action in ordinary situations, and compétent to dé- 
cide what was reasonable, what was prudent, what was cautious, what was 
intelligent, what was skillfui, and what he was required to do under the par- 
tiçular clrcumstances, our constitution and laws wisely impose on you, and 
you alone, the function of determining from the proof before yOu whether 
this rule of law that a conductor should act with reasonable care, skill, and 
prudence was complied with in this case; or, in other words, whether this 
conductor was négligent, or f aithful to his trust. 

I am not going over this proof with you, to make any suggestions about it 
one Way or the other. It lie? withih a very narrow compass, and there is no 
diflSculty about it. I sedulously avoid, when I can do so, speaking of the 
proof in détail, lest 1 should unwittingly mislead a jury, or unduly influence 
it, by giving roore or less importance to partiçular ciréumstanees. I submit 
it to you as it is in the light of the arguments that hâve been addressed to 
you, and call on you to say, impartially, without préjudice, without syrapa- 
thy for parties, and inteliigently, whether or not this conductor was at fault, 
or at ail négligent, under the rule laid down for your guidance. If he was, 
the company is liable. If he was not, it cannot be, however great the mis- 
fortune, or serions the injury, to 'the plaintiff. It is immaterial that the 
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brakeman waa négligent. The whole question js whetiier the conductor was 
négligent. I think I hâve said ail I need say to you om that subject. 

We will now conalder the alleged contributory négligence of the décèdent. 
As to that, I bave not the least hesitancy in saying that the court would not 
be satisfled with any verdict that imputed négligence to him in aliy sensé 
whatever, and on that issue you are directed to flnd for the plaintiff . The 
whole défense and argument in support of it is based upon an unreasonable 
inference or implication, based on the words "middle brakeman." Theproof 
shows that on some trains they hâve two brakemen, called "head brakeraen" 
and "rear brakemen," and on some a third, called "middle brakemen;" but 
there is not a word to show that there 'is any spécial significance in those 
désignations, except a gênerai location of the men on the train. We can see 
from the nature of the service, with two or three men to do the work of im- 
mense trains like thèse, and abundantly from the proof in this case, that, nec- 
essarily, notwîthstanding those désignations, and this gênerai location, they 
are not confined to any particular spot on the train, and that, necessarily, 
they must go wherever they may be ordered, or the exigencies of the service 
may require, and sometimes Wherever their pleasure or whim may call them. 
It is preposterous, under such a service, to say that it is négligence to be found 
in any particular place where a brakeman may be ever required to be. Par- 
ticularly so hère, where it is in proof that it was his duty to eut out at the next 
station, at no great distance away, the very car on which his dead body was 
found, and that the engineer had been already complaining of losttime; and 
where it is shown that he migfit go to the engine or caboose to warm himself, 
if he chose to do so. But I hold, without the least doubt on the subject, that 
on the proof in this case as to this particular brakeman, in this particular 
service, and on this particular train, there is no évidence to be submitted to 
you from which you could reasonably imply or infer that the décèdent was 
négligent in being at the place he was found killed, and that hethereby con- 
tributed to his death. That subject is therefore withdrawn from your con- 
sidération. 

Hhe only question in the case is whether the conductor was négligent or 
not. That bas been submitted to you, and it is a grave, and, to thèse par- 
ties, most important, question, that demauds at your hands your most intel- 
ligent judgraent. 

If you flnd for the plaintiff, the question will arise as to the measure of 
damages. At common law there was no cause of action for negligently kill- 
ing any one, and no damage arose to anybody interested in his life. Pre- 
cisely why this should be so bas never been satisfactorily explained, and 
modem législation bas changed the law. Now, under the Ohio statute, the 
widow or next of kin may recover damages for the loss sustained by them. 
But it is important to reraember that this is not a solace given for affliction 
and wounded feelings of affection; not at ail. It is a cold, unsympathetic, 
and unimpassioned matter of dollars and cents, — compensation for the iosa 
of the décèdent' s services as a bread and méat winner, so to speak. It Is for 
the pecuniary loss of this wife and son that yoU are to compensate them, 
and nothing else. The idea of punishment or of indignation for the wrong 
done, or of compensating them for their suffering, or for his suffering, in 
body or mind, does not enter into the calculation in the least. They are en- 
titled to recover, if you flnd thern entitled to a verdict, whatever will fairly 
and reasonably compensate them for the loss of h husband and father upon 
whom they depended for sustenance and support. In one sensé, we ail know 
that millions of dollars would not compensate either of them, particularly 
the loving Wife who loses her husband, but the law proceeds on no such sen- 
timeiit as that. It looks at the man as to his âge, his physical condition, his 
capacity as a man of business, his kind of business, his earning power, and 
ail that; and then at the dependents who sue, and their relation to him, and 
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their interest în hîs earnlngs, his future, and his life, as a source of revenue 
or pecuniary beneflts dérivai from him, — and seeks to measure the damages 
by that standard, and none other. It cannot, in the nature of the case, be 
a matter of précise calculation. The law bas no délicate scales to weigh the 
loss or damage. It dépends upon the fairness, the good sensé, the honesty, 
and the justice of the jury to flx it impartially, without préjudice, and intel- 
ligently, so that on the one hand there shall be no excessive adjustment, nor 
on the other any undervaluation, but only adéquate compensation, under ail 
the circumstances. 

ïake the case, gentlemen of the jury, and consider your verdict. 

Mr. Russell, (of counsel for défendant.) I except to the charge of the court, 
as given, relating to the question of contributory négligence, and withdraw- 
ing that issue from the considération of the jury, under the proof. 

TJie Court. Verywell. 

Mr. Russell. I ask the court to charge the jury in thèse words: "If you 
find from the évidence that Christopher Au was killed while breaking a rule 
of the Company, the plaintifC cannot recover, if you find that such breack of 
the rule was the proximate cause of his injury." 

The Court, I décline to give that. 

Exception. 

Mr. Russell. I ask the court to charge the jury as to one matter that I 
think was omitted, and that is as to the relative force of négative and posi- 
tive testimony on a disputed fact. 

The Court. I hâve instructed tbis jury befclte quite fuUy as to the rules of 
évidence that govern them in the détermination of ail questions of disputed 
évidence. 

There is a rule of law, gentlemen of the jury, that where there is a conflict 
of testimony, and one testifles positively to a thing within his peculiar knowl- 
edge or information, and the testimony of the other is a mère déniai of that 
which is not within his peculiar knowledge or information, the positive testi- 
mony will generally prevail over the négative testimony. But it is always 
a question for the jury to détermine whether the witness who testifles aljout 
a given fact, although it may be in déniai of it, had the opportunity of know- 
ing, seeing, and hearing as well as the other witness had. That is a plain 
rule of common sensé and ordinary judgmentof ail men in determining such 
matters, which is to guide you in this case. 

Take the case, and consider your verdict. 

Skiles é SkUes and M. R. Dickey, for plaintiff. 

Russell é Adams, (Wm. L. Rice with them,) for défendant. 

Hammond, J. I hâve read and reread the voluminous testimony 
in this case, taken so accurately by the stenographers, with a mind 
free from the exoiting influences of the trial, and the resuit is that I 
wm more than before satisfied with the verdict. Let us relate briefly 
the facts, precisely as the défendant company would bave us to find 
them, laying aside, of course, any mère theoretical inferences or con- 
clusions that n^ay be urged in its behalf, through a predetermination 
to force a conclusion that will permit it to escape ail liability, and 
leaving for separate treatment the défense of contributory négligence. 
So, favorably stated, the facts are that a freight train, ascending a 
heavy grade, which rises for the distance of a mile and one-half, was 
closely foUowed by another train of the same kind. The first train 
was manned with two brakemen and a conductor, and had prders, 
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known to ail, to eut out the fifth car, and leave it at the next station. 
As the train approached that station, atill on the up grade, the con- 
ductor and his rear brakeman from the caboose observed, as the others 
had done, that there was a signal requiring him to go to the telegraph 
office for orders. The conductor told the brakeman that he would 
go forward to eut out the car, and get the orders. He did go for- 
ward, leaving the brakeman at his proper place on the first platform 
of the caboose. The train was stopped, and the brake on the caboose 
applied to hold it, The conductor and his engineer then went to the 
telegraph operator, received their orders, and retumed to the train. 
The signal was given to loose the brakes, which was done, the train 
puUed up, and stopped until the conductor, who stood at the coup- 
ling, could "get the slaok," and release it. The five front cars were 
then pulled ahead, the conductor swinging behind the fifth until it 
had passed the switches, which he opened, and eut out that car, plac- 
ing it on the side track. He then readjusted the switches, and re- 
tnrned the train to the main track, to be recoupled to the cars that 
had been left. But thèse, 12 in number, while the cutting out was 
going on, had reeeded down the grade, and, gathering momentum, 
crushed into the rear train at the foot of the grade, more than a mile 
away. The plaintiff's intestate and a companion brakeman upon 
the rear train were killed. The rear brakeman on the front train 
forgot that a car was to be left at the station, and supposing, when 
he loosed the brakes at the signal from the engine, that his train had 
pulled out upon his trip, retired to the caboose, lay down, and went 
to sleep, 80 soundly that he was awakened only by the collision. 
The conductor gave no signal to the rear brakeman to put on the 
brakes to hold the 12 cars to be left upon the grade. He did not 
wait to see whether they would remain stationary until his return, 
but went forward with the engine and the other brakeman to do 
the work already described. Neither did the rear brakeman receive 
any signal from the engine, or elsewhere, to put on the brakes to hold 
the 12 cars. 

Surely, no more advantageous finding of the facts than this could 
be claimed by the company; and it contains, I believe, every essen- 
tial circumstance in its favor that is even possible to be interposed as 
a défense against négligence on the part of the conductor, the négli- 
gence of the brakeman being conceded ; and yet, if there were a spé- 
cial finding of thèse facts, I should nnhesitatingly direct a judgment 
for the plaintiff, on the ground of the grossest négligence on the 
part of the conductor, or else, behind him, upon the company itself, 
for 80 inadequately manning its train as to impose duties upon the 
conductor which, if not necessarlly, certainly had a tendency to dis- 
tract his attention from the higher duty that belonged to him, namely, 
the protection of the lives of those upon the other train from such a 
calamity as came upon them. The company owed no more impor- 
tant duty to its men upon the rear train than full protection against 
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sucfa tragîc résulta as were ocoasioûed in this case by the escape of 
the greater part of this train from its "commander," as he is shown 
to be in the case of Chicago, etc., B. Co. v. Ross, 112 U. S. 377; S. 
C. 5 Sup. et. Eop. 184. 

It is idle to undertake by conveniently adjusted distribution of 
duties, as between brafceman and conductor, to transfer that care of 
the train which was necessary to prevent this disaster, from the con-i 
ductor, who was the représentative of the company, to the brakeman, 
who was only a fellow-servant. The most important and primary 
duty of a conductor is to look to the safe-handling of his train, so that 
no mistake fatal to the lives of others dépendent on his care and skill 
shall take place. It takes ail precedence of the work of coupling and 
ancoupling cars, folio wing those eut out to open and close switches, 
etc. 

If, for the sake of economy, his company imposes thèse latter duties 
on him, it must answer if the more important be neglected, or trans- 
ferred' thereby to others who neglect it. In our view, it is the con- 
ductor's duty reasonably to supervise the brakeman and other train- 
hands in their work, and that if he negleets such supervision, that 
neglect is the proximate cause of whatever injury occurs, and not 
the carelessness of the brakeman. We do not say that he is respon- 
sible, or the company for him, for every dereliction of duty by those 
under him, for this may happen with ail bis care, and after the cJosest 
attention from him ; but we do say that, under the circumstances of 
this case, his duty was to know that those 12 cars were so blocked 
upon the heigbt of that grade thatthey would not descend it whilehe 
was gone away to do the work of switchman and coupler, in cutting 
out the car. He oould not, reasonably, leave the lives of those be- 
hind him at the péril of a collision, because the.rear brakeman al- 
ready knew that a car was to be set out, and knew that it would be 
his own duty to set a brake to hold those to be left unattaclied. He 
should hâve stood by the unattached cars until the brakeman had 
performed that duty, or, at least, he should hâve known that he was 
in bis place at that moment, and understood from his signais that it 
was the time to set the brakes. He should not hâve relied solely on 
the expectation that the brakeman would know when to replace the 
brakes at the proper moment, without a f urther signal'. Indeed, I do 
not see howthe brakeman, 12 cars baek, could know, without a signal 
from some one, just when the uncoup^ing required himto replace the 
brakes. The backward raotion of the cars might inform him, but pru- 
dence would require that he should bave information before and out- 
side of that, and it would be négligence to rely alone on such a move- 
ment, upoû a grade like that described by this proof; particularly 
when it was known that there was another train foUowing closely, 
and then about due at that spot; for the rear train had somewhat 
lost time, as its hands explain, by being too closely held with brakes 
on the grade just behind that on which this disaster took place. The 
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Situation and circumstances of the moment forbade any uncertainty 
about thoae 12 cars being held to their place, and held promptly. If 
the brakeman himself tells the truth, he had time while the work ef 
uncoupling was going on to get up from a recumbent position in the 
caboose, to answer the signal to loose the brakes which held the train 
at a stand-still, return to his resting place beside the stove, and fall 
Boundly asleep, before the backward movement began. The con- 
ductor relied, according to his story, upon the fact that he left thé 
brakeman on the platform, telling him what he was going to do abolit 
cutting out the car, and that he knew how to keepthe detached cars from 
going back, and at the proper moment would set the brakes. But he 
left him while the train was approaching the station, and the brake- 
man says he did not hear him say any thing about cutting out the car, 
and, although he knewthat at some time and distance back they had 
received orders to leave the car, he had forgotten that fact. 

Now, thèse circumstances show how careless it was on that grade 
to eut loose those cars, upon such a reliance as that, without any at« 
tention by the oonductor to the rear part of the train. The truth is, 
I bave.no doubt, he forgot ail about the danger to that train behind. 
The grade was not in his mind, which was absorbed in other purposes 
than that of looking to the security of those following him, by giving 
his careful attention to the 12 cars eut loose. Negligently, he gave 
too entirely his labor to the matter of cutting out the cars, and doing 
work that should bave been done by others, or left undone until he 
had given hiji intelligent supervision to the more important matter of 
preventing the loose cars going down the hilL A skillful conduçtor 
would bave had this danger in mind, and given his best attention to 
the more important duty devolved upon him. It is settled "that, 
if the occupation or employment be one requiring skiil, the failure to 
exert that needfui skill, either beeaiise it is not possessed, or from in- 
attention, is gros s négligence." New World v. King, 16 How. 469, 
475. 

This is the case against the company on the most favorable state- 
ment of the facts. But if the jury had found that there was a good 
deal of nepotism about this affair ; that the brother who was eon- 
ductor fraternally permitted the brother who was brakeman, over- 
worked, tired from loss of sleep, wet, and eold, to sleep beside the 
stove while he did the work of setting out the car, f orgetting the grade, 
and the danger to those behind, I should not complain at their ver- 
dict, notwithstanding the positive swearing of thèse inculpated broth- 
ers to the contrary. Not because of their humble station, nor of 
their being witnesses for the company employing them, or the like, 
should they be discredited, if at ail; but, as I said in a récent dé- 
cision, where the station and pretensions of the witnesses were of 
the highest, I bave long since ceased to believe a statement of fact 
simply because one intensely interested in its being true shall swear 
to it. We should bave as much confidence in human testimony, 
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sworn or unsworn, as one can hâve who believea in the common hon- 
esty of men ; but, as a trier of f acts, we should scrutinize the oaths 
of ail men who are interested to establish their property rights, or 
their eharacters, or to excuse themselves from blâme for the loss of 
haman life, and we should not, because the common-law doctrine of 
exclusion of such testimony has been abrogated, rush to the other 
extrême, and credulously accept every statement that is made by in- 
terested witnesses, upon the polemn sanction of an oath, in the trial 
of a cause. Thèse two brothers made a favorable impression on the 
court, as no doubt they did upon the jury; but, after ail, and analyz- 
ing their testimony in the closest way, the story that they tell is not 
corroborated by a single fact — I say nothing of opinions — established 
by other testimony than their own. It is not at ail an impossible 
story that they tell, but it is not as probable, in its relation to the 
well-established facts, as is the inference that the brakeman was 
asleep when the train reached Ashland, and was permitted by the 
conductor to sleep on, in a kindly effort to get along without him. 

How came the brother who was conductor to exclaim, "My God! 
my brother Miles is asleep in that caboose, and will be killed, " im- 
mediately upon recognizing the awful fact that the cars had gone 
down the grade ? How did he know that he was asleep, if he had 
not left him so ? We are asked to believe that this was a rational 
inference from the fact that the cars had gone, but this is not wholly 
satisfactory. The proof shows that everything was done in a hurry, 
and that the stopping, going in for orders, return to thp train, mov- 
ing up and cutting out, was ail done in a very few minutes ; and if 
the conductor left the brakeman at his brakes, and he was there to 
free them when the train pulied up to loosen the coupling, why did 
not that situation suggest to the conductor, when he learned the train 
had receded, the inference that the brake had broken, or that some 
other such accident had occurred ? Why did the notion of his being 
asleep in the caboose occur at ail? It might bave suggested that he 
had been hurt, or for some reason like that was not at his post, but 
the idea of being asleep in the caboose was not a necessary suggestion 
from the circumstances as they are now related. It was not the lan- 
guage of appréhension that he used, but the statement of a fact. 

Agâin, the brakeman relates most graphically that he dreamed of 
an explosion of a gun, and when he awoke, amid the wreok, the idea 
occurred to him that his brother was in the caboose with him, and that 
he heard his cries for help. He actually extricated himself, foUowed 
the call, hunted amid the débris, and, after some time, found the fire- 
man of the rear train, from whom the cries proceeded, and, yet think- 
ing it to be his brother, set to work to help him; and ail this time it 
never occurred to him that his brother had gone from the caboose to 
eut a car out, nor was there any suggestion to him of the actual facts 
as they must bave been known to him if he were awake at Ashland, 
as he now says he was, only a very few minutes before the cars 
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btarted back. It was a time of confusion of îdeas, no doubt, but ît 
is significant that there was in his mind, ail during this hunt for his 
brother, the notion that he was with him in the cahoose, and never 
any trace of a remembrance of the actual occurrences of which he 
now says he was an active participant at the station. If he went to 
sleep while his brother was in fact in the caboose, his actions, and 
the thoughts accompanying them, were natural eriough; but they 
were somewhat inconsistent with the facts as they existed in his 
mind, if he fell asleep at Ashland, after manipulating the brakes, as 
he says he did, at the very moment when his brother was away, and 
the rétrograde movement must hâve commenced. Indeed, he had 
scarcely time to descend from the platform into the caboose, lay 
down, and go to sleep, from the moment he tumed off the brakes un- 
til the cars started back, if the speed with which the train was jerked 
forward and back, "to get the slack," is correetly described by the 
vritnesses. 

There are other circumstances tending to support the inference 
that he was asleep some time before he confesses that he was, but it 
is not necessary to refer to them hère, as, in any view of the facts, 
the négligence of the conductor is established. One circumstance 
only is against this inference, if it can be said to be proved by the 
testimony. The head brakeman says he set no brake to hold the 
train on its arrivai at the station, and the engineer and others give 
the opinion that the train would not bave stood on that grade without 
a brake, and could not hâve been started "to get the slack" for un- 
coupling nnless the brake \holding it had been unloosed. This cor- 
roborates, if the opinion be well founded that the engine would not 
hâve held the train without a brake, the testimony of the brakeman 
that he was awake, and set the brake on the caboose, and subse- 
quently unloosed it, on the signal to do so. If that opinion be er- 
roneous, however, or the brake had been set by his brother, the con- 
ductor, before leavingthe train, as it might hâve been, if he wished 
to let him sleep, there is no other circumstance to corroborate them. 
I bave closely examined this proof, with ail charity of judgment, and 
it is my own belief that while perhaps it is not impossible, it is quite 
improbable, that this accident could hâve happened, as we know it 
did, if the brakeman had been on duty at the brakes, as he says he 
was, almost at the very moment when the cars commenced to go 
back; for he had scarcely time to re-enter, and f ail asleep in the ca- 
boose as soundly as he did sleep. But ail the peculiarities of the ac- 
cident are consistently harmonized with the inference that this brake- 
man was asleep ail the time, and that his brother, the conductor, 
permitted him to rest, while he undertook to get along without him. 

Having thus disposed of the question whether the fault was that of 

the conductor, for which the company is liable, or only that of the 

brakeman, for which plaintiff concèdes it would not be, we come to 

the other défense of contributory négligence. Were it not for the 

v.29F.no.2— 6 
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«vidently sincère opinions of very able counsel, the court would think 
that défense frivolous. The second train had three brakemen, — 
head, middle, and rear brakemen, — and they were assigned to por- 
tions of the train indicated by those désignations. The contention is 
tbat, as Au was killed on the car next tbe tender of the engine, he 
was negligently out of place, and that he would not hâve been killed 
if he had been in the "middle" of the train. Possibly this is so; 
and he would not, possibly, hâve been killed if, like the engineer, he 
had orouched behind the boiler-head, or, like the fireman, had risked 
a jump to the ground, notwithstanding the difficulties to which he 
called attention when he said, "We cannot jump hère." 

This kind of ex post facto knowledge whîch we now hâve, that in 
certain places on the train he would bave escaped, cannot aid us in 
determining a question like this. The real inquiry is, was he négli- 
gent in being in the partioular spot where death came to him ? The 
train had been at the water-tank, had moved but slightly, and was 
barely under way, when Au, the other brakeman who was killed, the 
engineer, and the fireman, who were ail in the cab of the engine, saw 
the red lights of the runaway train, whioh at first they did not corn- 
prehend. When the engineer realized the danger, he told them to 
save themselves, and ail attempted to jump; but, the engine being 
on a bridge across the creek or branch, only the fireman attempted 
that mode of escape. The engineer crouohed behind the boiler, and 
the two brakemen, evidently trying tb escape down the train, were 
eaught and killed at the place before stated. Now, the train-hands 
examined as witnesses, dominated no doubt by the belief that if the 
"middle" b,rakeman had been "about the middle" of the train he 
would not hâve been killed, and, pressed hard by counsel to support 
that capricions theory, gave it as their "expert" opinion that Au 
ought to hâve been "about the middle" of the train, because he was 
"middle brakeman." But it needs no "expert" to know, as we ail 
do, that in the very nature of the work to be done by brakemen, such 
a confinement of them to particular places on the train is only a oon- 
venience for this occasion, and altogether delusive. 

When counsel was asked how many feet and incbes from the ex- 
act middle of the train, either to the front or rear, he would draw the 
dead-lines beyond which it was contributory négligence to be found, 
and to tell us where the same fateful lines would come for the "head" 
and "rear" brakemen, and how it would be when there were only 
two, as on the first of thèse coUiding trains ; and how, where there 
were more than three, — ^there \ras and could be no satisfactory an- 
Bwer ; and yet, common hnmanity would require that thèse lines should 
be defined with great précision, if they are to be drawn at ail. How 
do we know that An was not ordered by his conductor to go where he 
was, for some purpose unknown, or that some sudden emergency did 
not make it his duty to go there ? We are asked to base an infer- 
çnce that he was out of place upon the bare fact that he was "mid- 
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<il&" brakeman, and was not at the "middle" of the train; for no wit- 
ness tesfâfies that the middle brakeman could not be required to -work 
elsewhere, .if comtnanded to do so, or that he is not frequently re- 
quired to work ail over the train; and there is proof that he would 
bave been required to do the work necessary to set out that very car 
on which he was killed when he should get to the next station, and 
that he knew that that car was not about the middle of the train. 
Moreover, not one of thèse witnesses but agrées, on cross-examina- 
tion, that he might properly go to the engine to warm when the train 
was stopped, as it was, at the tank. True, it bad resumed its mo- 
tion, but only barely so, when he was killed, and it may be he waa 
on his way "to the post of duty" — as counsel oalls it — when he was 
killed. The witnesses say that, generally , the middle brakeman would 
go to the oaboose to warm, but nothing forbade him to go to the en- 
gine, if he chose, as the head brakeman generally did. The caboose 
was a nioer place, and would be preferred, they say, but oircum- 
atances, or a whim, may hâve led him to the engine on this cold 
night. I did not submit such proof to the jury, beoause, on a motion 
for a new trial, I would not hâve sustained a verdict charging him 
with contributory négligence, and this was clearly right, upon au- 
thority. Eandall v. Baltimore é 0. R. R., 109 U. S. 478, 482; S. G. 
8 Sup. et. Kep. 322; Metropolitan R. R. Co. v. Jackson, 3 App. Cas. 
193; Marshall v, Hubbard, 117 U. S. 416; S. C. 6 Sup. Ct. Eep. 806; 
Anderson Co. v. Beal, 113 U. S. 227, 241; S. C. 5 Sup. Ct. Eep. 433. 

The case bears no resemblance to that of Railroad Co.v. Jones, 95 
TJ. S. 439. The duties of a brakeman may call him to be even upon 
the pilot, or he might be ordered there, as he might be anywhere 
upon the train. Therefore no contributory négligence should prop- 
erly be inferred against him upon the bare fact that he is found dead 
in any particular spot, a way from that part of the train where he 
generally works, in any division of labor between the brakemen on a 
train. 

New trial refused. 



Ex parte Bbooes. 

{Oireuit Ocwrt, 2). Massachusetts. November 20, 1886.) 

JAn. AND Jatlek— Chaelestown Pbison, MAssAcmjSETTB— Impbtsonmbnt dp 
PBnsoNS Sentencbd bt Unitbd States CoUETa— St. Mabs. 1884, Ch. 255, § 
î—Rbv. St. u. 8. §§ 5541, 5542. 

The State prison at Concord having been in express terms designated by 
statute as a prison in which oflenders sentenced by tlie United States courts, 
for terms of more than a year, might be imprisoned, and the removal of the 
prison from Concord to dharlestown having taken i)Iace under St. Mass. 1884, 
c. 255, section? of that act, making the laws relating to the Concord state 
prison applicable to the Charlestown prison, authorizes the judges of the 
United States courts to sentence oSenders to imprisonment in the Charlestown 
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prison as a prison allowed in terms of Eev. St. TJ. S. §§ 5541, 5S43, by the state 
législature for use for the confinement of persons sentenced for periods of 
over one year. 

Application for Writ of Habeas Corpus. 

D. Frank Kimhall, for petltioner. 

George M. Stearns and Oiven A. Galvin, for the United States. 

Before Colt and Nelson, JJ. 

Nelson, J. The petitioner, Wentworth A. Brooks, sets forth in 
his application that at the last March term of the district court for 
this district he pleaded guilty to an indictment charging him with the 
embezzlement of letters from the post-oflSee in Boston, in which he-was 
at the time a elerk ; that thereupon he was sentenced by the court to 
be imprisoned at hard labor, in the state prison at Charlestown, a 
part of Boston, in this district, for the term of three years; that under 
this sentence he was taken to that prison, where he has since been 
confined; that the court had no authority to impose the sentence, and 
that his imprisonment under it is illégal; and he prays that a writ of 
habeas corpus may issue to the end that he may be discharged from 
his imprisonment. 

By Eev. St. U. S. §§ 5541, 6542, in every case where any person con- 
vieted of any offense against the United States is sentenced to impris- 
onment for a period longer than one year, or to imprisonment and 
confinement at hard labor, the court, by which the sentence is passed, 
may order the same to be executed in any state jail or penitentiary 
within the district or stàte where such court is held, the use of which 
jail or penitentiary is allowed by the législature of the state for that 
purpose. The only ground on which the sentence is claimed to be 
illégal is that the législature of Massachusetts has never allowed the 
use of the state prison at Boston for the imprisonment and confine- 
ment of convicts sentenced by the courts of the United States, and 
therefore the court had no authority to direct the sentence to be exe- 
cuted in that prison. Eeference to the législation of the state in re- 
spect to the two prisons will show very clearly that this proposition 
cannot be sustained. 

In May, 1878, the state prison, which had previously been at 
Charlestown, was removed and establisbed at Concord, by the proc- 
lamation of the governor, under authority conferred on him by the 
statutes of the state. There can be no doubt whàtever that while the 
prison was at Concord it was the state penitentiary, and could be 
used for the confinement of convicts sentenced by the United States 
courts, for, by Pub. St. 1882, c. 221, § 1, it was expressly enacted 
that "the state prison in Concord, in the county of Middlesex, shall 
be the gênerai penitentiary and prison of the commonwealth for the 
reformation as well as punishment of offenders ; in which shall be 
securely confined, employed in hard labor, and governed in the 
manner hereinafter directed, ail offenders convicted before any court 
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of thÏB state, or of the United States held within the district of 
Massachusetts, and sentenced according to law to the punishment of 
Bolitary imprisonment and confinement therein at hard labor." Thia 
act gave, in direct terms, the use of the Concord prison for the con- 
finement of United States convicts. In 1884 the législature passed 
an act for the removal of the state prison from Concord, and re-es- 
tablishing it in the old prison buildings at Charlestown, then be- 
comé a part of Boston by annexation, and for converting the prison 
at Concord into a reformatory institution for maie prisoners. St. 
1884, c. 255. Under this act the state prison was re-established at 
Charlestown, in Boston, by the proclamation of the govemor, in De- 
cember, 1884. This act did not déclare, in express words, that the 
prison at Charlestown might be used for the confinement of convicts 
sentenced by the courts of the United States; but it contained this 
section : 

"Sec. 7. From and after the establishment of the state prison at Boston, 
as aforesaid, ail lawa relating to the state prison at Concord, and to prisoners 
conflned therein, shall be in full force and elïect in relation to the state 
prison at Boston, and to prisoners conflned therein." 

It is argued in behalf of the prisoner that this section did not ex- 
tend to the prison at Boston the law which permitted the confine- 
ment of United States convicts in the prison at Concord, but only 
such laws as related to the management of the prison, and the dis- 
cipline and employment pf prisoners conflned in it. But no reason 
that is even plausible is suggested for any such limited construction 
of this section. The words, "ail laws relating to the state prison at 
Concord, and to prisoners conflned therein," are certainly broad 
enough to include the provision in relation to United States convicts. 
It is impossible to infer from this language that the législature in- 
tended by it to prohibit the use for this purpose of the principal pen- 
itentiary of the state. This view is made still clearer, if possible, by 
section 23, which allows the use for the same purpose of the new 
reformatory established by the act. The manifest intent of the légis- 
lature was to hâve the new prison take the place of the old one in ail 
respects, including the class of prisoners to be conflned there ; and 
to effeot this purpose, instead of re-enacting in détail ail the laws re- 
lating to the old prison, it made them ail, by one sweeping clause, 
applicable to the new one. This must be held to include the provision 
as to United States convicts. 

If, however, the petitioner's contention could be supported, it would 
by no means follow that his imprisonment would be illégal, so long 
as the state permits him to be detained in its penitentiary under the 
sentence. Ex parte Karstendick, 93 U. S. 396; Ex parte Geary, 2 
Biss. 485. See, also, In re Hartwell, 1 Low. 536; In re Wilson, 18 
Fed. Eep. 33 ; In re Depuy, 10 Int. Eev. Eec. 34. But I prefer to 
rest my décision on the construction I hâve given to section 7, that 
by it the consent of the législature bas been expressly given to the 
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use of the penitentiary as a place of confinement for United Statea 
convicts. 

My own opinion is that the petitioner's application should be denied. 

GoLT, S,, concurs. Pétition denied. 



United States v. Thompson and another. 
(Circuit Court, D. Oregon, November 22, 1886.) 

1. CONSPIRACT— CONSPIBACT TO Dbfkaud— Rky. 8t. U. 8. § 5440. 

The crime deâned in section 5440, Rev. St. U. S., includes everyconcelvaMe 
case of conspiracy to defraud the United States by deprivingor divesting it of 
any property, money, or thing otherwise than as the law requires or allows. 

3. Samb— CoNSPiRACT TO Dbfkaud thb United Statbs op a Pobtiojî of thb 

Public Land. 

A conspiracy by two persons to enter a certain tract of land in the name of 
one of them, under the timber culture act, with the money of the other, for 
the purpose of selling and disposing of the location, for the beneflt of the 

Ï)arty furnishing the money, to any one who might désire to enter the same, 
s not a conspiracy to defraud the United States of its title to or dominion 
over said lanq; but it may be a conspiracy to defraud the United States of tho 
possession thereof for an indeflhite period. 
8. Samb— Act DONB in Puksuanck op Conspibact— Rev. St. U. 8. § 5440. 

It is an ingrédient of the crime deâned by section 5440, ReT. St. U. S., that 
some act must be done by one of the parties to the conspiracy in further- 
ance thereof; but such act need not be in itself a crime or of a crimlnal nature. 

4. Same— Indictment — Affidatit Prbscbibed by Latv. 

Where the words of the affldavlt required to be taken by an applicant for 
public land are set forth in the statute under which the application is made, 
it is sufflcient, in an indictment, to refer to or describe it as the affldavit re- 
quired of such applicant by law. 
(Syllahua hy ihe Court.) 

Indictment for Conspiracy to Defrand the United States. 
LewiB L. McArthvr, for the United States. 
Julius C. Moreland, for défendant. 

Deadt, J. The défendants are aecused by the grand jury of the 
district of committing the crime of conspiring to defraud the United 
States as defined by section 5é40 of the Bevised Statutes, which 
reads as follows : 

"If two or more persons conspire either to commit any offense against the 
United States, or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 
conspiracy, ail the parties to such conspiracy shall be liable to a penalty of not 
less than $1,000, and not more than $10,000, and to imprisonment not more 
than two years." i 

The indictment contains two eonïits. In the first one it is alleged 
that on August 25, 1886, within the jurisdiction of this court, the de- 
fendants, W. F. Thompson and Thomas Eyan, did conspire to de- 
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fraud the United States of "its titl^ to and dominion over" the S. W. 
J of seetion 10, in township 1 N., range 20 B. of the Wallamet me- 
ridian, situate in The Dalles land-district, and being a portion of 
the public domain. 

The second coant contains the same allégations as the ûrst one 
çoncerning the conspiracy to defraud the United States of "its title 
to and dominion over" this quarter section of the public land, by the 
foUowing means : The défendants agreed (1) that Byan should make 
a timber .culture application in his own name for said land, and make 
the affidavit required by law, and, before making such application or 
affîdavit, he would make and deliver to Thompson a power of attor- 
ney, authorizing and empowering him to exécute a relinquishment in 
Byan's name of ail right acquired by him under such application; 
(2) that Eyan would deliver to Thompson the receipts for fées and 
compensation paid on the application, while the latter would give the 
former the money with which to pay the same, and $1.50 for making 
the application; (3) that afterwards, on August 26, 1886, in pursn- 
ance of said conspiracy, Byan did deliver to Thompson such power of 
attorney, and the latter gave the former $14 wherewith toi pay said 
fées and compensation ; (4) that thereupou Byan made such appli- 
cation for the tract of land aforesaid, and the afl&davit required by 
law, and paid such fées and compensation, the receipt for which he 
delivered tp Thompson, who then, in considération of the promises, 
gave him $1.60. The défendant Thompson demurs to the indict- 
ment for that it does not state facts sufficient to constitute a cause 
of action. 

This section, 5440» is compiled from section 30 of the act of March 
2, 1867, (14 St. 484,) entitled "An act to amend existing laws relat- 
ing to internai revenue, and for other purposes." In the compilation 
the phrase, "in auy manner wbatever," is changed so as to read, "in 
any manner or for any purpose." The manifest purpose of the act 
was to prevent and punish frauds on the revenue. But that is no rea- 
son why the universality of its language should be so restrained in its 
opération^ It must therefore be construed to include every conceiv- 
able case of conspiracy to defraud the United States; that is, to de- 
prive or divest it of any property. money, or thing otherwise than as 
the law requires or allows. "To defraud" the government of any por- 
tion of the public lands necessarily implies that the government ia 
thereby deprived of its title or ownership of the same. 

An entry under the timber-culture act of June 14, 1878, {20 St. 
113,) consists of the application, and affidavit to the qualification of 
the applicant, and the déclaration that the filing and entry is made 
exclusively for the benefit of the affîant, and not for the purpose of 
Bpeoulajiion; the payment of the fées and compensation to the re- 
ceiverj and the cultivation of the land in timber for eight years, so 
that at the end of that period there shall be growing thereon at least 
675 "living and thrifty trees to each acre;" and, on proof of thèse 
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facts hj two crédible witnesses," a patent will issue to the claimant 
for the same. If, at any time after the application is made, the claim- 
ant f ails to oomply with the requirements of the act, the land becomes 
thereby subject to entry under the homestead law, or by some other 
person under the timber-culture act; ■ and provision is made for notice 
of such entry to the original claimant, and a contest if he desires it. 

It is understood from the argument of counsel that the conspiracy 
with which the défendants are charged may be worked out as follows : 
Thompson, who is supposed to be a person of some means and en- 
terprise, desires to speeulate in désirable locations for settlement on 
the public lands by getting control of them in advance of the gênerai 
occupation of the vicinity. To this end he gets Eyan to make an 
application under the timber-culture act, and furnishes him with the 
means to do so, and also pays him something for his trouble, as well 
as the wear and tear of conscience. Ât the same time Eyan gives 
Thompson a power of attorney authorizing him at any time to exé- 
cute a relinquishment of ail his right under such application. Un- 
der this arrangement, Eyan, or his employer, make a show of com- 
plying with the act for six months or a year or even more, when a 
customer is found who is willing to pay Thompson something hand- 
some, under the cîrcumstances, for the privilège of taking the land 
under the homestead or timber-culture act, which is accomplished by 
Thompson's executing a relinquishment of Eyan's right in the latter's 
name. 

Barring the perjury, and subornation of perjury, which appears to 
be involved in this transaction, the same thing, in effect, was done 
under the donation act in the early days of Oregon. Then the tran- 
sient squatter, keeping ahead of the home-seeking settler, often camped 
on the choice locations in eaoh valley or vicinity, and occupied them 
with his cabin and stock until the latter came along and bought him 
off, — induced him to abandon his possession, — and thus enable the 
purchaser to become a settler on the land under the donation law. 

There is no doubt, on the case made in the indictment, that Eyan 
is guilty of perjury, and Thompson of subornation of perjury. But 
they did not conspire or intend to deprive or divest the United States 
Of its title to the land in question, or of its ownership thereof . Their 
real purpose was touse and abuse the privilège given by the timber- 
culture act so as to get possession of the land in an apparently law- 
ful manner, and thereby obtain money from any one who was willing 
to pay Thompson a sufiBcient premium for the opportunity of acquiring 
the land from the United States for himself. 8 o long as Eyan com- 
piles with the law^ — plows the land and plants it in timber — the 
public hâve the benefit of fais labor and expenditure; and, when he 
çeases to do so, the land is subject to entry by any other qualified 
person. But until it bas been earned by cultivation in timber, as the 
act provides, for eight years, the title and ownership remain in the 
United States. 
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At most, the purpose of the défendants was to deprive the United 
States of the possession of this land for an indefinite time, or until a 
purchaser of the location was found. But the charge in the indict- 
ment is that the défendants conspired to defraud the United States of 
its titlejto the land, or the "dominion" over it, ■which is the same 
thing; and, althoughEyan had taken the land in good faith for his 
own exclusive use and benefit, he might, at any time before the expi- 
ration of the eigbt years and the making of his final proof, hâve 
abandoned it generally, or in favor of some partieular person for a 
valuable considération, without violating any law. I do not wish to 
paliate the aots of the défendants, or apologize for their conduct ; but 
they are not, in my judgment, guilty of the crime charged in the in- 
dictment. 

The oath of the applicant was thought by congress sufficient to pré- 
vent one man being used by anotherto appropriate the possession of 
the public land for any purpose, either temporary or permanent. If 
it is found insuffîcient for that purpose, congress must be appealed 
to for further législation in the promises. The remedy already pro- 
vided for this case is a prosecution for perjury and subornation of 
perjury ; and the proof that would support the indictment in this case 
would support it in the other. 

Otber points were made on the argument, but it is unnecessary to 
consider them. I may add, however, that the doing of some act in 
pursuance of the conspiraey is an ingrédient of the crime defined by 
section 54é0 of the Eevised Statutes, and that fact must be duly al- 
leged. The first count does not contain any such allégation. But 
Buch act need not be in itself criminal, or amount to a crime, as con- 
tended by counsel for the demurrer. And where, as in this case, the 
statute prescribes the oath which the applicant must take, it is suffi- 
cient to aver in the indictment that the party took the oath required 
in such cases by law. The very words of the affidavit being pre- 
Bcribed by law, the court will take notice of them, and bo must the 
défendants. 

The demurrer to the indictment is sustained ; but, as it appears, 
on the faots stated therein, that the défendant Thompson bas com- 
mitted the crime of subornation of perjury, he will be held over to 
«wait the action of the next grand jury in that respect. 



United States «. Thompson and another. 
{Circuit Court, J). Oregon. November 32, 1886.) 
Indîdtment for Conspiraey to Defraud the United States. 

Dbadt, J. This case is similar to the foregoing one in ail respects, except that 
the land in questioQ is the S. W. i of section 33, in township 1 N., range 20 E. of 
the same meridian. The défendant Thompson demurred to the indictment, and 
the same was argued and submitted with the demurrer in the foregoing case. 

The demurrer is sustained, and the défendant held to answer as above. 
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BiDDLE and anothier v. Hartranft, CoUector.* 

{Gvreuit Oov/rt, E, H. Pennsyhanîa. 1886.) 

CusTOMS DuTiBs — ^Non-Bnumbbated AnTioiiK— Act op Congrbss of Makch 8, 
1883. 

The jury f ound that bichromate of soda, a non-enumerated article under the 
act of March 3, 1883, bears a similitude, in the use to which it maj^be applied, 
to bichromate of potash, an enumerated article in said act. Held, that bi- 
chromate of Boda was subject to the same rate of duty that that act imposes 
upon bichromate of potash. 

This was an action brought by the plaintiflfs to recover money al- 
lèged to hâve been illegally exacted as customs duties upon a quan- 
tity of bichromate of soda, imported into the port of Philadelphia by 
the plaintiffs. Bichromate of soda is a non-enumerated article under 
the act of congress of March 3, 1883. It was classified as being sub- 
ject to the same rate of duty as bichromate of potash, and that duty 
was exacted accordingly. PlaintiSs contended that bichromate of 
Soda should bave been classified as a chemical sait, under Schedule 
A of section 2502 of said act. The case was tried October 6, 1885, 
before MoKennan and Butler, JJ., and a jury, when the jury found, 
in a spécial verdict, inter alla, as follows : "That bichromate of soda 
is a non-enumerated article under the act of March S, 1883, which 
bears a similitude in the use to which it may be applied to bichromate 
of potash, an article enumerated in said act." 

Edward F. Hoffman, for plaintififs. 

John K. Valeritine, U. S. Dist. Atty., for the défendant, cited Arthur 
V. Foz, 108 D. S. 125; S. C. 2 Sup. Ct. Eep. 371; Stuart v. Maxwell, 
16How. 162. 

MoKenhan, J. The jury in thîs case hâve found that bichromate 
of soda is a non-enumerated article in the act of congress, and that 
it bears a similitude to bichromate of potash. It is évident, from a 
reading of the act, that it was not necessary for the jury to find the 
ârst fact. 

It bas been argued by the counsel for the plaintiffs that bichromate 
of soda is an enumerated article, when considered in the light of what 
he calls the residuary clause of the act of congress; but this view is 
entirely erroneous, for the reason that this residuary clause refers to 
previous portions of the same act, and to other acts of congress which 
oontain an enumeratiou of articles^ and impose spécifie duties upon 
them. 

The only question to be decided in the case is, does the similitude 
clause of the act contain a provision imposing a tax upon bichromate 
of soda? In the opinion of the court, the décision of the suprême 
court in the cases cited in the argument settles this question beyond 

•Keported by 0. Berkeley Taylor, Esq., of the Philadelphia bar. 
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controversys and renders it liable to the same duty which is imposed 
«pon the article that it resembles, thus oonstiluting a provision in 
law for its taxation. The act of congress, therefore, applies in this 
case, and makes bichromate of soda subject to the same rate of duty 
as bichromate of potash. That was the, duty exacted in this case, 
and the court must therefore direct judgment to be entered in favor 
of the défendant. 

BuTLEK, J, When the case was called for trial I viras very much 
impressed with the référence made by the counsel for the plaintifs 
to the provision of the act of congress upon which he based his argu- 
ment, viz., a provision Bubjecting ail salts to a spécifie duty. When, 
however, that provision is clearly examined, it will be observed that 
it refers only to articles enumerated not before provided for. What 
vras before provided for? First, bichromate of potash is provided for 
at three cents per pound. Therefore it appears that bichromate of 
soda, although not enumerated, is specifically provided for when pro- 
vision is made in the act of congress for bichromate of potash, and 
when it is ascertained that bichromate of soda is in the similitude of 
bichromate pf potash. 

The sections of the act relied upon by the counsel for the plaintiffs, 
although argued with ability, are inapplicable to this case, because 
they are applicable only to such articles as are not before provided 
for in the act of congress. 



Estes and others t;. Lesub and othera.* 

{Oweuit Court, 8. B. New York. November 20, 1886. 

Tbadb-Mabks— Infringbment— " Chattbr-Book"— "Chatteb-Box. " 

The name"Chatter-book,"prmted upontbe coverol the défendants' books 
of the juvénile character of the gênerai appearance of the complainants' 
bocks, being in the opinion of the court an imitation of the name "Chatter- 
box, " which, by association, when used upon books of a juvénile character, 
points "distinctly to the origin or ownership" of the books to which it is ap- 
plied, an injuuction pendente Ute is granted against its use. 

Motion for Preliminary Injunotion. 
G^ G. Frelinghuysen, for complainants. 
Fullerton <é Rushmore, for défendants. 

Shipman, J. ' The name "Ohatter-book," as printed upon the cover 
of the défendants' books, is, in my opinion, an imitation of the name 
"Chatter-box," which, by association, when used upon books of a ju- 
vénile character, points "distinctively to the origin or ownership" of 

»8ee Bstes v. Leslie, 27 Fed, Kep. 22. 
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the books to which it is applied ; and the use by the défendants of the 
name "Chatter-book" upon the books which are represented bj the 
exhibits in the case, the same being books of a juvénile character, of 
the gênerai appearance, style, and manner of cover of complainants' 
books, should be enjoined pendente lite. 



Hbeman V. Hbeman. 
{Circuit Court, 8. D. Jfeio York. November 15, 1886.) 

1. Patents fob Inventions^ Infbingement — Assignmknt and Licensb— In- 

J0NCTION AND Damages — Pakty Entitled. 

Where a patentée has transferred "the exclusive right to the use of the im- 
provements and rights secured to her by the letters patent, " for the whole 
term of the patent, "by way of license, and not as transfer of a title to the 
letters patent," and stipulâtes to "défend the validity of the patent against 
ail infringements, " and, on due notice of infringements, "to proceed to seek 
to enjoin" such infringement, ànd to secure such damages as may be reason- 
able and commensurate with the injury done by such infringement to the 
rights secured" by the transfer, an action for damages for infringement and 
ihjunction should be brought in the transferee's name, as the patentée would 
not sufiEer damages by the infringement, and has not made herself liable for 
the payment of damages, and they would not belong to her if recovered. 

2. Samb— Peeliminaby Injunction — Foemee Employé— Implied License— 

"Daist HqoD." 

Where thie affldavits show that inventor, while employed by a manufacturer 
as superintendent, had been accustomed to prépare new designs for the use 
of defendant's business, for some of which he had obtained patents, and that 
this was part of hîs employment and duty, and that in the course of such 
employment he designed the Daisy Hood and applied for a patent there- 
for, the solicitor's charge for which was paid by défendant, and défendant, 
for several nlonthS; manufactured the design under the inventor's superin- 
tendence and by his permission, and without further compensation to him 
than his salary, and the inventor, having quit defendant's employ, assigned 
the patent-right in the design to his wife, and organized a new firm for the 
manufacture of the design, to which his wife assigned the exclusive right to 
use the patent-right, Aela, that a grant, license, or privilège to use the design 
was implied from the contract and relation of the parties, and that a prelim- 
inary injunction should not be granted. 

ïn Equity. Bill for injunction and damages. 

Walter È. Leggat, for complainant. 

Wm. B. Ellison &nà Chas. G, GUI, for défendant. 

Beown, J. The complainant seeks to enjoin the défendant agâînst 
the manufacture and sale of a certain form of "hood" known as the 
"Daisy Hood," the design for which was invented by her husband, 
Isidor Herman, and for which a patent was taken out, in the com- 
plainant's name, Ootober 12, 1886. The défendant does not assail 
the validity of the patent, but dénies the right of the plaintiflf to bring 
suit in her own name ; and also sets up a license in effect for the man- 
ufacture of the hood in question. 
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1. Prior to the commencement of this suit the plaintiff, on the 
elghteenth October, 1886, transferred to thefirmof E. Herman & Co., 
of which she is also a member, the "exclusive right to the use of the 
improvements and rights secured to her by the letters patent," for 
the whole term of thé patent. The transfer of the exclusive right is 
îurther stated to be "by way of license, and not as a transfer of a 
title to the letters patent." In the written assignment the plaintifiF • 
further stipulated "at ail times to défend the validity of the patent 
against ail infringements ; and, on due notice of any infringement, 
to proceed vrith ail reasonable dispatch to seek to enjoin by ail law- 
ful means ail such infringements and to seeure such damages as may 
be reasonable and commensurate with the injury done by such in- 
fringement to the rights secured" by the transfer ; and she thereby 
charges herself mth "defending the rights secured by the patent 
against any and ail infringements." The présent suit is for dam- 
ages for infringement, as well as for an injunction. The stipulation 
of the plaintiff, above recited, does not bind her, it will be observed, 
to pay ail damages that may accrue to the transférées from any in- 
fringements of the patent. She agrées only to défend its validity 
in case of infringement, and "to seek to enjoin infringements and to 
seeure damages." The exclusive right to the use of the patent hav- 
ing been transferred to the firm of Herman & Co., the complainant 
did not individually suffer any damages from infringements. Any 
damages recovered would belong, not to her individually, but to her 
firm ; and, as she bas not made herself responsible to the iirm for 
the payment of thèse damages, the suit should, I think, bave been 
brought in the firm name, though prosecuted in their names, at her 
expense and charge. Such was the view taken in the caseof Wash- 
burn V. Gould, 3 Story, 122, upon co venants substantially the same 
as those in the présent case. 

2. The above formai defect of parties might perhaps be remedied 
by amendment; but upon the merits, as they appear from the bill 
and the afSdavits submitted, there is, I think, too much doubt of any 
exclusive right in the plaintiff, as against the défendant, to author- 
ize an injunction before the final hearing. Poppenhusen v. Falke, 4 
Blatchf. 493. Isidor Herman, the inventer, had been for several 
years associated in business with the défendants, — part of the time 
as partner, and later as a superintendent employed at a large sal- 
ary. By a contract made in November, 1885, his employment with 
the défendant was continued for a term of one year from January 1, 
1886, at a salary equal to 50 per cent, of the net profits of the busi- 
ness, with the right to draw $7,500 during the year, in considération 
of which Isidor Herman agreed "to dévote ail his time and energy, 
during the said period, in superintending the mànufacturing depart- 
ment of said business, as well as in the buying and selling of goods 
belonging to said business." His duties were not otherwise specified; 
but the affidavits submitted show that the duties he had been accus- 



S4 FEDERAL BEPOKTEE. 

tomed to perform embraced the préparation of new designs, many 
huadreds of which he bad prepared for-tbe use of tbe defendant's 
business, and for some of wbicb be bad obtained patents. I am sat- 
isfied that this was a part of the plaintiff's employment and duty; 
and tbat the skill, taste, and inventive resource of Isidor Herman in 
the préparation of new designs were an important part of tbe consid- 
ération of bis employment, on wbicb the success of tbe business was 
in part deemed to dépend ;, and tbat it was within tbe contemplation 
and expectation of botb parties tbat the défendant should bave the 
rigbt to use in bis business ail the designs of Isidor Herman made 
in this department, and in the course of bis employment. The de- 
sign for the "Daisy Hood" was invented by him in 1886, while thus 
«mployed, and in the course of bis employment. Application for a 
patent tbereon was made by bim on tbe sixteenth of June, 1886. 
Two days before tbat date, he bad paid to bis solicitors $25 for that 
purpose ; and on the same day received a check from tbe défendant 
îor $35, $25 of which was on account of the solicitor's charge, and 
«ntered on the defendant's books, not as a charge against Isidor Her- 
man, but as one of tbe items of the expenses of the defendant's bus- 
iness. In August following, Isidor Herman left the defendant's em- 
ploy, without any légal justification, so far as the papers submitted 
to me disolose; and, having assigned tbe patent-rights to bis wife, he 
organized a new firm for the manufacture of the "Daisy Hood" and 
other articles. Before Isidor Herman left tbe defendant's employ, 
the défendant had been engagea for several months in manufactura 
ing tbe "Daisy Hood" under bis superintendence, by bis permission, 
and without objection, and without further compensation. The case, 
as presented npon tbe affîdavits, seems to me to fall within the prin- 
ciples of the décisions in McClurg v. Kingsland, 1 How. 202, and 
Chabot V. American Button-hole Co., 6 Fish. Pat. Cas. 71, in which a 
license, spécial privilège, or grant to use tbe invention is to be nec- 
essarily inferred from the contract, and from the relations and acts 
of the parties. See, also, Blanchard v. Sprague, 1 ClifE. 288. 
Tbe motion for an injunction should be denied. 
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Baltimoee Cae-Wheel Co. and others », Bemis and others. 
(OkcfitU Court, D. Massachusetts. November 24, 1886.) 

Patents fou Invkntions— Libel — iNJtnîOTiON. 

There is no jurisdiction in the United States courts of equltyto enjoin a 
libel on tlie rights or title of an owner of letters patent. 

Benjamin Price and William G. Williamson, for complainants. 
Benjamin F. Thurston and Wilmarth H. Thurston, for respond> 
ents. 
Heard by Colt and Caepenteb, JJ. 

Gabfbnteb, J. This bill allèges that the complainants are the 
owners of and licensees under certain letters patent for cars and car 
axle boxes, and that the respondents hâve falsely and malieiously 
published statements and written letters to the effect that the com- 
plainants hâve faUed in a suit for infringement of said letters patent 
bronght against the respondents ; that the axle boxes and gear man- 
nfactùred by the complainants are infringements of certain other let- 
ters patents owned by the respondents; and that suits are about to 
be brought by the respondents, on account of such infringement, 
against the complainants, and those who shall pnrchase and use their 
axle boxes and gears. The bill further allèges that, by reason of the 
said false statements, those who désire to pnrchase and use the ap- 
paratus made and sold by the complainants are deterred from so do- 
ing tbrongh fear of litigation, and the business of the complainants 
is thereby injured; and prays for an injunction. To this bill re- 
spondents demnr. 

We think the demurrer is well founded. There is no jurisdiction 
in a court of equity to enjoin libel on the rights or title of the com- 
plainant. We understand this to be the settled law both in England 
and in this country, in the absence of statutory provisions conferring 
Buoh jurisdiction. The question is so fully and clearly discussed in 
the leading décisions that vre do no more than cite them. Pruden- 
tial Assur. Co.v. Knott, L. E. 10 Ch. 142; Boston Diatite Co. v. Flor- 
ence Manuf'g Co., 114 Mass. 69; Kidd v. Horry, 28 Fed. Eep. 773. 
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OsBOBN ». JuDD and others. 

((Xreuit Court, 8. D. New York. November 20, 1886.) 

Patents fob Ektentions — iNPBtNOBMBNT — Pbblimiitakt Injunctions — Ban- 

NBR ROD. 

A preliminary injunction will not be granted to restrain the infringement 
of a "design for a banner rod, consisting of a conventional imitation of a 
straight twig with the bark, and slantingly eut ends;" the section which re- 
lates to design patents demanding, it may be supposed, tke exercise of more 
genius than is exhibited by it. t 

Motion for a Preliminary Injunction against the infringement of a 
design patent. Denied. 

Joshua Pusey, for complainant. 
Briesen éSteele, for défendants. 

Shipman, J. This is a motion for a preliminary injunction against 
the infringement of a design patent. The design is sufficiently stated 
in the claim, which is as follows : "The design for a banner rod, 
herein shown and described, the same consisting of a conventionai 
imitation of a straight twig with the bark on, and slantingly eut 
ends. " 

I hâve great doubt whether there is anything which shows genius, 
or which indicates the work of an inventive mind, and therefore 
whether there is anything patentable in merely making a banner rod 
to imitate measurably a straight twig with the bark on. This natural 
and simple design for a banner rod would, I think, readily suggest 
itself to the upholsterer. There is so muoh reason to suppose that 
the section which relates to design patents demands the exercise of 
more genius than is exhibited in the patented design that the motion 
should be denied. 



Union Papes-Baq Machine Co. and others v. Standard Bafeb-Baq 

Co. and others. 

(Circuit Cottrt, B. Massachusetts. November 36, 1886.) 

Patents pob Inventions— Infbingement — Papeb-Bag Machines. 

Claims 8, 10, and 13 of reissued letters patent No. 8,357, July 80, 1878, for 
improvements in paper-bag machines, by opening the end of a tubular blank, 
and formingthe flrst or diamondfold thereof by means of the conjoint action 
of two adjacent moving surfaces, thèse surfaces consisting of two revolving 
rollers into which the biank is fed, the lower roller drawing the free orlîpped 
end of the blank in one direction, while the other roller, moving in another 
direction, pulls the other side of the blank by the seam Connecting it with the 
preceding blank, this opération extendmg the mouth of the bag into a dia- 
mond fold shape, held not to be infringed by defendant's machine, which has 
only one roller, and no second divergent moving roller; the fold not being 
formed by the conjoint action of two diverging moving surfaces. 
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In Equity. 

George Harding and M. B. Philipp,toi complainants. 

Chauncey Smith, for défendants. 

CoLT, J. This suit is brought for infringement of reissued letters 
patent No. 8,357, dated Jnly 30, 1878, granted to Alfred Adams and 
Byron B. Taggert, as assignées of Charles B. Stillwell, for improve- 
ments in paper-bag machines. Three claims are involved in the 
présent controversy, — the eighth, tenth, and thirteenth. 

Claim 8 is as follows : 

" (8) As an improvement in the art of f orming satchel-bottomed paper bags 
by machinery, the method hereinbefore set forth, of opening the end oï a tubu- 
lar blank, and forming the first fold thereof, by means of the conjoint kction 
of two adjacent diverging moving surfaces, substantially such as desoribed, 
between which the blank is continuously fed, and to which surfaces the con- 
tiguous sides of the blank are caused temporarily to conform as they move 
over said surfaces by means substantially such as deseribèd, whereby the fold 
is formed, whilo the blank Is in motion, simply by the strain upon the paper 
itself." 

The tenth claim is like the eighth, with the addition of a com- 
pressor which presses the fold upon the blank. The thirteenth claim 
embraces the varions opérations of the Stillwell machine, whereby 
bags are formed from a tubular blank while passing continuously 
through the machine. The improvements of Stillwell relate to 
satchel-bottomed bags, which, when opened, bave a rectangular bot- 
tom, 80 they will stand alone. In the présent suit we are specially 
concerned with the improvement in the means for making the pri- 
mary or diamond fold. By the conjoint action of two adjacent diver- 
gent moving surfaces the diamond fold is formed while the blank ia 
continuously fed. Thèse moving surfaces are in the form of two re- 
volving roUers, into which the blank, when partially eut, is fed. The 
lower roUer, by means of pins or grippers, draws the free or lipped 
end of the blank in one direction, while the other roUer, moving in 
another direction, pulls the other side of the blank by the seam Con- 
necting it with the preceding blank. This opération extends the 
mouth of the bag into a diamond fold shape. The fold is then 
pressed between the upper roller and a third roUer oalled the "eom- 
pressor." 

In défendants' machine there is one roller which draws away one 
Bide of the blank, and forms, or partially forms, a diamond fold on 
that side. At the same time a spear-pointed sépara tor; acting con- 
jointly with this roller, helps to bring the other side of the blank into 
shape ; so that, when the blank passes through the second pair of 
rollers, the diamond fold is completed by the compression of the 
paper on itself. In this machine there is no second divergent mov- 
ing roller, and the fold is not formed by the conjoint action of two 
diverging moving surfaces. 
v.29F.no.2— 7 
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It is urged that the supporting plates near the separator, and the 
lower rollers, 1 and 2, of the défendants' machine, act as a second 
diverging moving surface. I cannot concur in tbis view. The for- 
mation of the diamond fold by the conjoint action of two diverging 
moving surfaces being the essence of the eighth claim, and the de- 
fendants not making their diamond fold by the employment of two 
such agencies, there can be no infringement. The means for making 
the diamond fold forming one of the éléments of the tenth and thir- 
teenth claims, it foUows that there is no infringement of tbose 
claims. 

Bill dismissed, with costs. 



The AcBANiA. AND The EEtTOiiid.' 

OcEANio Steam Nav. Co., Limited, v. The Aueaota. 

GtjNABD S. 8. Co., Limited, ». The Eepublio. 

(Distria Court, S. JD. Nm York. October 27, 1886.) 

. OoLMSioN— Two Steam-Ships— Pair-wat— Qednet's Channbi.. 

In the afternoon of September 19, 1885, as the steam-ships Auranîa, of the 
Cunar^ Line, and the Republic, of the White Star Line, were proceeding eut 
to sea from the harbor of New York, they came into collision near Gedney's 
channel, the stem of the Republic striking the port quarter of the Aurania. 
Tlie Aurania was but slightly injured, and continued her voilage. The Re- 

Sublic had her whole stem carried away to port, and was obliged to return to 
few York, where she was repaired at an afleged expense of $35,000. Cross- 
Bjiits having been brought by the owners for the damages respectively sus- 
tained Ijy the vessels, it was hejd that both were in fault for the collision. 

I. Samé — ^Vbsskls ABOtJT Abbam — 6nb Dhawino Aheab — CouBSES Slightlt 
CoNVEROiNO— Crossing or Ovbrtakins Rulb. 

At the tiinp when whistles were properly exchanged between them, — ». «., 
when they were about a half mile apart and two miles from the Fairway buoy, 
which marks the entrance to Gedney's channel over the bar,— the vessels were 
on courses converging by at least three points. Their différence in speed, as 
dednced from careful coffiputations, was not more than from one and two- 
tenths to one and flve-tenths knots, and, it being found, therefore, upon very 
conflicting testimony, that each bore from two to three points forward of the 
other's beam, hM, that in such a situation neither was an "overtaking" ves- 
Bel; they were crossing vessels, under the sixteenth rule, and the Republic, 
leaving the Aurania on her starboard hand, was bound to keep out of the 
way, and was in fault for not doing so. 

t. Samb — Large Vessels — High Speed — Close Appeoach — Unchanged 
Courses — Imprudent KAViaATiON. 

I*rom the évidence it appeared that the vessels, immediately prior to the 
collision, were sailing on course converging by not more than one and one- 
half points, They were not distant from each other more than from 350 tO: 
800 feet, and the apparent change, of course, which caused the stem of the 
Bepublic to strike the Aurania, whilé it might hâve been caused by porting, 
, through miscalculation or misàpprehension of an order to starboard, was iuora 
prpbably caused by the effect of the aouth wind acting upon the stern of the 

'Eeported by Edward G. Benedict, Esq., of the Ne* York bar. 
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■Republic, -while lier foi^rard part *a8 in the Aurflnia's lee, and causing Jier 
stern tô swing unavoidably tp the northward, and her stem against the Au- 
rania. Held that, whichever of theso causes precipitated tfie co*Msion, it 
was imprudent naTJÎgation in two vessels of suci size, going through the 
water at a speed of about 15 and 16i statute miles, respectively, upon con- 
verging courses, to hâve come so near each other, without any material effort 
by either up to that time to keep away. 
4. Same— DuTY op Vessel havino Right of Wat to Change Couese, if Col- 
lision Imminent. 

It was manifest to the Aurania, at least two minutes before tha collision, 
that the Republic was not performing her duty to keep out of the way, but 
was keeping on in a manner that involved risk of collision. Eeld, that it 
thereupon became the duty of the Aurania. though she had the right of way, 
to do what she could to avoid risk of collision; ». «., in this case, to hâve 
ported, and kept awaj; from the Republic, For her f allure to do so, held, that 
the Aurania also was in fault for the collision. 
' 5. Samb — RtTLBS OF Navigation Applicable to Coast Watees— "Harbors. " 

The question considered as to whether the international rules of naviga- 
tion, (act March 3, 1885; 28 St. at Large, 438,) or the rules previously exist- 
ing, (Rev. St. § 4333,) or the local rules of the supervising inspectors, are ap- 
plicable to vessels navigating within harbors situated on the coast waters of 
the United States. The international rules adopted in this case, for the rea- 
8on that the pilots and offlcers of each vessel apparently tegarded themselves 
and the other vessel as sailing under the international rules. 
6. Samb — Dividing Lihe betwebn Crossing and Overtaking Vessel. 

Where vessels are sailing on converging courses, the range of the colored 
lights, i. e,, two points abaft the beam, majr be taken as the dividing line in 
determining whether the vessels are crossing or overtaking; if bearing less 
than two points af t of abeam when the need of précaution begins, they are 
crossing vessels, under article 16. 
1. Samb — When Collision Rules Applt to AppboaChinq Vessels. 

The rule of navigation applicable to approaching vessels dépends upon the 
actual situation of the vessels at the time when the necessîty for précaution 
begins. Everything prior to that is immaterial, except aa it may give each 
some knowledge ol the other's intention. 
8. Samb — Helm — Rate of Change of Heading — Stberinq undeb Revbbsbd 
Ehginbs— StopHno — Statistics— Seb Note to Page 131- 

At about 24 minâtes past 3 o'clock in the afternoon of September 
19, 1885, the weather being fine, the sea smooth, the tide flood, and 
the wind ligbt from the southward, as the steamship Eepublic, of 
the White Star Line, and the Cunard steamer Aurania, both out- 
■ward bound from this port, and in charge of compétent pilots, were 
about entering Gedney's channel to cross the bar, they came into 
collision; the stem of the Eepublic striking the port quarter of the 
Aurania about 60 feet from her stern, and at an angle of about 25 
or 30 deg. The Aurania's stem was, at the time, about 100 feet to 
the westward of the Fairway buoy, which is situated in the middle of 
the western entrance to that channel. The Aurania, though some- 
■what damaged, was not so much injured as to prevent the continu- 
ance et her voyage. The Eepublic's whole stem was carried away 
to port, compelling her to return to New York for repairs, to her 
alleged damage of $35,000. The above cross-libels were filed by the 
owners to recoyer their respective damages, each alleging that the 
collision was by the other's fault. 

The Aurania is of 4,030 tons register, and 7,275 tons burden, 480 
feet long by 56 feet beam, and she was drawing 26^ feet of water. 
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The Eepublic is of 2,187 tons register, 3,700 tons burden, é20 feet 
long by 42 feet beam, and she was drawing 25 J feet. The Eepublic 
passed Governor's island (Fort William) under full headway at 2 : 05 
p. M. The Aurania was then a little behind, and not under full head- 
way ; but she overtook and passed the Eepublic about midway be- 
tween Bedloe's island and Eobbins reef. After passing the Narrows, 
the Aurania kept to the main or Horseshoe channel, around the 
Bouth-west spit. The Republic took the Swash channel, being, at the 
time she left the main channel, from one to two miles astern of the 
Aurania. The Swash channel is a short eut to the left; the main 
channel sweeps around to the right; and the distance to the Fairway 
buoy is about two and one-half miles greater by the main channel 
than by the Swash. The two channels are separated by shoals, im- 
passable to such steamers, nntil within about one mile of the Fair- 
way buoy, towards which the two channels converge by an angle of 
25 deg., and there unité. At the place of widest séparation the two 
channels are about two miles apart. 

The speed of the two steamers, and the précise direction of their 
courses, as they approached the buoy, when from half a mile to a 
mile distant from it, are in dispute. The Aurania's speed was ad- 
mitted to be not less than between 14 and 15 knots ; the Eepublic's 
between 11 and 12. Their courses dififered from one to two and a 
half points. About the time when the Eepublic was approaching the 
end of the Swash, or was already rounding out of it, the Aurania 
gave her a signal of one short whistle, to which the Eepublic replied 
with two, which, if the nineteenth article of the new rules is applica- 
ble, would indicate that the one was directing her course to the right, 
the other to the left. Each did so to some estent, but not enough to 
avoid collision. 

Although there is sufficient water on the south side of the Fairway 
buoy, it is the most common practice for outward bound steamers, 
like thèse, to go to the northward of it in order the more easily to 
make the necessary turn to the south ward after passing it; and the 
channel is not wide enough for two such steamers to navigate safely 
abreast of each other on the northerly side. The pilot and the mas- 
ter of the Aurania testified that it was their intention to pass on the 
southerly side of the Fairwaj' buoy; that they steered for that buoy, 
keeping it, as they approached it, a little on the port bow; and that 
the blow of the Eepublic so changed the Aurania's direction that she 
passed the buoy close on its northerly side, instead of the southerly 
side, as intended. Both vessels were under full speed of their en- 
gines from the time of passing Governor's island, about 2 : 06, although 
there was some increase at least in the Eepublic's speed as the 
steamers proceeded down the bay. The Aurania did not slaoken 
speed aftèr her whistle, and prier to the collision. The Eepublic 
stopped and reversed her engines not more than a half minute pre- 
vious, but without any material effect in checking her speed. 
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Most of the -witnesses testified that shortly before the collision, and 
when the Eepublic's stem was from 60 to 300 feet from the Au- 
rania's side, her stem seemed suddenly to faU upon the Aurania. 
The libelants contended that the Aurania was an overtaking vessel, 
and, as sueh, bound to keep out of the Eepublic's way; that she was 
also in fault for not keeping to the starboard side of the channel, in 
accordance with her signal, and for coming so near to the Eepublic's 
course, and then porting her wheel, as they allège she did, so as to 
throw her quarter upon the Eepublic's stem. The Aurania dénies 
thèse alleged faults. She dénies that she ported at that time, and 
dénies that she was an overtaking vessel. 8he allèges that the ves- 
sels were crossing; that the Eepublic, having the Aurania on her own 
starboard hand, was bound to keep out of the way; and that the 
Eepublic brought on the collision by not doing so, and by porting 
her helm just prior to the collision, which porting the Eepublic dé- 
nies. 

Wheeler é Cortis and /. H. Choate, for the Eepublic. 

Owen é Gray and F. D. Sturgis, for the Aurania. 

Beown, J. Considering that Gedney's channel across the bar is the 
principal, if not the only, thoroughfare ^or deep draught vessels in 
coming into and going out of the harbor of New York, it is a matter 
of surprise as well as of regret that where two vessels are going down 
the bay, and are approaching that fairway, the one by the Swash 
channel, and the other by the Main or Horseshoe channel, any doubt 
or uncertainty should exist which of them should keep out of the way 
of the other. It is still more to be regretted that any doubt should 
ex\st, since our adoption of the new international rules by the aet of 
March 3, 1886, (23 St. at Large, 438,) whether the case is governed 
by those régulations, or by the rules previously existing and embodied 
in the EevisedStatutes, (section 4233,) and by the local raies adopted 
by the supervising inspectors. And yet, at the very threshold of this 
case, I find a difficulty and embarrassment in determining which set 
of rules is applicable to vessels navigating in harbors within our coast 
waters that I hâve not been able satisfactorily to solve. 

The enacting clause of the act of March 3, 1885, provides "that 
the following 'Eevised International Eules and Eegulations for Pre- 
venting Collisions at Sea' shall be foUowed in the navigation of ail 
publie and private vessels of the United States upon the high seas, 
and in ail coast waters of the United States, except such as are other- 
wise provided for." Then foUow the twenty-seven articles of the 
new régulations. The concluding section of the act is a repealing 
clause, declaring that "ail laws and parts of laws inconsistent with 
the foregoing revised international rules and régulations for the navi- 
gation of ail public and private vessels of the United States upon the 
high seas, and in ail coast waters of the United States, are hereby 
repealed, except as to the navigation of such vessels within the har- 
bors, lakes, and inland waters of the United States." 
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Both thèse vessels were, indeed, English ; but the British act sub- 
jects British ships to thèse same régulations, whether within British 
jurisdiction or not. Orders in Council, April 14, 1879, (4 Prob. Div. 
243 ;) Orders in Council, August 11, 1884, (9 Prob. Div. 247.) Article 
25 of the new rules provides that "nothing in thèse rules shall inter- 
fère with the opération of a spécial rule, duly made by local authority, 
relative to the navigation of any harbor, river, or ialand navigation." 
If, therefore, by the exception in the repealing clause of the act of 
March 3, 1885, the old rules are in force in the navigation of harbors 
situated within our coast waters, they would seem to cover foreign 
vessels whîle navigating within sucb a harbor whether in going eut 
or in coming in. The new rules hâve made important changes. See 1 
Abb. Nat. Dig. 664. Besides those there mentioned, article 14, in 
relation to sailing vessels, is wholly changed in phraseology, and 
would seem to reverse the obligation to keep out of the way as it 
formerly existed under rule 12, in certain situations. See The Com- 
modore Jones, 25 Fed. Bep. 506. The changes in the new régula- 
tions are so nuœerous and important that, in my judgment, it would 
prove practically impossible for the two sets of rules to be applied 
successfully to vessels engaged in foreign commerce, and upon the 
same voyage, on passing the indefinite Une where a "harbor" might 
be supposed to begin; and only misapprehension, confusion, and 
fatal conséquences can be expected from any such attempt, 

The exception as regards "lakes and inland waters of the United 
States" seems to be surplusage, for the reason that lakes and inland 
waters do not fall within the enactjng clause of the statiite, which 
applies only to. "the high seas and coast waters." Tbis language 
may hâve been employed from superabundant caution, to indicate 
that the old rules were uuchanged as respects the "lakes and inland 
waters." The word "harbors" cannot be construed in the same sensé, 
a soeiis, as meaning harbors only that are situated upon the lakes or 
inland waters, without takingfrom that word ail effect whatsoever; 
since that meaning is already covered by the words "lakes and in- 
land waters," without the use of the word "harbor;" while, asit stands, 
the word "harbor" has an important signifieance, as a strict excep- 
tion to the repealing clause immediately preceding. 

On the other hand, inasmuch as the new rules are a revision of 
the old, and aim to supply several of their deficiencies; as they are 
designed to conform to the rules already adopted by the principal 
maritime nations of the world ; and as they cover the whole ground 
of the former rnles, and, in gênerai, are plainly designed to super- 
sede them ; and as no object is apparent in retaining the old rules 
within the harbors of the seaboard; and as sti-ong reason s exist 
against the rétention of two sets of rules, applicable to the same océan 
voyage, — it is difficult to suppose that it was the intention of con- 
gress, by this exception, to continue the old rules in force as respects 
océan voyages terminating within the seaboard harbors. Moore v. 
American Trans. Ce, 24 How. 1, 36; The Garden City, 26 Fed. Eep. 
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766, 773; U. S. v. Kirhy, 7 Wall. 482, 486; U. S. v. Tynen, 11 Wall.' 
88, 92; Murdock v. City of Memphis, 20 Wall. 590, 617; U. S.\. 
Claflin,97 U. S. 546, 552; U.S. v. Auffmordt, 19 Fed. Eep. 897. 

Ûpon this view of the possible intention of the exception as re- 
spects the use of the word "harbor,"if its effect were limited to trips 
confined to the harbor Only, so as to give the word some effect, — 
that is, to navigation beginning and ending within the harbor, — the 
same practical difficulty would arise in another torm, and tlie same 
liability to fatal confusion as between foreign bound vessels, and 
vessels navigating the harbor only ; between which there is equal 
necessity for intelligible rules and a common understanding. I see 
no way oùt of thèse varions difficulties that would not altogether 
nuUify the effect of the word "harbor" in the exception, by render- 
ing it wholly superfluoua, like the words "lakes and inland naviga- 
tion." The Bubject should receive, I think, further législative con- 
sidération, and it is hoped that the difficulties referred to may be 
remedied. 

The place of collision being inside of the bar, and upon pilotage 
ground, may be said, in a gênerai sensé, to be within the "harbor" 
of New York ; and yet being in the lower bay, and not in a part of 
the bay where vessels could either moor or safely lie at anchor, it is 
not within the meaning of the word "harbor" in its most strict and 
proper sensé; namely, "a safe station for ships; a place of refuge, 
shelter, rest." Worcest. Dict. 

The fair inference from the pleadings and the testimony, more- 
over, is that the pilots and officers of each of the vessels regarded 
themselves and the other vessel as sailing under the new rules ; and, 
this being the understanding of both, I shall treat the case, as respects 
the question of fault, ^.ccording to the new rules, by which they both 
deemed themselves governed. 

1. The first and principal question is whether, under ail the cir- 
cumstances of the case, the two steamers are to be regarded as cross- 
ing vessels, under the sixteenth article of the new rules ; or whether 
the Aurania was an "overtaking" vessel, within the tweritieth article. 
If the Crossing rule governs, then the Eepublic is plainly in fault for 
not keeping out of the way of the Aurania, which was upon her star- 
bdard hand. If the Aurania was an overtaking vessel within the 
meaning of the twentieth article, then, under the language of that 
article, the overtaking rule controls, the Aurania was bound to keep 
out of the Eepublic's way, and was in fault for not doing so. 

By article 20 it is declared: "Notwithstanding anything contained 
in any preceding article, every ship, whether a sailing ship or a steam- 
ship, overtaking any other, shall keep out of the way of the overtaken 
ship." Article 22 of the former régulations was to the same effect, 
excepting the words "notwithstanding anything contained in any pre- 
ceding article," which are new. There is no doubt that the language 
of the twentieth article was intended to remove any doubt that might 
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formerly bave existed as to whioh rule sbould govern in cases wher© 
the vessels were cjrossing, and at the same time one of them was an 
overtaking vessel. The Seaton, 9 Prob. Div. 1. Under the former 
rules applicable to sailing vessels, 19 and 22, tbere was, in certain 
situations, a similar ambiguity, which the new rules hâve removed. 
The Commodore Jones, 25 Fed. Eep. 506. Wbile article 20 leaves no 
doubt tbat it governs ail cases that fall within its provisions, the new 
rules do not define in what cases a vessel is to be deemed an overtak- 
ing vessel, rather tban a crossing one. The question' whether, in a 
particular situation, a vessel is one or the other, remains to be deter- 
mined much as before. 

The terms "crossing" and "overtaking" are not mutually exclusive. 
A vessel may be crossing another's course, and at the same time 
overtaking her, in a certain sensé-; or she may be overtaking another 
in a gênerai or popular sensé, or in référence to certain aspects, and 
clearly not be an overtaking vessel in the sensé of the rules of navi- 
gation. A faster vessel, sailing a racing voyage across the Atlantic, 
and starting after her rival, might, in the popular sensé, be said to 
overtake and pass the other whenever she got nearer to her destined 
port, though at no time sailing within sight of the other. So two 
vessels beating up stream, against a head wind, might be so navi- 
gated as to be always sailing on opposite tacks. The hinder vessel, 
if ail the time gaining on the other, would in one sensé be an over- 
taking vessel, — that is, overtaking in référence to their gênerai prog- 
ress; but she would not be an overtaking vessel in the sensé of the 
rules of navigation so long as the two were rnnning on opposite tacks. 
The vessels, in that case, would be crossing vessels. and the crossing 
rule would apply, though the one to leeward was gaining upon the 
other. When beating, and on the same tacks, the. faster vessel, if 
behind, would be overtaking in the sensé of the rules, and the over- 
taking rule would govern. So two vessels sailing in independent 
cbannels, separated by dry land, as in the two channels that pass 
Blackwell's island, or vessels sailing in channels separated for a con- 
sidérable distance by impassable shoals, are not, for the time being, 
within the scope or intention of the rules of navigation, though the 
one that went ahead of the other in a différent channel might be 
said, in a certain sensé, to overtake and pass her. The rules are 
made to avoid collisions. They are applicable in circumstances only 
where there is some occasion for the vessels to beed each other, and 
from the time only when the need of précaution begins. The Nich- 
ais, 7 Wall. 656; The Cayuga, lé "Wall. 270. The terms used in 
the rules are, moreover, used in the nautioal sensé, and must be ap- 
plied as seamen are wont to apply them. The Franconia, 2- Prob. 
Div. 8. 

The libolants insist that the Aurania, in this case, was an over- 
taking vessel, because, at the time when the signal whistles were ex- 
changed, — i. e., when the vessels were about a half mile apart and from 
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one to two miles distant from the Fairway buoy, which may be assumed 
to bave been the proper time for mutual précaution, — the Aurania 
was further than the Eepublic from the Fairway buoy, which was the 
immédiate objective point of both. The Aurania claims that, inas- 
much as she had once passed the Eepublic above the Narrows, and 
was from one to two miles ahead of the Eepublic when the latter tcok 
the Swash channel, if either was an overtaking vessel it was the Ee- 
public, which sought, by means of the short eut through the Swash, 
to head off and pass the Aurania before the latter reached the buoy. 

Each of thèse contentions is, perhaps, correct, in a certain sensé of 
the Word "overtaking;" butneither, I think, in the sensé of the rulea 
of navigation. Thèse rules, as I hâve said; hâve respect only to 
the liability to collision, and do not come into opération until the 
need of précaution begins. When the Aurania was at the south-west 
spit, in an independent channel, separated from the Eepublic, which 
was then in the Swash, by two miles of impassable shoals, and over 
three miles distant from the Fairway buoy, thèse rules had no appli- 
cation to them. Either vessel could move in any direction she saw 
fit without the slightest présent danger to the other. Neither was in 
any way bound to pay attention to the other at that distance. The 
rules, therefore, had no active opération upon either at that time, {The 
Monticello, 17 How. 152, 155; The Dexter, 23 Wall. 69, 75;) and, 
when they approacbed each other near enough to make it necessary 
or proper to regard each other's movements, the rules became ap- 
plicable according to the situation in which they then were. It was 
immaterial how either vessel reached the situation in which the rules 
first became applicable. It would be whoUy inadmissible to apply 
contrary rules to the same situation, according as the faster vessel 
had come through the Karrows, or from South Amboy; or had passed 
the other an hour before, or had not passed her at ail. The rule ap- 
plicable must dépend upon the actual situation at the time when the 
necessity of précaution begins. Everything prior to that I hold to be 
immaterial, except as it might give each a knowledge of the other's in- 
tentions. So the mère fact that the faster vessel has a larger dis- 
tance to travel to reach the point where their courses intersect is also 
immaterial. In almost every case of crossing vessels, one has a loûger 
distance to travel than the other, for it is seldom that both are going 
at the same speed; but that fact does not bring them within the over- 
taking rule. The faster vessel may be approaching the other at any 
angle from abeam to eight points forward of the latter's beam, and 
may hâve a much longer distance to travel to reach the point of in- 
tersection ; but no one would call such a vessel an overtaking one in 
the nautical sensé. They would plainly be crossing vessels under the 
sixteenth rule. 

In the case of Whitridge v. Dill, 23 How, 448, and The Cayuga, 
14 Wall. 270, the suprême court, in stating the gênerai rule as to the 
duty of an overtaking vessel, also indicate the meaning and the ap- 
plication of the rule. In the latter case the court say : ^ 
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" Undoubtedly, where two ships are running in the same direction, the ship 
astern, if sailing faster than the ship ahead, is, in gênerai, bound to adopt 
the necessary précautions to avoid collision, * * * Where a steamer 
astern, in an open sea and in good weather, is pursuing the same gênerai 
course as the one ahead, and at greater speed, the steamer astern, as a gên- 
erai rule, is required to give way, or adopt the necessary précautions to pre- 
vent collision, as the steamer ahead is entitled to the road," 

The Cayuga and the ferry-boat James Watt were in that case com- 
ing down the North river, converging at an angle of about three 
points; the former heading about S. S. W.; the latter bound from 
Hoboken to Barclay street, and heading about S, by E. The Ca- 
yuga olaimed that the ferry-boat was an overtaking vessel bound to 
keep out of the way, and that, when a half mile distant, she bore off 
the Cayuga's starboard quarter. But the court found the facts other- 
■wise, and that, though the Watt was somewhat faster, she was but a 
"little behind" the Cayuga when theneed of précaution began. The 
court held that the overtaking rule did not apply, and say that, even 
supposing thiJ/t the Cayuga was at first slightly ahead, "the relative 
situation was that of the fourteehth, [Crossing,] and not of the sev- 
enteenth, [overtaking,] rule. Précautions at that time were not 
necessary, as the distance between the two steamers, measnring 
east and west, [nea^ly abeam,] was veiry considérable; but they 
were moving on converging Unes; and, as they àdvanced, that dis- 
tance was fast réduced, which soon creatôd the hecessity for précau- 
tions to prevent collision; and the testimony entirely satisfies the 
court that, when the necessity for précaution commenced, the two 
were nearly ahreast." As respects the greater speed of the ferry- 
boat, the court say : 

"Every vessel overtaking another vessel, it is said, sjiall keep outof the way 
of the vessel ahead; but that rule cannot properly be applied in this case, as 
the two steamers were crossing or running on iritérsecting Unes, in which 
case the question is not, in gênerai, alîected by the comparative spêed of the 
two vessels, nor bythe faet that the one or the otherwas slightly ahead when 
the necessity for précaution commienced. Undoubtedly, where two ships are 
running in the same direction, the ship astern, if she is sailing faster than 
the ship ahead, is, in gênerai, bound to adopt the necessary précautions to 
avoid a collision; but it is clear that the rule does not, in gênerai, apply in a 
case where thè ships are crossing, or are distant from each other on a right 
line, and are running on intersecting Unes." 

The language of the new rule does not weaken the force of the re- 
marks hère quoted as regards the meaning of the phrase "overtaking 
vessel," in the sensé of the rule s of navigation. To constitute that 
relative situation one vessel must be ahead, and the other more or 
less aster», when the need of précaution first arises. A vessel com- 
ing up from abeam, or not aft of the other'sbeam, is not astern of the 
other, and; is, therefore, not an overtaking vessel in the sensé of the 
rules. On that ground, in the case ot The Peckforton Castle, 3 Prob. 
Div. 11, that vessel was held to be a crossing vessel, and not an 
overtaking one. : 
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The real difficulty arises in determining how much bearîng aft of 
aboam shall be held snfficient to convert a orossing vessel into an 
overtaking one; and at what time or distance, in tfae approaeh of the 
faster vessel towards the other, their relations and obligations shall be 
adjudged and held fixed under the rules; for, when once fixed, the 
duty of keeping ont of the way is not shifted till the danger is past. 
Mars. Coll. 312; The State of Texas, 20 Fed, Eep. 255; The Peck. 
forton Castle, 3 Prob. Div. 11 ; The Seaton, 9 Prob. Div. 1. If there 
"was any definite nautical usage or common understanding that dé- 
terra ined at just what bearing aft an approaohing vessel was consid- 
ered to be an overtaking vessel raither than a orossing vessel, that, 
doubtless, would be sufficient. The bearings of vessels from each 
other, where neither is directly ahead or directly astern, are usually 
referred by seamen to three divisions of the ship : the bow, the beam, 
and the quarter. I doubt whether a seaman would ever speak of an 
approaching vessel that c^me in sight from only one or two points 
abaft his beam as astern bf him at ail; be would say sbe was so 
many points abaft his beam. And this might possibly be applied 
until the bearing became more upon the quarter than on the beam; 
i. e., four points or more aft of abeam. In the case of The Priva- 
teer, L. E. 9 Ir. 105, it was held that by a wind "aft," in subdi- 
vision 2, of the foùrteenth rule, as respects sailing vessels, was 
meant a wind at least four points abaft the beam. In that view, any 
vessel eoming up from less than four points aft of abeam would be a 
orossing vessel, and not an overtaking one. In the case of llie 
Breadalbane, 7 Prob. Div. 186, Sir EoBisET Phillimorb states that the 
Trinity hrethren advised him, in that case, where the vessels con- 
verged one and one-half points, and one bore from four to five points 
abaft the other's beam, that they were crossing vessels, and not 
overtaking. The report of that case on this point does not seem 
clear. But there is no évidence in this casç directly bearing on the 
gênerai understanding of thèse nautical terms; and it is doubtful 
■whether there is any fixed use or common understanding that would 
exclude the application 6f the word "overtaking" or "astern" from a 
range of less than four points aft of abeam. If there is no settled 
understanding, the courts before which the question arises from time 
to time must, in the absence of any statutory définition, give that 
construction to the rule which seems best to accord with nautical 
use, and to furnish the best practical guide for avoiding collisions. 
The Peckforton Castle, 3 Prob. Div. 11. In the case of The Franco- 
nia, 2 Prob. Div. 8, the range of the régulation colored lights, i. c, two 
points aft of abeam, was adopted by the court of appeal as thedivid- 
ing line between an overtaking and a crossing vessel, on account of 
its practical convenience; and that rule has been, to some extent, 
foUowed in this court, The State of Texas, 20 Fed. Eep. 254, 256; 
The State of Alabama, 17 Fed. Eep. 847. 

Whatever rule be adopted, it must apply at night as well as by 
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day ; and it ought therefore to be a raie capable of practical aud certaia 
application both bj day and by night. But to détermine one's own 
bearing accurately with référence to the beam of another ship, at a suf- 
ficient distance to avoid risk of collision, is no easy matter by day; and 
by night it would often be well-nigh impossible without artificial aids. 
The colored lights furnish suoh aids, if the range of two points aft 
of abeam be adopted as the dividing line between a crossing and an 
overtaking vessel. Under the existing régulations, no other dividing 
line furnishes to the approaching vessel the requisite certainty or 
means of distinguishing in season on which side of the line she may 
be. The very objeot of colored lights is to enable vessels to avoid 
each other that are meeting or crossing. The fixing of the range of 
the colored lights at two points abaft of abeam for thèse purposes 
would seem naturally to détermine also the range of vessels that should 
properly be deemed crossing. This rule promotes simplicity, har- 
monizes with the existing régulations, and avoids confusion, by treat- 
ing ail vessels approaching from within tkat range as crossing ves- 
sels. 

In the case of The Peckforton Castle, 3 Prob. Div. 11, two of the 
judges stated that, without dissenting from this rule, they should con- 
sider it as open for further considération in any subséquent case, but 
without indicating in which direction they thought the rule adopted 
might be modified. The case of The Cayuga, 14 Wall. 270, before 
cited, is in harmony with this view ; for, though the ferry-boat was "a 
little behind" and "nearly abreast," she was evidently a little aft of 
abeam, but less than two points; and it was held to be a crossing, 
and not an overtaking, vessel. I shall continue to follow this rule, 
therefore, until some better is found, or until it is modified by some 
higher authority. 

The time when the whistles were exchanged may be fairly taken as 
the time recognized by both ships when précaution as respects each 
other was necessary or prbper. This was probably from five to seven 
minutes before the collision, and in ample time for either to avoid the 
other. They were thenestimatedto beabout a half mile apart. They 
were in what is described as the "fourth situation" of the supervising 
inspector's rules, and their local rules, if applicable, (rules 2, 6,) re- 
quired thèse two vessels, when within that distance, to signal each 
other in order to indicate their intentions, and to corne to a common 
understanding. The crossing or the overtaking rule must therefore 
be applied, according to their relative situations, courses, and bear- 
ings, as they existed at that time. The Eepublio claims that the 
Aurania then bore several points aft of her beam; and many of her 
witnesses so testify. An equal number of the Aurania's witnesses 
say that each then bore forward of the other's beam. It is unneces- 
sàry to dwell upon the great contradictions and inconsistencies to be 
found in the direct testimony on this subject, because their bearings 
at the time of the whistles can be determined from the speed of the 
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two Tessels during the few minutes preoeding the collision; and, 
although there is considérable diversity in the testimony ou tbis point 
also, tbere are sufficient data to détermine tbe speed approximately, — 
Bufficient, at least, to détermine the bearings of the two vessels from 
each other, as nearly as is necessary for this case. 

Speed. The time and distance from Governor's island (Fort Will. 
iam) to the place of collision being known, the détermination of the 
final speed of the two vessels during the six or seven minutes prior to the 
collision would be a simple computaton, were it not for two addi- 
tional éléments that need to be taken into account, viz., the effect of 
the tide, which operated unequally against the two vessels while the 
Bepublic was in the Swasb channel; and, secondly, the fact that the 
Eepublic's ^peed was ail the time increasing. Capt. Irving estimâtes 
this increase to hâve been from a speed of 10 knots through the water, 
when passing Governor's island at 2 : 05 p. m., to llj knots through 
the water &t the time of the collision, at 3 : 24 p, m. The pilot says 
that in the Swash the tide was ahead, and "a good deal stronger than 
in the main channel." Taking the différence to be a half knot an 
hour, the excess over the main channel rate, during the 18 minutes 
that the Kepublic was in the 8wash, would be équivalent to an addi- 
tion of 900 f eet to the distance run by ber. From the ofl&cial chart 
(Exhibit 2) it appears that the distance from Governor's island, by 
the dotted course, through the Swash channel, to the Eepublic's place 
at the collision (550 feet west of the Fairway buoy) is 89,060 feet; 
to which if 900 feet be added, we hâve 89,960 feet traversed in Î9 
minutes, or an average of 11.24 knots against tide at the main chan- 
nel rates.' Thèse rates, according to the officiai chart, are one and 
one-tenth knots below the Narrows, and nine-tenths of a knot in the 
uppér bay. The pilot testified, if I understand him rightly, that in 
the vicinity of the collision the tide was about 1.25 knots; but, as the 
two vessels met the tide, which there runs in the last quarter some- 
where between N. W. and N., at an angle of from one to four points, 
its retarding eflfect, if running N. W., would not exceed the rate of one 
knot. Assuming, for the présent, a N. W. tide in that vicinity, the 
head tide throughout would be only a little over one knot, except in 
the Swash, and the average rate of the Eepublic's speed would there- 
fore be 12.25 knots through the water. Capt. Irving estimâtes the 
flood-tide at from half a knot to one knot faster in the upper bay 
than in the lower bay. If this were correct, it would add correspond- 
ingly to the Eepublic's speed through the water; but I consider the 
officiai chart more probably correct. If to tbe above average rate be 
added one-half of Capt. Irving's estimate of the increase in the rate 
of speed, the Eepublic's final speed, about tbe time of collision, 
would be 13 knots through the water, or 12 knots by land. 

lA convenient formula for thèse computations is the following: Divide the distança 
in feet by the nnmber of minutes, multiplied by lOl^^. The auotient is the speed pet 
houT in knots, reckoning 6,080 feet to the knot. 
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Thô Eepublic's log further statee, however, that she passed thô 
Narrows at 2:38 p. m. Taking Fort Tompkins for the point noted, 
that being the most southerly point, and yielding the least final speed, 
the distance from Fort William is 35,300 feet, which, traversed in 33 
minutes, gives an average, against tide, for that part of the distance 
of 10.56 knots, or 11.46 knots through the water. Tbe remaining dis- 
tance (54,660 feet) to the place of collision, traversed in 46 minutes, 
gives an average of 11.73 by land, or 12.80 through the water. From 
a comparisôn of the averages of thèse two parts it results that, if the 
inorfiase was uniform, the whole différence in speed was 2.68 knots, 
and the rate through the water at Fort William would be 10.90 knots, 
at tbe Narrows 12.02 knots, and at the collision 13.58 knots. The 
testimony is that the Eepublic was ail the time inereasing her speed 
with the rising fires, and conséquent greater steam pressure. There 
is notbing in the testimony to indicate whetber the rate of inorease 
•was probably greater or less in tbe first balf of the interval; but, aven 
Bupposing that her rate of increase above the Narrows' was twice her 
rate of increase below the Narrows, — an extrême hypothesis, — still 
herspeéd through the water on the above computations would be from 
10.67 knots at Grovernor's island and 12.26 at the Narrows to 13.35 
knots at the tinde of collision. There are some other circumstances 
that, taken into account, would slightly increase tbe final rate, and 
Bome that would slightly diminish it ; such as, possibly, a minute's 
BÎowingwhile passing quarantihe; a balf knot's possible excess in the 
tide rate for one and one-half miles through the Narrows; and, doubt- 
less, some 400 feet, at least, to be added to the Eepublic's distance 
from hercnrve in rounding for the Gedney course, and'for the retard- 
ing effect of h(3r port helm, and for going to the southward of the dot- 
ted course. I bave carefully computed the probable effect of ail of 
thèse, and fin d that, by making aîlowances for them ail, the above 
computation woUld not be afifected more than one-tenth of a knot 
either way,— a différence iiot material hère. 

One other entry in the Kepubiic's log, that, if correct, would aid in 
determining her speed, I am obliged to reject, for its obvions error, 
viz., tbe entry: "3:17 p. m. Sandy Hook Light abeam, bearing S. by 
W. ^ W. true. This would give a rate of less thàn 10 knots from 
^bére to the collision, — a raté uo clearly imcompatible with ail the 
rest of the évidence, and with the other data, as to prove some error 
in tbe obsei-vation or in the entry. 

If the flood-tide nortb of Sandy Hook, during the last quarter, rnns, 
as is said, nearly riorth, thè Eepublic would bave been retarded but 
Very slightly by tbe tide during the last four minutes; and this would 
teduce her average from the Narrows by about one-tweifth of a knot 
only, and make 8/ corresponding decrease in her final speed; but in 
that case her speed by land would be nearly her speed through the 
water. From the data derived from the Eepublic's log her speed 
must therefore bave been, for the few minutes preoeding the collision, 
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Bome^here from 13.17 to 13.50 knots through tbe water. This re- 
suit might haye been adopted from the simple ayerage of 12.80 knots 
after passing the Narrows, with the addition of the mean increase 
tbat her witnesses testiûed to. 

This resuit différa considerably from the testimony of the engineer 
and master as to the Eepublic's speed ; but it is manif est that their 
testimony is from estimâtes only, made up afterwards, and not from 
any strict actual observation, made at the time. The number of 
révolutions per minute was not actually observed; no entry of the 
number was njade; and the engineer's estima te of 45 or 46 at the 
tim« of the eqllision, with 10 per cent, slip, gives but 12.35 knots 
through the water, which is a half knot less than the average from 
the Narrows, counting npthing for the certain graduai increase in 
epeed, The number pf révolutions found entered in the log, viz., 39, 
would give but. 11.63 knots through the water, which is far from suf- 
ficient to hâve brougbt the Bepublic to the place of collision. If that 
entry was irom any actual observation, the observation must bave 
been maid^: riot long after passing Governor's island. Not onlyi 
tfaerefore, are the estimâtes of thèse ofQcers insufficient, but any mère 
unverified estimâtes are entitled to little weight as against theresults 
derived from the known time and the distance traversed. 
. Âuraniçk'a Speed. The Âurania, at 2 :05 p. m., was but a little astern 
of th« Eepublic, between Governor's island and Castle Garden. Her 
angines were then first put at continuous "f uU speed." She had been 
3topping, backing, and slowing before tbat; and it does not appe^r 
how long aftef 2 :05 it would take for her to acquire full headway. ghe 
must hâve got full headway, however, by the time she passed the Ee- 
publie, which, as the évidence shows, was not far from midway be- 
tween Bedioe's island and Eobbins reef, *. e., about 10,000 feet below 
Governor's island. The Eepublic must bave reached that point about 
inine and a half minutes after passing Fort William. From this point 
to the Aurania's place at the time of collision, ithe distance by the 
sailing (dotted) course is about 94,700 feet. To this must be added 
the amount of the Aurania's loss of speed, at the rate of about two 
and a half to three knots, p.ccording to the evidenice, during six min- 
utes of "half-speed," while she was passing Plynn's knoll, viz., about 
1,700 feet ; and also 400 feet for the effect of her port helm (two révo- 
lutions per minute) in rounding 11|^ points, and for the curve in her 
course, — makingin ail the équivalent of 96, 809' feet, traversed in 69|^ 
minutes, an average of 13.74 kpots, against an ayerage tideof about 
1 knot, or 14.74 knots through' the water. If the tide north of Sandy 
Hook be taken as running north, the Aurania's speed through the 
water would be 14.63, and her speed by land nearly the semé. 

This agrées nearly with the rate (14.72) gjven by the 56 révolutions 
per minute, entered in the Aurania's log, aud which the engineer said 
were thé full-speed révolutions for the hour in which they are «ntered, 
as nearly as he could then judge. The entry of the rate betweÇ'ii 2 
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and 3 o'clock is the same as that between 8 and é o'clock, viz., 56 
révolutions during each hour. Thiâ indicates no substantial increase 
in her speed as eëtimated at the time. The engineer and the master 
so testify. There is no évidence, and there are no oircumstances in the 
case, that tend to show any substantial increase of the Aurania's speed 
up to the collision, although, after 4:07 P. m., from a point about 
three miles east of Sandy Hook, she ran with the ebb tide 57 miles 
in 20â minutes, or at the rate of about 16.15 knots. 

The time frombuoy No. 10 to the collision also indicates that there 
was no material increase in the Aurania's speed, and agrées very 
closely with thè previous èstimate. The pilot testifles that he was 
off buoy No. 10 when he ordered "full speed" ahéad after six minutes' 
"half speed;" and the entry in the log shows that the time was 3:05 
p. if. The distance tO the place of collision by the dotted course was 
25,400 îeèti To this shoiild beadded the 400feet before mentioned, 
and probably 400 or 500 feet of the whole 1,700 feet, forloss of head- 
way from the previous half speed. This would make about 26,250 
feèt traversed in 19 minutes, or the rate of 13.64 knots; i. e., very 
neai?Iy thé same as the whole average, and showing no increase. Thé 
reason why the Aurania's speed did not increase is, according to the 
testimony, that she was allowed only a certain limited pressure of 
fltèàm, viz., about 801bs., while upon pilotage ground, and that press- 
ure was evénly rhaintained by the régulation of the throttle valve; 
while the Bepublic was not so limited, but was using ail the ateam 
her rising fires would give until complète full speed should be reached. 
The close approximation of thèse several results as to the Aurania's 
speed is pretty convincing proof of their substantial âocnracy. ïhey 
correspond more nearly thàn could bave boen anticipated, considering 
that, in noting and entering the time by the clock, fractions of a min- 
ute were disregarded. 

Taking the mean of the above computations, the resuit is that the 
Aurania was going through the water, during the few minutes before 
the collision, at the rate of about 14.68 knots; the Eepublic, from 
13.17 to 13.50 knots, — a différence of from 1.18 to 1.51 knots between 
the twô vessels. This would make the Aurania a little less than two 
miles abead of the Eepublic at the time the latter turned into the 
Swash channel, which agrées with the estimâtes of the Aurania's wit- 
nesses. - 

The Photograph. The conclusion drawn from the above data as to 
tbe compâratively small différence in the speed of the two vessels is 
strongly eonfirmed by the photograph of the Eepublic, taken by a 
passenger on the Aurania a short time before the collision. Upon 
careful 'éxainination I find that the conditions imposed by the photo- 
graph do tiot admit of a greater différence of speed than from one 
and onô'fourth tO one aûd one-half knots. The photograph was 
taken from a point on thé Aurania's port-rail, 179 feet aft of her 
Btem. Thë i>ictûre shows the Aurania then aheadv Cômpatation 
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from the scale of the plate proves that the distance from the photog- 
rapher to the Eepublic's mainmast (191 feet from her stem) was 724 
feet, and that the Une of vision formed an angle of 58 deg. 25 min. 
with her kéel. That would 'make a line from the photogra-pher, drawn 
at right angles with the Repuhlic's path at that moment, intersect 
that path 185 feet forward of the Eepublic's stem. The évidence 
leaves no doubt that during the interval of from one to three minutes 
at least before the collision, both vessels were headed very nearly for 
the Fairway buoy; i. e., not above 100 or 200 feet off from it either 
way. Observing this condition, and also the distance and the angle 
of vision given by the photograph, no position can be found for the 
two vessels, within even the extrême outside limits of their courses as 
claimed in the Eepublic's theory, that will admit of a différence of 
speed of upwards of one and one-half knots. The position of the two 
vessels one and one-fourth minutes before the collision, indicated in 
the careful diagrams submitted on the part of the Eepublic illustra- 
tive of her contention, not only puts the Aurania's head much to the 
northward of the buoy, whereas the évidence of the Aurania shows 
that she was headed somewhat to the south of it; but the angle of 
vision in the diagram, instead of being 58 deg. 25 min., as the pho- 
tograph requires, is 73 deg. 30 min., — a différence eqtial to the whole 
différence of convergence in dispute. If this angle in the diagram is 
made 58 deg. 25 min., the Aurania's position will be thereby ad- 
vanced at least 175 feet; and then the différence in speed, up to the 
point of collision, will be found to be but about one and three-tenths 
knots, instead of three knots. Position E* A' in Exhibit 10 is cor- 
rectly drawn for a time about 50 seconds before the collision, and it 
admits of a différence of speed of one and two-tenths knots only. In 
positions E' and E^, A^ and A*, the vessels are not headed properly. 
By taking différent positions more or less northerly or southerly with 
the angle of convergence 25 deg., as claimed by the Eepublic, and 
from one to four minutes before collision, an indefinite number of 
places may be found where the three conditions above specifiied may 
be fulfilied; but none of them admit a greater différence of speed 
than 1.50 knots ; and the différence diminishes as the position as- 
sumed is further to the westward, and longer before the collision, un- 
til the E«public's curve out of the Swash channel is reached. 

Thèse conclusions, derived from data least liable to error or mis- 
take, accord entirely with a great mass of évidence on the part of 
the Aurania; and, notwithstanding the'opposing testimony of the 
Eepublic's witnesses, I cannot hesitate therefore to adopt them as 
fixing approximately, and beyond reasonable donbt, the différence in 
speed of the two vessels at the time of the collision as not greater 
than from one and two-tenths to one and five-ténths knots. 

With this small différence in speed, it is immaterial, as respects 
the overtaking rule, whether the courses of the two vessels, after thé 
Eepublic gôt straightened out foi' the Fairway buoy, converged at an 
v.29F.no.2— 8 
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angle of 25 deg., as claimed by the Eepublic, or at an angle of from 10 
deg. to 15 deg. only, as claimed by the Aurania; for, in either case, 
at the time when the whistles were exchanged, i. «., when the two 
vessels recognized their duty to navigate *ith référence to each other, 
and undertook to observe the rules -which the existing situation im- 
posed upon them, they were converging by at least three points, even 
if the Eepublic was then Bwinging out of the Swash chapnel, and 
probably by an angle of as much as four or five points; and upon the 
small différence of speed above found, each must hâve borne, at that 
time, and long prior thereto, from two to three points at least for- 
ward of the other's beam. A tracing of their positions backward 
from the point of collision demonstrates this. Even if the Eepublic 
rounded to the northward of thei dotted course, as she claims, and 
etraightened out upon a course of E. by S. southerly, when nearly 
one and one-eighth miles from the buoy, heading one-fourth of a 
point north of the buoy, each would ail the time be forward of the 
other's beam until the Aurania, by her greater speed, itad brought 
the Eepublic clearly astern. With vessels of such great length, their 
bearings should be taken from the corresponding points on eachi 
The bridge, as the post of observation, is the most suitable point. 

The place w hère, if anywhere, the Eepublic would bave had the 
Aurania most pearly abeam, or abaft her beam, was at the moment 
when she got straightened out for the Pairway buoy after rounding 
out of the Swash channel. And at that time, whichever of the two 
théories ^.s to their courses be adopted, the Aurania was not astem 
of the Eepublic, but abreast of her, or netirly abreast.^precisely as 
in the case of The Cayuga, ut supra. Her stem was probably no 
further from the buoy than was , the stem of the Eepublic. After 
that the Aurania was constantly d^awing evidently ahead. Whether, 
thereforé, the time when the whistles were exchï^nged, or the time 
when the Eepublic got straightened for the buoy, be adopted as the 
time when the rules became applicable,, neitber vessel was astern of 
the other; and, their courses being converging, it follows that they 
were crossing vessels, under the sixteenth rule, and that the Eepublic 
was bound to keep out of the Way of the Aurania.; She had ample 
time and space to do so,— if not by keeping more to the north, tben 
by a little slackening of speed, and dropping astern, — and for not 
doing eithçr the Eepublic must be held in fault. - 
, 2. In considering whether the Aurania, though having the right of 
way, is chargeable with fault in not doing ail that was obïigatory upon 
her to avoid this collisionj it seems necessary to détermine whether 
the two: vessels were sailing under the larger or the smaller angle of 
convergence, as claimed by them respectively; and also to détermine, 
Bo far as possible, what w^re the immédiate causes that precipitated 
the collisionj and what was the angle of i convergence at which the 
vessels approached the Fairway buoy. 

The Eepublic makes this; angle of convergence, from the time she 
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got straightened out for the buoy, to be about 25 deg., by placing the 
course of each vessel outside of the dotted course on the officiai chart; 
i. e., her own course E. by S. southerly, some 300 feet to the north of 
the dotted course at the point of its divergence from the Swash chan- 
nel; the Aurania's course E. by N. |- N., and from 100 to 200 feet 
south of the dotted course from the south-west spit. The Aurania 
places the course of each vessel considerably inside of thèse dotted 
lines; her own course E. J N., aud about 700 feet north of the dotted 
course; the Eepublic's B. J S., and some 500 feet south of the dotted 
course from the Swash channel. 

The compass courses of both vessels, as claimed by each, are mainly 
mare estimâtes, or opinions made up af terwards. With the exception 
of the wheelsman of the Aurania, none of the officers engaged in the 
navigation of either vessel observed her heading by compass. The 
masters and pilota of both say that they did not observe the compass, 
nor steer by it ; but bjr the marks and buoys. Each, they say, headed 
for the buoy; the Âurahia keeping the buoy directly ahead, or a little 
on the port bow ; the Eepublic keeping it, as her witnesses say, one- 
fourth of a point on the starboard bow. 

The effect of the flood-tide, aided by the southerly wind, was, how- 
ever, such as to make the actual path of each about one-quarter of a 
point more north erly than her heading. Though this is unimpor- 
taut as respects their relative progfess, it is important in its bearings 
on the testimony as to the' spécifie courses, and as to the headings of 
the vessels to which the witnesses hâve testified. As the Eepublic, 
after straightening out, kept the Fairway buoy about a quarter of a 
point on her starboard bow, shecould not possibly hâve kept its bear- 
ing the same as she continued to approach it, if her heading by com- 
pass remained the same; The tide, and her own nearer approach, 
would hâve constantly caused the buoy to broaden off rapidly to star- 
board. To hâve kept a straight compass course for it, she would 
hâve been obliged to head about a quarter of a point to the south- 
ward of thô buoy, and to hâve kept it a little ou her port bow. As, 
however, she kept it on her starboard bow, she must either hâve 
changed her heading from time to time by porting, or else hâve ap- 
proached it by a continuons curve under a slightly port wheel; and 
in either casé, her heading, by thèse changes, would be considerably 
more to the southward when she got near the buoy than when she 
was first straightened out. Upon examination I am satisfied that 
this would hâve required a change on her part, during the interval, 
of nearly one point. If she first straightened out heading E. by S. 
southerly, she would hâve headed nearly E. S. E. at the collision 
even without any deflection from any other spécial cause ; if headed 
E. J S. at first, she would hâve ended about E. by S. J S. There 
-would be less change in the course of the Aurania, from thefact that 
she was kept headed a little to the southward of the buoy. But the 
testimony of the pilot and wheelsman indicates that she was headed 
Very nearl^^ for the buoy; and, as she must hâve drifted considerably 
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to the northward, and as, by the master's testimony, it appears that- 
repeated orders weregiven to the helmsman "to mind his port wheel" 
I hâve no doubt that at least half a point's change of heading was 
made in the Aurania's course before the moment of collision, bring- 
ing her probably to head nearly east. 

The probabilities of the case, and the weight of propf, in my judg- 
ment, show that, after the Republic rounded out of the Swash channel, 
the vessels were inside of the dotted Unes, and upon courses not con- 
verging more than one and one-half points, — at least not until very 
shortly before the collision. A great mass of witnesses, including 
nearly ail on the part of the Aurania, and many on the part of the 
Eepublic, whose dépositions were taken before the trial, show that, 
when the Eepublic got straightened out for the buoy, the two vessels 
were quite near each other, much nearer than from 500 to 700 yards, 
which the Republic's theory requires, and going upon approximately 
parallel courses; differing, as the Eepublio's fourthofficer estimated, 
by a point or a point and a half only. This could only be when both 
were much within the dotted courses. 

The pilot and the master of the Aurania locate the Aurania above 
the dotted line. The open Point Comfprt lights confirm it. Her port- 
ing afterwards, though denied by the wheelsman, is proved by several 
witnesses, some of them disinterested, who observed her diverging 
wake, and this porting, with her straight approach thereafter very 
nearly in line with the buoy, without again starboarding, nécessitâtes 
the northerly course. Nothing in the depth of water on rounding the 
south-west spit, or in the other ciroumstances, rendors this course 
improbable; while convenience in turning southwards after passing 
the buoy made a course north of the dotted line désirable. Baldwin, 
the wheelsman, says he did observe the wheel-house compass, about 
the time of the whistles, probably after the first slight porting, and 
that it was S. 82 deg. or 83 deg. Ë. This, with the 9 deg. correction 
for déviation, givea 1 deg. or 2 deg. N. of E. for her heading at that 
time, or nearly B. J N. for her actual path. This direction, subse- 
quently changed, as it must hâve been, to keep the buoy nearly 
ahead, would hâve brought her path nearly east at the collision. 

As respects the Eepublic, both her libel and her answer to the 
crosB-libel state, in effect, that, not long after straightening out for 
the buoy, it bore E. ^ S., and a little on her starboard bow. AU 
her witnesses say one-fourth of a point on her starboard bow. This 
would necessarily bring her below the dotted course. A party is not 
allowed any considérable departure from such deliberate allégations 
in its pleadings, under the exigencies of the trial, except on satisfac- 
tory explanation and clear proof, which cerfcainly do not exist hère. 
The Sarah Ann, 2 Sum. 206, 209 ; The S. Morgan, 94 U. S. 599- 
622. Besides the concurrence of a great majority of the witnesses, 
as above stated, there are other strong proofs that the Republic's 
course was not that which shé now contends for. 

(1) The pilot, as I understand him, statos explicitly that in run- 
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ning out of ihe Swash channel he went deliberately to the southward 
of the dotted course in order to be able to make a direct course for 
the buoy. He refers to the chart in explanation, and the chart 
shows that in the new position of the buoy, 1,250 feet east of its 
former place, and somewhat to the northward, reasonable prudence, 
in avoiding the two shoal points that run southward from the tail 
of the Eomer shoals, required him to round to the southward of the 
old dotted course, which ran to the buoy in its former position, and 
that he could not otherwise safely make a direct course for the Ged- 
ney buoy, A course E. by S. southerly would ruu directly over 
those shoal points. No prudent pilot in charge of such a vessel 
would do that, especially when the tide and the wind were setting 
the vessel further upon them. Upon that course, moreover, he would 
be straightened out for the buoy when considerably over a mile dis- 
tant from it; whereas he testified that, when straightened out, he 
was but three-fourths of a mile from it, — a larger error than a pilot 
Bo familiar with those waters, and the location and distances of the 
buoys would be likely to make ; whereas his estimate of distance 
agrées almost precisely with the Aurania's theory. 

(2) Again, ail say they did not begin to starboard in coming out 
of the Swash till below buoy No. 4, which is about 1,250 feet above 
the point of divergence. Capt. Irving says it was one or two lengths 
below. With her helm only two-thirds over, the Eepublio could not 
round from a position two lengths below No. 4, and be north of the 
dotted course, but would fall considerably to the south of it. 

(3) More condusive is the fact that the course of E. by S. south- 
erly, with the buoy one-fourth of a point on the starboard bow, which 
ail her wituesses testify to, could not possibly bave brought the Ee- 
public to the place of collision. That course adhered to, with the 
flood tide, would hâve carried her 600 feet to the northward of the 
buoy, far out of the Aurania's way. 

(é) Equally conclusive is the further fact that if the angle of con- 
vergence had been 25 deg., as the Eepublic claims, the distance of the 
two vessels apart one minute before the collision would hâve been 
nearly 700 feet; or, if the Aurania's course were as she claims, 
about 500 feet only. But at either of thèse distances apart, one 
minute before the collision, with both vessels heading for the buoy, 
there is no possible explanation of the collision consistent with the 
Eepublic's theory and testimony. No possible suction, port helm, or 
other influence from the Aurania could hâve had any sensible effect 
upon the Eepublic at that distance, or hâve sensibly neutralized or 
delayed the effect of the hard a-starboard helm which her officers say 
the Eepublic was then under, and in spite of which, as they say, the 
vessels came together. 

The facts show that the point of collision was about 550 feet west 
of the buoy, and not materially north of it. Had the Eepublic been 
mailing a course north of the dotted course, and at an angle of 25 deg., 
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or even of 20 degv, with the Aurania's course, and heading to the 
riorthward and eastward of the bnoy, as they ail say she was, ahe of- 
fers no explanation how she could hâve got to a point 550 feet ivest of 
the buoy when the tide and wind were ail the time settiiig lier to 
the northward of the buoy. From her assumed heading north ot 
the buoy one minute before collision, and at an angle of 25 deg. or 
20 deg. mth the Aurania's course, flhe could not hâve reached the 
point of ioollision, west of the bùoy, and so much to the southward of 
her former path, unless she went there under a port helm. The tes- 
timony of by far the greater number of witnesses to more nearly 
parallel courses, i. e., to a divergence of from one to one ahd a half 
points only, must therefore be adopted. 

I do not find anything inoonsistéut with this view in the testimony 
of Stephens, the first officer of the Aurania, or in the diagram illus- 
trating iti A diflPerence of a few feet only in his position at the mo- 
ment when he noticed the four masts range ail in one past the light- 
house would reduce the angle to one and one-half points, and that 
would agrée well with his estimate of the distance and the time^ viz., 
about a half minute before collision. But, besides this, the Eepublic, 
he says, was already swinging when he saw her, and this swinging 
must hâve increased her previous angle. The fourth officer of the 
Eepublic says they "got the course E. by S. southerly about the time 
[3:17 p. M.] when Sandy Hook light bore abeam S, by W. J W. 
true." This, as I hâve already said, is an erroneoas entry, and I 
cannot attach any weight to it. He does not even say that he ofe- 
served hér compass heading at that time; and there is no reason to 
suppose that his idea of the ship's heading, which he was not called 
on to observe, and did not enter, iâ any more accurate than the entry 
which it was his business to make, and which is certainly incorrect. 
The great distanèe of the light (some two miles) doubtless made ex- 
aet observation more difficult, and there was not then apparently 
aiiy occasion for accuracy. 

The shadow of the projecting grating against the ship's side, shown 
by the photograph, affords some confirmation of the Aurania's con- 
tention. If the computations could be strictly relied on, they would 
be conclusive. The length of the shadow is apparently about seventy- 
two one-hundredths only of the length of the grating; and that indi- 
cates an angle of 54 deg. 28 min. with the sun's position, or B. 35 
deg. 48 min. S. as the course of the Eepublic at that time. If an 
error of one-third were allowed, and the shadow increased to equal 
the length of the grating, the angle of the ship's side with the sun's 
position would be 45 deg., and the Eepublic's heading would then be 
E. 26 deg. 20 min. 8., a heading that could only be found while she 
was on the swing out of the Swash cbannel, or else within a few sec- 
onds of the collision ; and of those two, evidently the former must be 
adopted. At what précise point the photograph was taken I do not 
find it necessary to décide. Therè is an indefinite number of places, 
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as I liave already said, during the interval of four minutes before the 
«ollision, and within the limita of the dotted lines, where nearly ail 
the conditions of the photograpb, except as regards the shadow, can 
be fulfilled ; and there seem, upon the testimony, tp be such possi- 
bilities of error in the micrometric measurements of the shadow, or 
in variation in the position of the vessel that would affect the length 
pf the shadow, that I prefer not to lay any stress on those computa- 
tions. 

Immédiate Causes of Collision. The contentions of the parties are 
in direct contradiction as to the immédiate causes of the collision. 
Most of the witnesses on both sides se^m to agrée that, shortly before 
the collision, apparently about one minute before, the ,stem of the 
Eepublic seemed to be approaching the Aurania's quarter more sud- 
denly and more rapidly than their previous angle of convergence 
vrould account for. Accordingly, each charges the other with a change 
of belm; the Aurania alleging that the Eepublic ported, and thereby 
ewung her stem against the Aurania; the Eepublic, that the A»rania 
ported, and thereby swung her quarter towards the Eepublic; and the 
Kepubiip alsp charges that suction frpm the Aurt^nia's propeller, and 
from tba great displacement of the Aurania, also contributed to the 
resuit. The officers of each deny positively any such porting shortly 
before the collision, 

The évidence leaves no doubt that the Eepublio's engines were 
stopped and reversed just prior to the collision. This order; wa,s prob- 
ably given not more , than half or three-quarters of a minute] before 
they coUided, beoause there was timç only to get a few turns back- 
ward. A short time only before the order to stop and reverse, as the 
master gind pilot testify, an order ,was given to put the helm hard 
a-starboard. The wheelsman testiûes that he did starboard. The 
pilot says that under this order she canted about a point to the north- 
ward. But this is not compatible with the rapid approach of the 
vessels, Of with the place pf collision. It is oontrary, also, to the testi- 
mony of the master of the Eepublic; and thelatter is more likely cor- 
rect, for he says that, though the Eepublic usually obeya her helm 
readily, "the starboard helm [at that time] did not seem to bave hardly 
any effect. That is why I reversed the engines principally." From 
•what he did?between the two orders, the interval must hâve been cer- 
tainly a third of a minute, and probably more; so that the interval 
from the order to starboard to the collision must hâve been one min- 
ute, and probably a little longer. He says that, when he gave the 
order to starboard, the Aurania's mizzen-mast was "about abreast of 
onr bridge, , perhaps a little further ahead; I would not be sure," — 
i. e,, from 180 to 200 feet ahead of its relative place at the collision; 
and that the vessels were then "perhaps half to three-quarters of a 
ship's length apart," — i. e., 200 to 300 feet; and that "their courses 
were not then altered." TMb conârms the view as to the courses of 
the tvfo vessels above adop>ted. When the master of the Aurania 
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ehouted to the Eepublic to starboard, he says that the latter's stem 
was aft of him, and "perhaps between the two funnels," or from 170 to 
200 feet ahead of its place at the collision ; and that the vessels were 
then about 250 feet apart. While thèse distances or positions are 
not assumed to be exact, they pretty well agrée in indicating that, at 
a time from à minute to a minute and a half before collision, the ves- 
sels were only from 250 to 300 feet apart, and the Eepublic's stem 
relatively to the Aurania only 200 feet in advance of its place at the 
collision, and that, at that time, her approach sideways was more 
rapid than was expected from the previous angle of approach, and 
was such as to threaten fipeedy collision. In such a situation it is 
évident from the testimony that no influence of suction from the Au- 
rania could bave been felt at that distance apart. With vessels of 
fine Unes, going at less than the rate designed for them, the évidence 
of Capt. Watson, a most compétent expert, is that there is no latéral 
suction at ail. Whether there might not be some effeot of this kind 
exerted upon a vessel only a few feet distant by another very large 
vessel,moving rapidly in water of a depth little exceeding her draught, 
I am not clear. But I dô iiot crédit the suggestion that it could bave 
had tbe effeet of deliecting the Eepublic's stem at a distance of 250 
feet. 

It is clear, also, that the Aurania could not hâve ported, and bave 
thereby caused an apparent rapid approach, merely through the 
swinging of her stern towards the Eepublic. The proof shows that 
thîs effeet would swing her to the northward only 25 feet in ail ; and 
would continue only during 2é.seconds from the time the order was 
given. After that the stern would move away on the line of the curve. 
Considering that the Aurania, after 14 seconds, begins to cant at the 
rate of 5 deg. in 9 seconda, it is plain that had any such order to port 
been given, even a minute only before the collision, the Aurania, in- 
Btead of swinging up to the Eepublic, would hâve canted two and one- 
fourth points to the southward before the collision. The narrowness 
of tbe channel, however, did not permit so muoh change as that to 
the southward; but one-half of that change would necessarily hâve 
carried her south of the buoy, instead of north of it ;' and by that de- 
flection to the south, moreover, she would bave beaded, at the time 
of collision, very nearly in line with the Eepublic, instead of being at 
an angle at the moment of collision, as the proôf indicates, of about 
two or two and one-half points. Her testimony, that she did not port, 
is therefore cdnfirmed, and must be received as correct. 

The évidence of a great number of witnesses must be held to show 
that there was atleast some deflection to the southward in the course 
of the Eepublic, just before the collision ; for the great weight of proof 
is that the poiiit of collision was nearly directly west of the buoy, and 
at léast 550 feet distant from it, and not materially to the north of it. 
This, as above observed, was oonsiderably to the southward and west- 
Ward of the line 6f the Eepublic's course that she had been previously 
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following, which was to the northward and eastward of the buoy. 
Upon that course she had ail along been headed until in some way 
deflected from it, shortly before the collision, enough to bring her 560 
feet to the Avestward of the point she waa aiming at. 

So far as I can perceive, there are but two remaining causes which 
could hâve produced this deflection, viz., either her own porting, or 
the unavoidable swinging of her stem to the northward through the 
eiïect of the southerly wind. 

As respects porting there are but two alternatives: either that this 
was done deliberately, by the order of the officers, in order to go astern 
of the Aurania, as was their duty to do if there was not room to go 
to the northward, which order was too late, and failed through some 
miscalculation of the distance, or of the speed at which the Aurania 
was gaining on the Kepnblio; or else that the wheelsman, though or- 
dered to starboard, in fact ported by mistake, possibly from having 
been anticipating an order to port, and so misinterpreting the order 
actually given. The first of thèse alternatives involves direct perjury 
in the testimony of ail the officers concerned in the navigation of the 
Kepublic. The second involves two separate concurrent mistakes on 
the part of the wheelsman and of the master; for, not only does the 
wheelsman say he did starboard, but the master says that, before or- 
dering to stop and reverse, he went to the "tell-tale" in order to see, 
and did see that the helm was hard a-starboard, and that it did not 
seem to hâve much efPect, and that "after watching a few seconds 
longer, when it didn't éeem to draw clear, the pilot called ont, ' Stop !' 
and he ran to the telegraph, and rung 'fuU speed astern.' " Of course, 
it is possible that much of this might hâve occurred in référence to an 
order to port, instead of to starboard. That the Republic, however, 
did cant somewhat to starboard, as if under a port helm, when some 
250 feet distant from the Aurania, seems to me beyond doubt, from the 
fact that the place of collision was clearly to the southward (notwith- 
standing the' flood tide) of the course towards the northward of the 
buoy that she had ail the time previously been keeping. Had her 
helm, moreover, been put hard a-port a minute before the collision, as 
it would hâve been had it been ordered to be ported at ail for the pur- 
pose of going astern of the Aurania, considering that such steamers 
cant a point in going a length, or a little less, she would bave turned, 
up to the time of collision, at least three pbints, making the angle of 
collision fuUy four points,— considerably more than is at ail probable 
upon the évidence.* The porting of the wheel, and the curve in the 
Eepublic's wake, that several of the Aurania's witnesses testify to ob- 

•In collision cases a knowledge of the rate at which steamers turn under a hard 
a-port or hard a-starboard helm, and the effect of a reversai of the engines on steering, is 
so useful that the following facts, derived from experiments with the Aurania, made 
by Capt. Watson, are liere abstraoted from the record. 

In a calm aea and no wind, the Aurania, 480 feet long by 56 feet beam, going at 14J 
knots, her helm was ordered hard a-port. The helm is moved by steam, and goes hard 
over in about 12 seconds, and reduces the s^ieed from one-half to three-fourths of a 
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serving, may hâve been merely the slight porting, which, as I hâve- 
above said, {ânte, 115,) must hâve taken place in order to enable thfr 
Eepublic to keep the buoy from broadening ofï widely through the ef- 
fect of the tide. This was an immaterial porting, in order to préserve 
her course ; net the material porting hère considered, which would 
carry the Eepublic south of the buoy. 

The position of the Eepublic in référence to the Aurania was, how- 
ever, such that it was quite possible that the wind may hâve canted 
the Eepublic's stem to the northward, and hâve thereby produeed ali 
the deflection from her course that is necessary to explain the résulta 
witnessed. Eeardon, a pilot called by the Eepublic, says that he was, 
at the time, beating down the lower bay, and that the wind was a 
"four-khot breeze" from the south. This wind, though moderate, 
could net but affect the Eepublic unequally, and operate with con- 
sidérable force, when the whole after half of the Eepublic's huU was 
presented to it, while the forepart was in the lee of the Aurania, 
which hàd a freeboard 24 feet out of the water, and was higher than 
the Eepublic. This unequal influence of the wind was operative for 
over two minutes ; but the fnll effect of it would not be felt until the 
whole after half ôf the Eepublic's huU had got astem of the Aurania, 
which was about one and one-half minutes, or a little over, before the 
collision, i. e., very near the time when, acoording to the Eepublic'a 
testimony, she was seen unexpectedly drawing towards the Aurania. 
That this cause would defleet the Eepublic's course to some extent 
there càn be no doubt. A slight change of less than half a point ia 
the Eepublic's heading to the southward during the two minutes pre- 
ceding would hâve been sufficient to bring the Eepublic to her place 

knot. A change of heading was flrst observable in 14 seconds after the order was 
given. From that time her bows canted to starboard very regularly at the rate of 5 
deg. in eveiy 9 or 10 seconds, aiaking a change of 102 deg. in 3 minutes and 9 seconds, or 
1 point in going about 490 feet, i. e., about a Tength, and turning upon a radius of about 
2,500 feet, or a little over five lengths. The rate of change, compared with the length 
of the vessel, is a little less than appeared in the case of ïhe Lepanto, 21 Ped. Kep. 651. 
See White's Naval Architecture, 630-637. Her center of rotation is 114 feet aft of her 
stem; her center of gravity 120 feet further aft. Her engin es being reversed at the 
same speed, the action of her helm during the first minute after reversai is normal to a 
nlach reduced extent, canting her only from 5 deg. to 10 deg. at most. After that, her 
headway diminishing, and her propeller being right handed, her bows fall rapidly to 
starboard, through the action of the propeller alone, and the helm lias little or no eifeot 
until her headway is fnlly stopped; and this continues the same when she acjiuires 
Stern-way. Reversing full speed, at 13 to 14 knots speed, she is stopped dead in the 
water in 3 minutes 59 seconds after the engines are put full speeQ astern, and in a 
distance of 1,740 feet. The Oregon, the same, or nearly the same. And, in gênerai, what- 
ever be the rate at which she is working ahead, if the engines are reversed at the samt 
speed, she stops in the same time. 

In some experiments with the Frisia, (24 Féd. Eep. 495,) 350 feet long, 40 feet beam, 
and 2,313 tons net, and full speed 12 knots, it wasstated that, going full speed ahead, if 
the engines were reversed full speed, the bows canted one and one-half points to star- 
board, the propeller being right handed, whether the helm was put to port or to star- 
board (?) in the interval of two minutes until her headway was stopped; but with the 
rudder amid-ships, she fell oif two points to starboard in the same interval. (The dé- 
tails of the experiment were not given ia the testimony.) Under orders to stop and 
reverse, the engines were stopped in seven to eight seconds after the télégraphie order 
-was given, and reversed six seconds afterwards. It took 23 seconds to turn the rudde» 
ftom amid-ships to hard a-port. 



THE ACBANIA AND THE REPUBLIC. 123 

at the collision. While she was under such a swing, though slight, 
the action of the starboard helm would be delayed, as the master ob- 
served, and testifies that it was. In the excitement of the moment, 
the time allowed to observe the influence of the helm was probably 
short, no effect from it being ordinarily observable in less than a quar- 
ter of a minute ; and, during the half minute following the order to 
reverse the engines, the helmwould hâve but little normal effect; prob- 
ably not more than enough to counteract the continuing swing of the 
stem to the northward. As this view may reasonably account for the 
facts, I adopt it rather than the theory of the Eepublic's porting, 
against the positive testimony of ail those having charge of her navi- 
gation. 

The nature of the damage to the Eepublic in knocking her stem to 
port, accompanied also by the gouging out of Unes in the iron in a 
horizontal direction, shows only, as it seems to me, a eombination of 
a swinging motion with a forward one. The forward force was, dqubt- 
less, that of the Aurania; the swinging motion might bave been pro- 
duced equally by the Eepublic's port helm, or by her stern's swing- 
ing through the effect of the wind, or by the swinging of the Aurania's 
stem, if she had ported. I find nothing décisive in tbis feature. 

The best resuit I can arrive at, therefore, is that, while this collis- 
ion may possibly hâve been precipitated by an order to port, made 
under an erroneou s supposition that the Eepublic could drop astern 
in that way, or under a misapprehension of an order to starboard, it 
might also hâve been caused, and upon the testimony, as I find, was 
more probably caused, by the effect of the wind operating unequally 
upon the Eepublic's huU, while her forward part was in the Aurania's 
lee so as to swing her stem unavoidably to the northward ; that is to 
Bay, by one of the contingencies of navigation. 

But, whichever of thèse causes precipitated the collision, it must 
be beld to hâve been imprudent, rash, and blâmable navigation that 
Buffered two vessels of such size, going through the water at a speed 
of about 15 and 16|- statute miles, respectively, upon courses con- 
verging about one point, to come within 250 or 300 feet of each other, 
without any material effort by either up to that time to keep a way. 
If they were converging by one point only, they were "approaching" 
each other sideways at the rate of about 200 feet per minute; and 
as I find that the Aurania was gaining on the Eepublic not more than 
from 125 to 150 feet per minute, and had to gain from 150 to 200 
feet in order to clear her, I do not regard it as altogether certain, 
notwithstanding the opinions expressed by the Aurania's witnesses, 
that the vessels would not hâve coUided, evenif their previous courses 
had been perfeetly preserved. Such proximity, under great speed for 
such large vessels, very plainly, in my judgment, involved "risk of 
collision," within the meaning of the rules. "Eisk of collision" 
means, not merely certainty of collision if no efforts be made to avert 
it, but danger of collision; and there is danger or risk of collision 
Whenever it is not clearly safe to go on. The John Mcintyre, 9 Prob. 
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Div. 135. The distinction between the risk and the certainty qf col- 
lision is fuUy commented on by BrE|TT, L. J., in the case of The Béryl, 
9 Prob. Div. 137, where it was held that the ruies required -efforts to 
avoid, net merely the certainty of collision, but the risk of it; and 
that the obligation of the ship that had the right of way to slacken 
or stop in order to avoid collision arOse with the risk of collision, and 
not merely when it would otherwise be certain. Still more elabo- 
rately was the same point ruled aud decided by the house of lords in 
the case of The Khédive. App. Cas. 876. 

In my judgment, there was risk of collision, within the meaning of 
the rules, some time before thèse vessels had corne within 300 feet 
of each other, and at least two minutes before the collision, by reason 
of their converging courses, their great speed, and their great bulk, 
which prevented rapid handling. Two minutes before collision the 
Eepublic's stem was already at least 150 feet behind the Aurania's 
stem, and the latter vessel was evidently going ahead and orossing 
the Eepublic's bow. Even, therefore, if the Eepublio had had the 
right of way, it would hâve been her duty, being already somewhat 
astern, and the intent of the other to go ahead being clear, to slacken 
speed at once, or stop if necessary, under the seventeenth ruie. Hav- 
ing the right of way does not dispense with the seventeenth rule, nor 
supersede the obligation to stop, when actual risk of collision is im- 
pending. This is settled by the English décisions last cited, ànd by 
many décisions of the courts of this country. The America, 92 U. S. 
432, 438; The Sunnyside, 91 U. S. 218-224; The Columbia, 25 Fed. 
Eep. 844; The Frisia, 28 Fed. Eep. 249; The Hills, 23 Fed. Eep. 
413; The Fanwood, 28 Fed. Eep. 373; The Nacoochee, 22 Fed. Eep. 
859; S. 0. 28 Fed. Eep. 462. 

The same considérations, and the same autborities last cited, ap- 
ply to the Aurania, although, as I hâve found, she had the right of 
way; because, at least, two minutes before the collision, it was, I 
think, suffioiently manifest to the Aurania that the Eepublic was not 
performing her duty to keep out of the way by a safe and secure 
margin, either by steering sufBciently to the northward, or by slack- 
ening speed so as to drop astern ; nor was she apparently taking any 
Bteps to keep out of the way, but was keeping on with unabated speed. 
This, from the Aurania's point of view, viz., that the Aurania had 
the right of way, showed to the Aurania gross violation of duty by 
the Eepublio in not keeping o£f earlier, and that the Eepublic's per- 
sistent keeping of her speed and course involved, at least, the risk of 
collision ; since the close approach of the vessels left no margin for 
any of the unexpected contingencies of navigation. It is not to the 
purpose to say that if each had been kept upon exactly the same 
course, and if nothing unexpected had happened, no collision would 
hâve occurred, even if that fact were clear; or that the ofQcers of the 
Aurania supposed so. Considering the great interests of life and 
property at stake, a reasonable provision for safety against unex- 
pected contingencies, and even against slight mistakes or errors in 
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the navigation of either vessel, is plainly obligatory. No rational 
judgment, as it seems to me, can hesitate to pronounce it to be an 
unwarrantable risk to calculate so closely on one's course tliat a mo- 
mentary mistake or misapprehension of an order, or a brief and slight 
error on the part of either vessel, or a small unforeseen deflection 
from an unexpected cause, would be past ail remedy and involve in- 
évitable collision. 

The duty to keep out of the way, as this court has recently held, 
embraces the duty to keep away by a prudent and safe margin, hav- 
ing référence to ail the contingencies of navigation, {The Laura V. 
Rose, 28 Fed. Rep. 104; The Columbia, 9 Ben. 254;) and when the 
Eepublic was plainly and grossly negleoting her duty in this regard, 
and had approached within 250 or 300 feet, their courses converging 
so that the risk of collision was becoming more imminent, it became 
obligatory upon the Aurania, though she had the right of way, to do 
what she reasonably could to avoid, net perhaps the certainty of col- 
lision, but the impending risk of it. Although, in my judgment, the 
vessels were "approaohing each other" within the meaning of the 
seventeenth article, i. e., Sideways, the Aurania was not, in this case, 
required to slacken speed, because in the situation as it then existed, 
inasmuch as slackening would hâve tended to promote collision, a de- 
parture from that rule, under the provisions of article 24, is proved 
to bave been necessary; and she is therefore without fault in that re- 
spect. But she could and ought to hâve ported her helm, and gone 
to the southward of the buoy. There was nothing in the way to pre- 
vent this. There was sufficient water for a considérable space to the 
southward. Her officers say that they were intending to go to the south 
of the buoy ; but intended to wait until within a hundred feet of it 
before porting, and that their intention was thwarted by the force of 
the blow on the Aurania's stern, which swung her round, and forced 
her to go to the north of the buoy. I do not think the circumstances 
bear out this explanation. In my judgment, the intended porting, 
in wrder to go south of the buoy, was too long delayed. An eiaborate 
mathematical computation by Prof. Compton, submitted as a part of 
the Eepublic's argument, would indicate the possibility, at least, that 
the Aurania may not bave been deflected by the blow more than one- 
quarter of a point. Whether this be a correct estimate or not, other 
circumstances indicate that the Aurania was already so far to the 
northward; before the collision, that she could not, by porting subse- 
quently, bave gone south of the buoy, even if the collision had not 
occurred ; for if, at the time of collision, she was within 50 feet of a 
line running east and west through the buoy, her stem being from 
100 to 200 feet only from the buoy, upon porting to go south of it, 
the force of the tide and the swing of her stem under a port helm 
would hâve carried her stern across the buoy. On the other hand, 
had she, at that time, been more than 50 feet south of such a line, 
and heading a little south of the buoy, the blow upon the Republic 
could not hâve swung her stem so much aâ to cause her to go north 
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of the buoy without running orer it, except by a change of her head- 
ing of nearly four points to the northward, — a change muoh greater 
than the évidence admits. She passed northward of the buoy, and 
some 40 feet clear of it; her port sida being, therefore, 96 feet from 
it. There seems to me no probability that the blow could hâve made 
any such great change in her course, or that there was any suoh change 
as approximated to four points. The évidence indicates that her 
port side went 96 feet north of the buoy without much deflection from 
her previous course. The pilot says he did not port till the Aurania'a 
stem was past the buoy, and he thinks not till her stem was past it. 
The unavoidable inference is that, at the moment of collision, she 
was nearly in Une with the buoy, heading about east ; and this is to 
some extent conflrmed by the repeated statements of Capt. Hains in 
bis previous reports. 

The évidence, in my judgment, ail points, therefore, to the conclu- 
sion that the Aurania had gradually drifted to the northward of the 
regular course, through the effect of the flood-tide, not having been 
kept headed sufficiently to the southward of the buoy to counteract 
that effect; so that, at the time of the collision, she was nearly due 
west of the buoy. This would make easier her necessary turn be- 
yond the buoy, and was, I think, in part at least, designed by the 
pilot. Nor, aside from the Eepublio's close approach, was there 
anything wrong in this. Having the right of way, the Aurania had 
the right to the whole of Gedney channel, if, as the witnesses of the 
Eepublic say, that channel was not wide enough for two such vessels 
to go saf ely abreast in it ; and she had the légal right to go on either 
side of the buoy that was cuatomary, or most for her convenience ; 
and it would bave been the corresponding duty of the Eepublic, as 
the vessel bound to keep out of the way, to yield her ail of thèse 
rigbts, without obstruction, if there were no other circumstanees af- 
fecting this right. But that does not affect the Aurania's final obli- 
gation, when the Eepublic was plainly neglecting her duty to keep 
out of the way, and was threatening collision, to do what she could 
to avoid it by porting sufficiently to clear the manifest danger. Eule 
22, indeed, requires that the vessel having the right of way shall 
keep her course; but that is in order to avoid collisions, not to run 
into them, Eule 24 déclares : " Nothing in thèse rules shall exoner- 
ate any ship from the conséquences * * * of the neglect of any 
précaution which shall be required by the ordinary practice of sea- 
men, or by the spécial circumstanees of the case." Whenever danger 
of collision bas become manifest, and the vessel previously bound to 
avoid it is plainly neglecting her duty to do so, the circumstanees are 
spécial, and the other vessel must do what she can to prevent disas- 
ter. If this rule were not aoted on and rigidly enforced, disastrous 
collisions would arise daily, and the lives and property of innocent 
persons be sacrificed to a tenacious adhérence to the mère right of 
way; and that, not only when the conséquences of the négligence of 
the one oessel were easily avoidable by the other, but as often, also, 
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as there was any miscaloulation, or even honest mistake as to which 
vessel had the right of way, as is alleged in this case. 

Efule 21 déclares : "In narrow channels, every steam-ship sball, 
■when it is safe and practicable, keep to the side of the fairway or 
mid channel, which lies to the starboard side of such ship." The 
Aurania did not keep to the starboard side of the channel by any cer- 
tain or reasonable margin, as the place of collision shows. If she 
was not to the northward of the middle line of the channel at the 
time of the collision, she was very nearly, if not fnlly, up to that line. 
The one whistle which she had previously given also indioated, under 
the nineteenth rule, that she was directing her course to starboard. 
Without expressing any opinion as to the applicability, in this situa- 
tion and on pilotage ground, of the inspeotor's rules, which are clearly 
Incompatible with the new régulations, I think both vessels meant 
and understood the whistles to be indicative of their intentions ; and 
this confirmed also her obligation, under rule 21, tO keep to the star- 
board side of mid channel, or to the southward of the buoy. 

"The spécial circumstances of the case" also, under rule 24, which 
is a substitute for the former rule as to departures, in view of the 
Bepublic's neglect of duty, and the close approach of the two vessels, re- 
quired the Aurania to go to starboard; because that course would bave 
been away from danger and from risk of collision ; and because, in the 
situation of the two vessels, porting could not possibly hâve tended to 
thwart any movement of the Eepublic to avoid her. The Aurania, 
therefore, could bave done something to avoid this collision, by port- 
ing enougb to keep southward of the mid channel by a reasonable 
distance, and to go south of the buoy ; and this, in my judgment, would 
hâve avoided the disaster. Notwithstanding the fact that it was the 
primary duty of the Eepublic to keep ont of the way, I am constrained 
to hold, thongh not without muoh hésitation, that the Aurania is also 
to blâme. The reason of the rules and the policy of the law, which, 
for the safety of life and property, demand that no reasonable effort 
to avoid collision shall be neglected by either vessel, compel me to 
bold both in fault, and that the damages be divided. 



The J, L. Pendergast.* 

Chisholm V. The J. L. Pendekgast, etc. 

(Bisiriet Court, 8. D. New York. November 15, 1888. 

Sbajten— Wages— Mastek's Lien— Bbitish Vessel — Law dp the Flag— Mokt- 
GAGBB IN Possession, but Ostbnsiblt Agent Only for Fobbign Ownke— 
British Mbbchants' Shipping Act. 

Libelant shipped in New York, as master of the bark P. , knowing that she had 
a British registry, and supposing that she was owned by a British subject re- 

lEeported by Edward G. Benedlct, Esq., of the Kew York bar. 
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siding in Québec. In fact, one P. was mortçagee in possession, and running 
the vessel for bis own account, thougb acting ostensibly as "agent for own- 
ers. " Held, that libelant was entitled to tbe benefit of the British merchants' 
shipping act, as the law of the flag that governed tbe ship, and upon which 
he relied in joining her, and which was presumably the law contemplated bj 
-both parties, and that, under that act, libelant had a lien ou the vessel for his 
wages. 

Hill, Wing d Skoudy, for libelantSk 
Whitehead, Parker é Dexter, for claimants. 

Beown, J. The libelant, as master of the bark J. L. Pendergast, 
claims a lien upon the vessel for his wages, under the British mer- 
chants' shipping act, on the ground that she was run as a British 
vessel, and owned by a British subjeot, residing in Québec, where the 
bark was registered. James F. Pendergast held a mortgagé upon the" 
vessel, and was in reality in possession, and running her for his own 
account, but acted ostensibly as "agent for the owners." The libel- 
ant knew her British registry; engaged as captain with Mr. Pender- 
gast, in New York, supposing her, as he testified, to be in fact owned 
by her registered owner, who lived in Québec; and he had no knowl- 
edge of Mr, Pendergast's interest, other than as agent of the vessel, 
and who signed as such in his dealings. Had the master known 
that Mr. Pendergast was a mortgagee in possession, and managing 
the ship for his own benefit, I think he could not hâve invoked the 
benefits of the English Merchants' Shipping Act. But Mr. Pender- 
gast's act in dealing ostensibly as agent only, in efféct concealed his 
true relation to the vessel. Mr. Pendergast was not, however, the 
actual holder of the mortgagé. It had been assigned by him to E. 
D. Morgan & Co., as collatéral security. I think that the libelant 
is therefore entitled to the benefits of the marchants' shipping act, as 
the law of the flag that governed the relations of those on board the 
ship, and upon which he relied on joining her, and which was pre- 
sumably the law contemplated by both parties. The J. Friederich, 1 
Wm. Kob. 35; Covert v. The British Brig Wexford, 3 Fed. Eep. 577. 
The mortgagee, therefore, has no equity to withhold from the master 
ont of the proceeds of the ship the payment of the master's services, 
by which he has profited. The Geo. T. Kemp, 2 hovf. HT; TheWal- 
kyrien, 11 Blatchf. 241; Pritchard v. Nbrton, 106 U. S. 124; S. 0. 
1 Sup. et. Eep. 102; The Gdetano, 7 Prob. Div. 1, 137; Charter ed 
Mercantile, etc., v. Netherlands, 10 Q. B. Div. 521. I do not think 
that there is any such account in the case as should preclude the 
master from recovering the amount due to him. 

Decree for the libelant for amount claimed, with costs, but without 
extra pay. 



QAREETT V. NEW YORK TRANSIT & TERMINAL CO. 129 



Gabrett and otfaers v. New York Transit & Terminal Co., Lim- 
ited, and others. 

{Gireuit Court, 8. D. N'été York. November 27, 1886.) 

1. COTJRTB — JuEisDicTioN — TJnitbd Stateb Cibctut Coubt— Collusion m 
JorsTDER or Pabtibs. 

The statuts which requiree a suit to be dismissed when it appears that a 
party bas been colluaively made or joined for tbe purpose of creating a case 
cognizable by tbe United States circuit court is not intended to restriot those 
■who contemplate bringing a suit, from selecting as adversaries ail tbose 
against •wbom any substantial relief may be sougbt. 

3. EQttITT— PlEADIKG — PrOTBKT— JUDGMBNT RbCOSD— FORMEK SuiT. 

Where the judgment record, made a profert in a plea, sbowed that the de- 
cree in. the former suit was without préjudice to the right of the plaintiffs to 
bring a new action against ail but one of the several défendants who joined 
in the plea, held, that the plea was bad. 

3. Samb— Setting up in Plba Facts Required to bb in Bill— Rulb 94 in 
Eqtjitt. 

A plea is bad which sets up matters of f act appearing on the face of the 
bill, and which sets up aflBrmatively, by way of défense, a f act which a plain- 
tifiE is required to allège in his bill by rule 94 in equity. 

In Equity. 

Edward W. Skeldon, {William W. MacFarland, of eonnsel,) for 
complainants. 

C. A. Scward, for défendants. 

Wallacb, J. None of the pleas which hâve been set down for ar- 
gument are good. The first plea is to the jurisdiction of the coart, 
and is an attempt to allégé that three persons specified, who are made 
parties défendant, with others, should hâve been made parties plain- 
tifif, but hâve been made défendants coUusively, in order that the 
necessary diversity of citizenship between the parties may appear. 
The bill calls for relief against certain fraudulent acts of one Barnes 
and the corporation he dominâtes, as to which the three défendants 
hâve similar interests to the plaintiffs ; but it also calls for an ac- 
count to asc'ertain and establish the claims and liens of tbe plaintiffs, 
of the three défendants, and of Barnes, as between each other, grow- 
ing out of the joint adventure which culminated in the frauds of 
Barnes. Thèse three détendants are adversary parties to the plain- 
tiffs upon- the issues to which the second and third prayers for relief 
in the bill are addressed. No facts are alleged in the plea to show 
that thèse are not genuine issues ; but the plea states merely légal 
conclusions. The statute which requires a suit to be dismissed when 
it appears that a party bas been coUusively made or joined for tbe 
purpose of creating a case cognizable by the circuit court is not in- 
tended to restrict those who contemplate bringing a suit from select- 
ing as adversaries ail those against whom any substantial relief may 
be sought. 

v.29F.no.3— 9 
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The second plea îs bad because the judgment record, made a pro- 
fert in tbe plea, shows that the decree in the former sait was with-. 
out préjudice to the right of the plaintiffs to bring a new action 
against ail but one of the several défendants who joined in the plea. 
Without aid from the record the plea would be bad, because it does 
not deny the allégations of faot contained in the bill respecting the 
bringing of the former suit, the matters in issue therein, and the dé- 
cision and judgment rendered. 

The third plea sets ap matters which, if material in any aspect, 
should be relied on by demurrer ; because the facts brought forward 
appear on the face of the bill, and présent only an issue of law. The 
plea sets np afSrmatively, by way of défense, a f act which a plaintiff 
is required to allège in his bill by the terms of the ninety-fourth rnle 
in eqnity. Besides this, the ninety-fourth rule bas no application to 
a case like that made by the bill. 

ïhe pleas are overruled, with costs to the plaintiffs. 



ElNDSKOPF V. PlATTO. 

(àtreuii Court, B. D. WUeotmn. November 8, 1888.) 

DiscovBRT— Pakties Compétent 'WrrNBSsBs. 

A blU for discovery in aid of an action at law cannot be maîntaïned wbew 
full discovery may be compelled by examination ol tbe adverse ptiriy m a 
witness i& the suit at law. 

In Eqnity. Bill for discovery, 
Mr. Monroe, for complainant. 
J. V. V. Platto, in pro, per. 

Dyee, J., (orally.) This is a bill for a discovery. The discovery 
sought is of certain facts in aid of a suit at law peuding in this court 
between the same parties. The bill is demurred to on the ground 
that it is not maintainable upon the case prefiented. 

The suit at law was brought by the présent complainant to recover 
from the defenda,nt certain amount$ of money which the complaint 
in that case allèges he collected, as attorney for the plaintiff, upon a 
promissory note placed in his hands for collection. To that com- 
plaint the défendant made answer to the effect that, at the time 
named he collected upon the nçtte the sum of $1,850, and paid the 
Bame to the plaintiff; that subsequèntly he collected the further sum 
of, $251.88, which was indorsed upon the note, and retained in his 
hands to apply upon services. It is then further alleged in the an- 
swer that, at a later date, he collected, by virtue of certain proceed- 
ings which he says were instifuted for the purpose, ^he further sum 
of $2,487.15, and paid the same to the plaintiff. There is then a 
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further allégation tbat he rendèred other services whîch were incident 
to the collection of the note, and that bis entire services were worth 
the sum of $500; and, after applying upon that sum the |251.38 
before referred to, he demanda, in a counter-daim contained in bis 
answer, a judgment against the plaintiff for the sum of $248.62. 
This answer was amended so as to set out more fuUy and partiou- 
larly the services which the défendant alleged he rendèred for the 
plaintiflf. Otberwise the amended answer is like tbe original. To 
the counter-claim thus set up the plaintiff replied, denying tbat there 
was anything due to tbe défendant for services rendèred to tbe plain- 
tiff, and alleging that he had been f ully paid for ail services per- 
formed by him in the collection of the note. 

This suit at law being pending, the plaintiff therein filed this bill 
upon the equity side of tbe court. It is not, it should be observed, a 
bill for discovery and relief, but a bill for discovery parely, and tbe 
facts which the court bas already stated are set out in the bill. It is, 
moreover, alleged in the bill tbat the défendant collected varions sums 
of money, to apply upon the note in suit, from parties against wbom 
the complainant's busband bad beld aecounts and choses in action, 
which aecounts and demands the bill avers bad been placed in the 
defendant's hands for collection; and when coUected tbe proceeds 
were to beapplied upon tbisnote. Tbe complainant also statesthat, 
in conséquence of tbe lapse of time, sbe is ignorant of various facts 
which are material to the trial of tbe issues in the suit at law, — par- 
ticularly with référence to the payments alleged to bave been made 
to tbe défendant on account of services ; and she calls upon the de- 
fendant in aid of the trial of tbe suit at law, to discover ail the facts 
in relation to such payments, and in connection with the transaction 
whicb is tbe subject of controversy between tbe parties. The bill 
concludes with numerous interrogatories addressed to tbe défendant, 
foUowed by a prayer for discovery, and for an injunction to restrain ' 
further proceedings in tbe sait at law nntil discovery is made. 

Tbe question to be determined is, is the bill maintainable ? Under 
tbe chancery practice, and independently of any statute by virtue of 
which a party can be compelled to testify as a witness in a suit at 
law, we find the rule, as laid down by Mr. Story in bis Equity Plead- 
ings, (section 555,) to be as follows: 

"In cases of a purely civil nature, courts of equity wîU not sustain a h\V> 
for a discovery in aid of a suit pending in another court of ordinary jurisdic 
tien if that court itself can compel the discovery required; for, in such a 
case, the remedy elsewh^re is complète, and the interférence of a court of 
equity is unneceasary and vexatious. Thus, where a bill, among other 
things, was flled for a discovery of the value of the respective real and Per- 
sonal estâtes of the inhabitants of a parish, in which certain church rates had 
been assessed, and how the money collected by uieans of such rates had been 
disposed of, ademurrer was allowed, because the ecclesiastical court in whifch 
the suit was depending, and to which the ordinary jurladiction belonged, was 
capable of compelling the discovery." 
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Before ihe passage of the statute of the United States whîch per- 
mits parties to be sworn and examined as witnesses in suits at law, 1 
suppose there is no doubt that such a bill as this would lie, because 
the oase would then be within the rule thus stated by Mr. Story. 
Discovery of the facts from the party could be in no other way ob- 
tained. But since the passage of the act of July 2, 1864, (section 
858, Eev. St.,) which provides that no witness shall be excluded in 
any civil action because he is a party to or interested in the issue 
tried, a party to a suit may be a witness, may be called by the ad- 
verse party on the trial, and may be compelled to disclose ail facts 
within his kûowledge touching the controversy between them. 

It was held by Judge Blatchfoed in the case of Heath \. Erie R. 
Co., 9 Blatchf . 319, which was a bill of discovery, that, since the pas- 
sage of that act, a bill for the discovery of facts resting in the knowl- 
edge of the opposite party is unnecessary ; for the discovery can be 
bad by an examination of the party in the iirst cause. "The theory 
and basis of a bill of discovery in equity in aid of a défense in another 
suit is that the court in which such other suit is pending has no means 
of compelljng a discovery from the plaintiff therein of the facts ma- 
terial to the défense." 

Even more décisive and authoritative is the décision of the suprême 
court of the United States in Brown v. Swann, 10 Pet. 497, — a case 
not referred to on the argument, and which must hâve escaped the 
attention of counsel on both sides. That was a case arising under 
the statute of usury of the state of Virginia, and I read at some length 
from the opinion of the court, because the rule on the subject is 
clearly and fuUy stated, The court, referring to the statute, say: 

" The third section of the statute is in thèse words : 'Any borrower of money 
or goods may exhibit a bill in chanoery against the lenders, and compel them to 
discover on oath the money they really lent, and ail bargains, contracts, or shif ts 
. which shall hâve passed between them relative to such loau, or the repayment 
thereof , and the interest and considération for the same.' * * ♦ The flrst 
question, then. to be considered is, can the bill of the complainants be brought 
within the opération of the section? "We think not. Besides only making 
the contingent and prospective offer to pay the principal when the affairs of 
the intestate ' would admit of it,' which is altogether insuflScient, as any other 
indefinite ofEer or acknowledgment of obligation to pay the principal would 
be, thé bill is déficient in the material averment, essential to ail such bills of 
discovery as this is, that the complainants are unable to prove the facts sought 
from the conscience of the défendant by other testimony; but, on the con- 
trary, facts are stated in it from which a différent presumption may be fairly 
raised. 

"When the législature of Virginia passed the statute, it flxed the nature 
and extent of the jurisdiction of a court of equity to. compel a discovery upon 
oath from an interested party, in a suit either at law or in equity, and the 
rules which equity had prescribed to itself to enforce its jurisdiction in this 
regard. It knew the distinction between a bill for such discovery and other 
bills in chancery, which are also bills for discovery. One of the former is a 
bill for the discovery of facts alleged to exist only in the knowledge of a per- 
son, a party to a private transaction with the person seeking the dlsclosure, 
essential to the establishment of a just right in the latter, and which would 



KINDSKOPP V. PLATTO. 138 

be defeated without sueh disclosure. In other words, it is a bill to discover 
facts whicli cannot be proved aceording to the existing forms of procédure at 
law. The jurisdietion of a court of eqnity in this regard rests upon the iu- 
ability of the courts of comraon law to obtain or to compel such testimony to 
be given. It has no other foundation ; and whenever a discovery of this kind 
is sought in equity, if it shall appear that the same facts could be obtaiiied by 
the process of the courts of common law, it is an abuse of the powers of chan- 
cery to interfère. The courts of common law having f ull power to compel the 
attendance of witnesses, it follows that the ald of equity can alone be wanted 
for a discovery in fhose cases where there is no witness to prove what is sought 
f rom the conscience of an interested party. Courts of chancery bave then es- 
tablished rules for the exercise of this jurisdietion, to keep it within its proper 
limits, and to prevent it from encroaching upon the jurisdietion of the courts 
of common law." 

The court then cites some American authorities, and says finally : 
"Many other authorities to the same purpose might be cited from English 
and American reports. Unless such averments are required, is it not obvious 
that the boundaries between the chancery and common-law courts would be 
broken down, and that chancellors would find themselves, under bills for a 
discovery from an interested party, engaged in the settlement of controversies 
by évidence aliunde which the common-law courts hâve proeured under the 
process of a subpœna; in delaying proceedings at law by prêteuses that a dis- 
covery is wanted for the sake of justice; and in enjoining judgments upon 
indeflnite allégations of the plaintiff having a knowledge of facts which give 
to a défendant an equity to be released, though the défendant might hâve 
availed himself of the évidence of third persons to establish the same facts in 
the progress of the cause, or of the powers of chancery to procure them, by à 
discovery to assist the court in deciding it, which last is the case now under 
considération?" 

As is obvious, this décision of the suprême court is directly appli- 
cable to the case at bar. What is sought by this bill is a discovery, 
by the défendant, of certain facts which it is believed are in his pos- 
session, and within his knowledge. Ali that would be accomplished 
if this bill were to be maintained, and a decree for a discovery made, 
would be a disclosure of those facts by the défendant. In the suit at 
law, as the présent statutes of the United States provide, the défend- 
ant may be called as a witness, œay be just as effectually examined 
as any other witness, and may be compelled to make just as complète 
a discovery as, in the absence of this statute, he could be compelled 
to make under a bill of discovery. 

This being so, it follows that this bill is not maintainable. The 
demnrrer will therefore be sustaiued, and the bill dismissed. 
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United States v. Minoe and another. 

{Circuit Court, N. D. California. November 23, 1886.) 

1. Public Lands— Acquisition by Patent— Bona Fidb Purchasbk. 

A purchaser in good faith for a valuable considération from a patentée of 
United States lands, without notice of adverse claims, is entitled to rely on 
the record; and tlie patent, if valid on its face, will not b.e vacated, as to bim, 
for matters dehors the record. 

8. Vendor and Vbndbb— Bona Fide Puechasers— Notice ht Possession. 

A pre-emption claimant to an 80-acre tract, which he bas included in bis 
flling, but wbicb he bas never lived on, inclosed, or cultivated, and which is 
covered with a forest, thougb he bas lived on, inclosed, and cultivated a por- 
tion of the lands he bas flled on, over a quarter of a mile away from the land 
in question, bas not had sucb possession as constitutes constructive notice to 
a boîM fide purchaser. 

In Equity. Suit to vaoate patent to land on ground of fraud. 
S. G. Hilborn, U. S. Atty., and J. D. Chamberlain, for plaintiff. 
Hiram Smith, for défendant, Croghan. 
Before Sawyee, J. 

Sawybr, j. This is a bill in equity to vacate a patent issued to 
défendant Minor to 80 acres of land, being the W. J of the N. W. i 
of a certain section, on the ground that it had been fraudulently pro- 
cured. Minor, having no interest in the land, made default, and the 
décision must turn on the rights of défendant Croghan upon the case 
as disclosed by the bill, answer, and stipulated faots. 

The material facts, as appear by stipulation, and by the uncontra- 
dicted answer responsive to the bill, are as follows : Minor filed his 
declaratory statement for the land in question, as a pre-emptioner, 
October 23, 1874. He made his proofs as a pre-emptioner, and paid 
for the land in full, June 23, 1875. He made his proofs without no- 
tice to or knowledge of Spence, by and througb the mistake and in- 
advertence of the land departmênt in not noting a contest between 
Spence and Minor. A patent regular in form was issued to Minor, 
January 5, 1876. He had a house on the land, but had not made it 
his home, or inhabited the land, as required by law, when he made 
sucb proofs, and procured his patent. Being indebted to défendant, 
Croghan, in the sum of $1,280, then due, on May 1, 1876, having, at 
the time, the patent in his possession, in considération of said indebt- 
edness, and the further considération of an extension for six months' 
time in which to pay said indebtedness, on interest at 1|- per cent, 
per m'onth, Minor gave his note for the amount to Croghan, payable 
in six months, and, to secure payment, executed a mortgage on said 
land. Croghan, at the time of extending the time of payment and 
taking said mortgage, had in faet no notice of the fraudulent manner 
in which said patent had been obtained, but supposed it to bave been 
in ail respects honestly and properly issued, and no notice of any 
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claim made by Spence to said land, and no knowledge or notice in 
fact of any facts that shonld put him upon inquiry. But he, in good 
faith, supposing Minor's title to be good, took said mortgage in con- 
sidération of said indebtedness, fuUy and justly due, and of the fur- 
ther considération of an extension of the time of payment of said in- 
debtedness, He was a mortgagee in good faith, and for a vahiable 
considération, without notice of any defect in the title, or of any coun- 
ter-equities. At the time he took the mortgage he lived 12 miles 
from the land, and did not know Spence, and did not know where 
he lived. At the time Minor filed his declaratory statement; aï the 
time he made his final proofs, and paid for the land in question; at 
the time of the issue of the patent to him; and at the time of the ex- 
écution of said mortgage to défendant Croghan, — Minor had no 
knowledge whatever of any claim by Spence to said land. He had 
never known or heard of any claim by Spence until after the exécu- 
tion of said mortgage to Croghan. 

One Spence having, in 1872, settled upon the south 40 acres of 
the W. J of the S. W. J of the same section, with an intent to pre- 
empt that 80, and the 80 in question, adjoining on the north, on 
December 8, 1874, after the filing of Minor's statement, filed a de- 
claratory statement covering the W. J of the S. W. J, and the W. J 
of the N. W. \, of the section ; the latter being the land in question 
covered by Minor's claim, constituting the two 80's, standing end to 
end to each other. Spence built a house upon the south half of the 
south 80. a quarter of a mile or more from the land in question. He 
made sundry improvements on, and cultivated and fenced a portion 
of, the south part of the south 80, but he never made any improve- 
ments of any kind or lived on the north 80 in question, and there 
was nothing on the land in question, at the date of said mortgage, or 
at any time, to indicate that it was claimed by anybody, except the 
house owned by the patentée, Minor. The land was unoccupied, and 
not inclosed. The land on both tracts, and the surrounding country, 
was ail heavily timbered with redwood. In January, 1878, long after 
the patent to Minor and mortgage to Croghan, Spence, in the land- 
office, changed his pre-emption claim to a homestead claim ; and in 
April, 1880, made his proofs on said homestead claim to both tracts, 
paid the required charges thereon, and sought a patent for the land. 

In the mean time Croghan had foreclosed his mortgage, and pur- 
chased.in the mortgaged premises, being the 80 in question, at the 
sale under the decree, and in due time received the sheriff's deed. 
He now holds the légal title, under the patent to Minor, in pursuance 
of the transactions set out. 

In my judgment, his title as valid against ail tbe world. The title 
was probably voidable for the frand of Minor, and mistake in the 
land-office, in the hands of Minor, but it was not void upon the face 
of the record. The patent, which is the final record of the title, 
{Beard v. Federy, 3 Wall. 491, 492,) was regular and valid on its 
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face. The proper department of the government had examîned tlie 
case on the évidence presented, adjudged the right to be in Minor, 
and issued the patent accordingly in due form. The patent could only 
be assailed by matter resting in paroi dehors the record. Innocent 
parties were entitied to rely upon the record. Croghan, relying upon 
the record, without any notice of any claim whatever on the part of 
Spence or of the United States, for a good and valuable considéra- 
tion, and with the utmost good faith, took the mortgage; thereby 
soeuring a valid lien upon the premises in question, that was ulti- 
mateiy perfected into a légal title, which he now holds. Being a 
hona fide purchaser for value, without notice of any counter-equities 
or claims, there appearing no flaw upon the record, his title is im- 
pregnable. His equities are, at least, equal to those of Spence, and 
superior to those of the United States, the complainants herein, 
through whose négligence the patent was issued, by means of which 
Croghan innocently got into his présent position; and, having the 
légal title, it must prevail. The position of the party having the 
légal title, with equal or superior equities, is best. 

There must be a decree dismissing the bill, with costs; and it is 
80 ordered. 



Shattuo V, McAethce and another.* 

(Circuit Court, E. D. Missouri. October 1, 1886.) 

1. LiBEL— Measukb op Damages— Mitigating Circumstanchs. 

Where a man lias to appear in court as plaintiff in a libel suit to vindicate 
himself against a charge reflectin^ on his personal or officiai character, he is 
only entitied, if there are mitigating circumstances, and not express malice, 
to such damages as will compensate him and make him whole. 
3. Same— ExPENSBS— Injurt to Feelings 

In such cases the plaintifl's expenses, and the outrage to his feelings, may 
be considered. 
8. Samb — Mitigating Circumstances. 

The fact that the publication, though taise, was an lionest eflEort to rejjel 
an accusation made by the plaintifE against the défendant, is a mitigating cir- 
cumstance.* 
4 Samb — Exemplart Damages. 

Where a libelous publication is made through spite, personal il! will; or 
malice, exemplary damages may be allowed as a warning, and as a punish- 
ment for the offense.^ 
5. Same— Province of Jury. 

It is the exclusive province of the jury to détermine the amount of exem- 
plary damages which should be allowed. 

lEdited by Benj. F. Rex, Esq., of the St. Louis bar. 

'Provocation goes in mitigation of damages. Warner y. liOokerhy, (Minn.) 18 N. W. 
Eej>. 821; Id. 145. 

ïn the absence of actnal malice, punitive damages should not be allowed. Neeb v. 
Hope, (Pa.) 2 Atl. Eep. 568; Templetôn v. Graves, (Wis.) 17N. W. Eep. 672. They are 
not given for implied malice. Eviston v. Cramer, (Wis.) 15 N. W. Eep. 760; S. C. 11 N. 
W. Eep. 556. 

Ëee, also, note to Shattuc v. McArthur, 25 Fed. Eep. 133. 
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6. Same— Statbment Held Libblotjs. 

The statement that S., the gênerai passenger agent of a railroad Company, 
"bas grown ricli by making his local ticket agents, or some of them, divide 
their commissions with. him, " is libelous. 

At Law. Action for libel. See S. C. 25 Fed. Eep. 133. 

The pétition states that on or about the sixteenth day of May, 
1885, the défendants published in a newspaper called the "Eailway 
Eegister," at the city of St. Louis, in the state of Missouri, the fol- 
lowing libelous words concerning the plaintiff, and of and concerning 
him in his capacity and occupation of gênerai passenger agent of the 
Ohio & Mississippi Eailway Company, viz.: "Mr. Shattuc [meaning 
plaintiff] has grown rich by making his local ticket agents, [meaning 
the local ticket agents of the Ohio & Mississippi Eailway Company,] 
or some of them, divide their commissions with him, [meaning 
plaintiff ;] " thereby meaning that plaintiff had improperly used his 
position as gênerai passenger agent, as aforesaid, to force the ticket 
agents under him to divide with him the commissions received for 
the sale of railway tickets made by them as agents, under the plain- 
tiff, of the Ohio & Mississippi Eailway Company. 

The defendant's answer adoiits the publication, but states that the' 
commissions referred to were those received by said agents for the 
sale of railroad tickets over other lines of road, and that the publi-' 
cation complained of was made of and concerning the plaintiff, in 
his officiai capacity, as an officer of a quasi public corporation, and 
was made without malice, and upou reasonable cause, and was pro- 
voked by a statement published by the plaintiff to the effeet that the 
défendant, Me Arthur, was a ''parasite" and a "blackguard," and 
"had an itching palm," and by statements that he was a "black- 
mailer." 

Krum é Jonaa and Garland Pollard, for plaintiff. 

Dyer, Lee <è Ellis, for défendants. 

Teeat, J., (charging jwry orally.) Under the pleadings in the case, 
and the admissions of counsel, your duty is to consider a very lim- 
ited Une of inquiry. It is admitted that the défendants published 
the alleged libelous matter concerning the plaintiff, which was read 
to yoii from the paper of the date, I think, of May 16th. That, in 
the eye of the law, was a libelous publication. 

The défendants do not attempt, in the language of the law, to jus- 
tify that publication on the ground that it was true, but admit that 
it was false. Under the allégations of the pleadings they knew it was 
false. Consequently your verdict must be for the plaintiff. For what 
sum ? is the inquiry. Ordinarily, in suits for libel, where a man has 
to appear in court to vindicate himself against a charge reflecting on 
his Personal or officiai character, the jury will give him such compen- 
sation (if there are mitigating circumstances) as will make him whole 
with regard to the expenses and outraged feelings suffered by him 
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for the false imputation resting upon him, and no more. But if tlie 
publication was made thi'ough spite, personal ill will, malice "express" 
in the language of the law, then the jury are justiiied in awarding 
"exemplary damages," — sometimes called, also, "punitive damages" 
or "smart money." The object of the law in that particular is that 
one shall not falsely, and through malice, stab the réputation of his 
fellow-eitizen, and escape merely because it so happens that the 
gentleman whose réputation was thus thrust at does not in dollars 
and cents suffer any injury which you can compute arithmetically. 
The object of the law, as the term itself implies, "exemplary" or 
"punitive" damages, is to inflict upon the libeler such a punishment 
in dollars and cents as will serve as a warning, and also as a punish-* 
ment for such an offense. 

Now, it is for you, and it belongs solely to you, to consider whether 
this was a publication made (it being admittedly false) through mère 
Personal ill-will, spite, or express malice. If so, you, as 12 gentlemen 
familiar with the qrdinary affaira connected with the rights of prop- 
erty, and the rights of person and personal réputation, must déter- 
mine what you think would be just and proper, under the circum- 
Btances, in the nature of exemplary damages. 

If, however, you reach the conclusion from the course of corre- 
spondence between thèse parties and their respective connections, one 
towards the other, thàt there was nothing but an honest effort to repel 
accusations made against the défendants themselves by the other 
party, then you will allow only what bas beçn «iefined as compensa- 
tory damages. 

There remains, then, to sàm up, this inquîry ; First, were thèse 
défendants actuated.by malice or spite or ill-will growing out of this 
controversy in publishing this libelous matter against the plaintiff? 
If so, you will award exemplary or punitive damages. If, on the other 
hand, you think ihat thèse parties, having engaged in a bitter con- 
troversy between themselves, did say thèse very improper things one 
against the other, it is for you to détermine what will be a fair 
ineasure of compensation, taking into considération the outraged 
feelings of the plaintiff, and the matters connected with the transac- 
tion, — what, in your judgment, would fairly compensate him for the 
wrong done, whereby he was oompelled to appear in, the tribunals of 
his country to vindicate bis character against such aspersions. 
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United States v. One HundKed and IÏinetï-Six Maees. (Rdst, 

Claimant.) 

{Circuit Court, W. D. Texas. 1886.) 

CusTOMS DuTiES — Makes fok Brbeding Purposes — ^Intention of Importée. 
The statute of the United States providing that " animais specially imported 
for breeding purposes shall be admitted free, upon proof satisfactory to the 
secretary of the treasury, and under such régulations as he may prescribe," 
limits free importation of animais to such as are imported for the particular 
purpose of breeding; and it is a sufBcient compliance with the statute that 
the importer, in good faith, intends them for that purpose, and it does not 
prevent his otherwise disposing of them if he afterwards flnds it necessary 
or désirable to do so. 

Libel of Information for the condemnation and Baie of property 
for uon-payment of customs duties. The opinion states the case. 
Dist. Atty. Kleiberg, for the United States. 
A. J. Evans, for claimant. 

TuENEB, J. In the month et April, 1886, the claimant in this 
cause went to the republic of Mexico, and made arrangements to ex- 
port into the United States mares, horses, and mules. He made ap- 
plication to import same, and claimed that the mares were desired 
for breeding purposes. He procured his necessary papers, imported 
the animais, and, after some Utile time, information was conveyed 
to the custom officers that the said mares were really intended to be 
placed upon the market, and sold whenever a proper opportunity 
presented itself . Whereupon, by direction of the custom officers, the 
mares \rere seized as forfeited to the United States because of the 
fraud practiced upon the customs by the claimant in pretending that 
he desired to import same for breeding purposes when in fact they 
were imported for the purpose of sale and profit. 

The district attorney filed his libel of information with a view of 
having the said mares duly condemned, and sold as forfeited to the 
government for non-payment of duties. Mr. Eust, the importer, 
iiled bis claim to the property, denying the fraud. The mares, after 
seizure, were sold by the order of the court, and the proceeds are 
now in the hands of the register of the court awaiting judicial action. 

The question raised, among others, is, what is the true interpréta- 
tion of the statute upon the subject? It reads as foUows: 

"Anipials specially imported for breeding purposes, shall be admitted free 
upon proof thereof sutisfactory to the secretary of the treasury, and under such 
régulations as he may prèscribe." 

It is contended by counsel that ail animais of the sheep, horae, or 
bovine species, capable of procréation, are to be admitted free of duty 
under this law, and counsel for the government insists that they are 
only admitted free of duty when desired by the importer for breeding 
parposes. 
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It becomes my duty to construe this statute. It îs a ruie of uni- 
versal application that, in construing statutes, effect shall be given 
to every word contained therein, if that can be done. The words "for 
breeding purposes," in the stàttite, must be held to be a limitation 
upon the right to introduce animais duty free, and is équivalent to 
deelaring that that is the use to which the animais are to be put in 
order to be admitted under this statute. The law provides that sat- 
isfactory proof shall be made, as may be required by the secretary. 
How can a man who imports animais for sale in the market state or 
swear that they are wanted for breeding purposes ? In the nature of 
things he could do neither, and yet the law, and the rules prescribed 
by the secretary, require it. 

I reeognize the force of the argument of counsel for the claimant, 
based upon the proposition that long acquiescence in the construc- 
tion of a statuts is pursuasive of its correctness. The rule, however, 
applies more strictly to judicial interprétation than upon those which 
may be called quasi juàicisH, as in this case; and the rulings of the 
différent secretaries upon the question involved in this case show the 
wisdom of the provision in the law that, in cases of this character, 
the interprétation of the secretary shall not be the rule of action when- 
ever a judicial interprétation shall be finally made giving a différent 
interprétation. 

A judicial détermination of the proper construction of the stat- 
ute now brought in question bas not, as I am aware, ever been had. 
The rule contended for by counsel for claimant — viz., when there is 
an ambiguity in the statute, (and especially one in its nature quasi 
criminal,) it shonld be construed most favorably to the citizen — is rec- 
ognized. The question, then, is, is there an ambiguity in this stat- 
ute ? It reads as in the words above stated ? It will be noticed that 
in punctuating this clause but two punctuation marks are used, each 
a comma, one after the word "purposes," and one after the words 
"secretary of the treasury," 

Counsel for claimant insists that the word "specially" qualifies the 
woçd "imported," and counsel for the government insists that it ap- 
plies to and qualifies the words "for breeding purposes." What other 
word may be used instead of "specially," and perform the same of- 
fice? The dictionary referred to defines "specially" as "particular." 
Can it be said that, when an importation is made, that the secretary 
of the treasury would require proof that it was a particular importa- 
tion ? I think not, as every importation is, as to that importation, 
a, particular iniportation. On the other hand, if we apply the word 
as is claimed by counsel for the government, it would be cofisistent 
to say that the secretary should and could require proof of the fact 
that the animais were imported for the particular purpose of breed- 
ing. To my mind the above construction does away with any just 
charge or claim that there is in fact an ambiguity, either latent or 
patent, in the statute under considération. 
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It is not claimed by the counsel for the claimant that the ruiinga 
of the secretàry are of absolute binding force, but that they are per- 
suasive. The case cited, ■where the secretàry interpolated words into 
the statute, and then made his rulings thereon, was reversed by the 
suprême court, and most properly so. 

The question presented hère, however, is upon the very words of 
the statute as found in the statutes themselves, and it devolves upon 
the court to construe those words. If I had access to the debates in 
congress upon this sobject, and could ascertain therefrom that the 
measure was one of public policy, then I would be prepared tp give 
the most libéral construction to the words used, with a view to that 
end. On the other hand, if those debates showed the purpose was 
to confer a privUege to the individual man, I should be prepared to 
place a less libéral interprétation upon- the words as used. If the 
object was to admit free of duty ail females of the horse, sheep, îtnd 
bovine species capable of propagating tbeir species, we would conclude 
that they naturally would hâve said so, and would not hâve said "for 
the particular or spécial purpose of breeding," and would not hâve 
required proof to satisfy the secretàry that they were for the partic- 
ular purpose of breeding. Nor does this interprétation embrace the 
idea that a party importing for breeding purposes could never sell 
and dispose of such animais, but does imply that the intent and pur- 
pose of the importer was, at and before the importation, to use them 
for the purpose of breeding. I can well imagine how a man who in 
good faith imported animais for breeding could, under a change of cir- 
cumstances, be justified in making sale of property thus situated. 
Suppose some unforeseen accident, misfortune, or other calamity over- 
took or beset him, or change in circumstanoes rendered it incompati 
ible with his intention to dévote them to breeding purposes, it could 
not be insisted that this changed condition of affairs could relate back 
to and affect the bona fides of his intention at the time he made the 
importation. No court would sanction such an unjust interprétation 
of the law. 

For the reasons above given, which are more for the counsel than 
for the jury, I am constrained to put the case to the jury upon the 
question of hona fide intention on the part of the claimant at and be- 
fore he made the importation. 
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Butler and others ». Bainbridqe and others.* 
iCircuit Court, 8. D. New York. November 16. 1886.) 

1 Patents fob Inventions— Joint Intentoiçs. 

The défense that two çersons to whom a patent has issued as Joint înyent- 
Ors were not, in fact, joint inventors, is so purely formai that it cannot be 
regarded with favor, unless' ît be shown that the action of the patentées in 
that Regard was disingenuops, or calculated to mislead the défendants. 
8. Samb— Dépense of Want op Joint Invention— Plbading. 

Where the défense of want of joint invention in the patentées was not 
pleâded, nor fairly raised by the answer, but proofs to support it were talien, 
and the point made at the hearing, heU, there was grave doubt whether the 
defensq çould be considered. 
8, SAmb— Noveltt, Proop op Want op. 

Where de vices which were deflnitelj proved to hâve been before did not 

^ anticipate th^, invention, andthose which would anticipate were not definitely 

! 'proved to hâve been before, Jield, that the évidence was too vague, uncertain, 

and indeflnite to satisfy the mind of the court beyond a reasonable doubt, 

and to overcome the presumption of novelty arising from the patent itself. 

4. Samb— Invention— Présence op, how Detbrmined. 

In a patent case, the question of invention must dépend upon the facts and 

circumstances of the case, and the perplexities which surround such contro- 

versieà cannot always besolved by an examination of adjud^ed cases. They 

, serve to illuminate the paths to be traversed, but he who desires to sélect the 

right one mùst dépend làrgely upon his own judgment. 

6. Same— Bmbossed Cabds. 

A claim for "a circular or card. having two or more folds, upon one or more 
of which ai;e embossed or pressed out a raised panel or panels, to represent 
cards, UpAn' which the printing is afterwards done, substantially as and tor 
the purpose set forth, " sustained, although the art of embossing was old at 
the date of the invention, and cards having smaller printed cards pasted upon 
them, an(} papers struck up, with varions figures, emblems, and devices, in- 
cluding sinall rectangular panels, were well known prior to that date. 
8. Samb. 

Although the invention may be a simple one, and it is hard to understand 
why the idea did not occur to some one long before, still if the fact remains 
that itnever did, although something of the kind was long wanted, thèse cir- 
cumstances warrant the .conclusion thàt there was invention in producing it. 

7. Samb — Charactekistics op Invention^Mechanical Skih. 

"It is the présence of a thought like this which raises an ordinary mechanio 
to the plane of an inventer. Invention requires thought; mechanical skill 
does not. Thé one is the resuit of mental, the other of manual action." 

In Equjty. Bill for infringement. 

James A, Whitney and L. E. 6fii6er<, for complainants. 

Edwin H. Brown, for défendants. 

OoxE, J. This is an action in equity, based upon letters patent 
No. 273,023, granted to Orlando W. Butler and Thomas W. Kelley, 
February 27, 1883, for an improvement in paper for cards and cir- 
culars. The purpose of the invention was to supersede the expen- 
sive and cumbersome method of pasting separate cards upon wedding 
invitations and similar papers, by substituting therefor a card having 

*Editedby Charles C. Linthicum, Esq., of the Chicago bar. 
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two or more folds, upon whicli the déaired number of panels» to rep- 
resent cards, are embossed or pressed ont. On thèse raised panels 
the printing may afterwarda be done. When the invitation is folded, 
the unsightly cavities produced by the proçess of embossing are con- 
cealed from view by one of the flaps of the paper. The cards when 
finished hâve the same gênerai characteristics as their pasted prede- 
cessors, but, in addition, they are more symmetrical and uniform in 
appearance, can be manipalated with greater ease, are less liable to 
become sbiled, and are about 50 per cent, cheaper. The invention 
has received the marked approval of dealers in stationery, and of the 
public. The patented cards hâve gone into gênerai use, disulacing 
the old devices referred to. The claims are as foUows : 

(1) A circular or card haviiig two or more foldS, upon one or more of which 
are embossed or pressed out a raised panel or panels, to represent cards, upon 
which the printing is afterwards done, substantially as and for the purpose 
set forth. (2) In an invitation-card, a portion upon which is embossed or 
pressed out, a panel or card for the invitation proper, in combination with 
folds, ùpon oiie or more of which is embossed a smaller card or carda, for the 
names of the parties substantially aa herein shown and described. (3) The 
Ceûtral portion, A, in conibination with the folds, B, 0, embossed cards, D, 
D, and embossed panel or bpad, E, ail constructed as described, and for the 
purpose herein set forth and described. 

The défenses are lack ofnovelty and invention, and that thecom-r 
plainants are not joint inventors. 

Infringemeni of the first and second claims is adn^itted. The 
cards dealt in by the défendants are almost the exact counterpart of 
Fig. 2 of the drawings, and were sold in boxes marked with the date 
of the complainants' patent. 

The defehpe that complainants are not joint inventors is so purely 
formai in ohàracter that it eannot be regarded with favor, unless it be 
shown that the action of the patentées in this regard was diaingenious, 
or calcnla,ted to mislead the défendants. Nothing of this kind ap' 
pears, and it is thought that, upon principle and authority, there can 
be little difficulty in suataining, upon the merits, the action of the 
patent-office in issuing the patent in its présent form. Worden v. 
Fishet, 11 Ped. Eep. 505; Barrett v. Hall, 1 Mason, 447; Hotçhkiss 
V. Greetiwood, 4: McLean, 456, 461. There is, however, grave doubt 
^hether the défendants are in a position to présent the question. 
The défense is not pléaded, and there is nothing in the answer 
which can fâirly be construed to put the matter at issue. "Walk. §§ 
440, 452. 

The question of novelty and invention remains to be considered, 
It is entirely clear that at the time the complainants conceived the 
invention, in the f ail of 1880, the art of embossing was old and well 
nnderstood. Cards having smaller printèd cards pasted upon them, 
and papers struck up with various figures, iemblems, and devices, 
încluding small rectangniar panels, were ail known to printers, en- 
gravers, and àtationer» prior to this date. This, in brief, is a fair 
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gênerai statement of the art as it existed at the time of the invention. 
The défendants hâve introduced in évidence nearly a hundred 
limiting and anticipating exhibits. It is not disputed that many of 
them are wholly irrelevant to the issues involved, and it is conceded 
thàt others had no existence prior to the invention. Of others, it 
may be said that the dates when they were first seen are wholly con- 
jectural. In short, those which are definitely proved tp hâve been 
before do not anticipate, and those which would anticipate are not 
definitely proved to hâve been before. The évidence is too vague, 
uncertain, and indirect to satisfy the mind of the court beyond a rea- 
sonable doubt, and to overcome the presumption of novelty arising 
from the patent itself. Unquestionably, however, the proof demon- 
strates that the field in which the complainants operated was at best 
a narrow one, and the question arisea, is the patent, though it can- 
not be defeated for want of novelty, void for lack of invention ? To 
this question it is by no means ëasy to give an entirely satisfactory 
answer. Éach case must dépend upon its own facts and circum- 
stances. The perplexities which surround such controversies cannot 
always be solved by an examination of adjudged cases. They serve 
to illuminate the paths to be traversed, but he who desires to sélect 
the right one must dépend laj-gely ûpon his own judgment. Although 
thë présent case is very near the border-line between invention and 
naecbanical skill, it is thought that the doubt which arises should be 
resGlved in favor of the patent. No one ever did before what the com- 
plainants did, viz., produce an invitation card with two or more folds, 
having panels to represent cards, embossed thereon, upon which the 
printing is afterwards done. This particular structure is new, use- 
fnl, and inexpensive. It soon became popular; it ëupplies a need. 
Time and thought were required in its development. The obstacles 
which theretofore could only be surmounted by skilled labor were en- 
tirely eliminated. AU this required something. more than the work 
of the meehanic. It amounted to invention. 

The whole matter is well iilustrated by a question and answer 
quoted with approval upon the défendants' brief. One of the com- 
plainants was asked if he thought that prior to October, 1880, per- 
Bons of ordinary skill in the art would hâve been unable to produça 
représentations of carda by embossing upon paper, and the answer 
was: "If they happened to think of it, probably they would not." 
Exactiy so. It is the présence of a thought like this which raises an 
ordinary meehanic to the plane of the inventer. Invention requires 
tb ôught ; mechanical skill does not. The one is the resuit of mental, 
the other of mannal, action. 

Grant that the invention is a simple one, that 'when viewed from 
our prejsent standing-point it is bard to understand why the idea did 
Bot ocdur to Bome one long before, and yet the fact remains that it 
never did, thoogh something of the kind was long wanted. Af ter giv: 
ing thâ subjeôt the best thought of which I am capable, lam convinced 
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tbat to relegate thèse complainants to tbe condition of mère skilled 
workmen would be to do tbem a grave injustice. 

In the light of the présent, tbe idea of substituting bard rubber for 
other material, as a plate for holding artificial teetb, or of providing 
tubular kérosène lanterns with an irréversible current of air by means 
of defiectors, seems simple enough, and yet the men wbo thought of 
thèse things conferred lasting benefits upon the world, and received 
the rewards of inventors. Lantern Go. v. Miller, 21 Ped. Eep. 514; 
Smith v.Goodier, 93 U. S. 486. 

In Crandal v. Watters, 20 Blatohf. 97, S. G. 9 Fed. Eep. 669, the 
patent was for a box loop for carriage tops, made of thin métal, from 
which the loop was struck up. It was used as a substitute for the 
old leather housing. In sustaining the patent, the remarks of Judge 
Blatohfobd are so applicable to the case at bar that I quote briefly 
from the opinion. At page 102 he says : 

"Various old devices are introduced. * * « But no article like tha 
plaintifl's, capable of being taken and used for the purposes for which the 
plaintifC's can be used, without altération and adaptation, requiring inven- 
tion, existed bef ore. Almost ail inventions, at this day, that become the subject 
of patents, are the embodiment and adaptation of mechanical appliances that 
are old. lû that consista the invention. When the thing appears it is new 
and useful. No one saw it bef ore; no one produced it bef ore. It supplies a 
need. It is at once adoptéd. Ail in tbe trade désire to make and use it, yet 
it is said to hâve been perfectly obvious, and net to hâve been patentable. 
Where an article exists in a^çiven form, and applied to a given use, and is 
taken în substantially the same form, and applied to an analogous use, so as 
to make a case of merely double use, there is no invention. But it is very 
rarely that a thing of that kind secnres a patent. " 

There should be a decree for the complainants for au injunction 
and alQ account, with costs. 



Maohesnbt v. Brown and others. 

(CïrettÔ Court, N. B. New York. November 26, 1886.) 

Patents fob Inventions— Absignment—Attobhet in Fact— Instrument tjn- 
OEB Seal. 

The assignment of a patent for an invention when executed by one acting 
BB attorney, by an instrument under seal, must be executed in the name of the 
principal, and purport to be séaled with bis seal, in order to bind the prin- 
cipal. 

In Equity. Bill to restrain the infringement of letters patent for 
an invention. Plea allowed, with costs, and leave granted to côin- 
plainant to move to amend his bill. The facts are sufficiently stateà 
in the opinion. 

/Siiaa t7. Do«j5rZas«, for complainant» 

ïFiJKam H". JSrigi/ii, for défendants. 
v.29F.no.3— 10 
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WALLiCE, J. The bill in this case is to restrain the infringement 
of letters patent for an invention, granted to one Sweet, and the plea, 
which bas been set down for argument, avers that the only title of 
the complainant to the invention is one derived by an instrument 
executed and delivered to the complainant by one Smith, which is 
set ont in full in the plea. This instrument in its flrst clause de- 
scribes Ira E. Smith as party of the first part. The second clause 
récites that Smith, by power of attorney from Sweet, became the at- 
torney of Sweet for the purpose of selling and, assigning the patent. 
The third clause recites that Machesney desires to purchase, and bas 
paid a considération to Smith, and that Smith does thereby assign 
and set over ail the right, title, and interest he bas in and to the said 
invention, and ail the right, title, and interest that said Sweet has. 
Then follows an attestation clause, reciting that Smith has set his 
hand and seal to the instrument. The instrunïent is signed, "I. E. 
Smith," and has a seal. 

The assignment must be held to be inoperative to pass the title of 
Sniith, upon the well-settled rule that a sealed instrument when exe- 
cuted by one acting as attorney, must be executed in the name of the 
principal, and purport to be seale^ with his seal, in order to bind the 
principal . It is true that an assignment of a patent for an invention 
is valid without a sëal. This is so because the statu te which créâtes 
the property in inventions, and régulâtes the manner Of transfer- 
ring the title, only requires an, assignment to be in writing. But 
such an assignment isa muniment of title toincorporeal property, and, 
whether under seal or not^ the question whether, when executed by 
an attorney, it is in form to bind the principal, is to be determined 
by the rule applicable to deeds and formai instruments under seal. 
See Whart. Ag. § 285. As to the gênerai proposition that a con- 
tract under seal, by an agent for a principal, is not binding on the 
principal, unless it profess tO biûd bim, and be executed in his name, 
as his contract, it is sufficient to cite Elwell v. Shaw, 16 Mass. 42; 
Fullam V. Inhahitants of West Brookfield, 91 Mass. 1; Townsend v. 
Hubbard, 4 Hill, 351; Kierstedv. Orange é A. R.Co., 69 N. Y. 343. 

Although the assignment recites that Smith has a power of attor- 
ney from Sweet to convey the title, and purports to conyey that titl^ 
as well as his owh title, Smith assutnes to transfer as vendor himsélif, 
and not as the attorney for Sweet. The remiarrks of Stoby, J., in 
CiarA;e t;.Cottrtne2/, 5 Pet. 350, are' apposite: 

"The act does not purport to be the act of the principals, but of the attor- 
ney. It is his deed and his seal, and not theirs. This may savor of reflne- 
ment, since itis apparent that the jparty intended to pasâ the interest and title 
of his principal. But the lawlooks^not to theintent alone, but tothe fact 
whether that intent has been executed in such a manner as to possess a légal 
validity." 

If, as it was stated on the argument, the défendants claim under 
a title transferred to them directly by Sweet, and the real controversy 
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ÎB as to which title should prevail, the bill should make Sweet a party, 
and should oontain appropriât© allégations to show complainant's 
équitable title prior in point of time to the title of the défendants, 
and notice to défendants of the complainant's rights. 

The plea is allowed, with costs. Leave is granted to the com- 
plainant to move to amend his bill. 



NAtiONAit Hat-Fotjnoino Maohinb Go. v. Heddbn and others. 

Same V. Bbowk. 

(Cireuit Uowrt, D. New Jersey. December 8, 1886.) 

1. Pateikts fob iNVBNTioNa— Sxjit for IiroBraaEMaNT— Dborbb Not COKd-USrTK 

ASAIHST ASOTHEB DEPENBANT MaKING A NeW ClAIU. 

After the validity of a patent lias been estàblished itt a suit, it may always 
be Bhown, in another suit on the patent against another défendant, and even 
in answer toan application f or apreliminary injunction, that the right claimed 
by the plaintiS in the new suit wàs net fairly in controversy in the former 
suit. 
8. Samb— Pbbuhinabt Injunctioh kot Gkantbd. 

In an action for an infringement of a patent, where there is doubt as to the 
prioiîty of the invention, if the défendants are amply responsible, and the 
plaintiff sella licenses for a royalty, so that there will be no difflculty in ascer- 
taining the damage, a preliminary injunction vrill be denied. 

In Equity. Motion for preliminary injunction. 
Eugène Tredwell, for the motion. 
A. Z. Keasbey, contra, 

Walbs, J. Motion is made in each of thèse cases for a prelimi- 
nary injunction on letters patent granted to Eudolf Eickemeyer, No- 
vember 23, 1869, No. 97,178; also on letters patent granted to Ed- 
mund B. Taylor, October 21, 1879, No. 220,889,— both patents being 
for improvements in machines for pounoing hats. Complainant is 
pwner by assignment of thèse patents, and sues for their infringe- 
ment by défendants. The second claim of the Eickemeyer patent, 
and the fîfth claim of the Taylor patent, are the only claims relied 
on in thèse motions. The second claim of thefirst patent is for "the 
arrangement and combination of a rotating pouncing cylinder witha 
vertical supporting horn, substantially as described, whereby the 
Bupporting horn may be used to support the tip, side, crown, or brim 
during the opération of pouncing the hat." The fifth claim of the 
second patent is for "the combination of the support for the hat and 
the self-feeding pouncing cylinder, whereby the hat is drawn over 
the Buppor||.B, in the direction of the motion of the pouncing cylin- 
der." 
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The valîdity of the second olaim of the Eickemeyer patent bas been 
Bustained by the United States circuit court for the district of Massa- 
chusetts, at the suit of this complainant against William B. Thom 
and others, begun July 10, 1879, and decided November 6, 1886. 
But none of the défendants hère were parties to that suit, Hedden 
& Co. admit that they used the Eickemeyer machine, uuder a license 
from the complainant, from 1878 to the end of 1882, and that they 
paid royalties at the rate of six cents per dozen for fur hats, and three 
cents per dozen for wool hats; that in the latter part of 1882 they 
purchased a machine from the défendant Brown which would pounce 
a hat ail oyer at one opération, instead of requiring two opérations, — 
one for the brim, and another for the body of the hat, as in the Eicke- 
meyer machine; and that thereuppn they gave notice to the agent of 
the complainant that they would no longer pay royalties for the use of 
its machine. They also assert that they did not know, and were never 
informed by the complainant, that its machine would pounce a hat 
ail over at ône opération, There was no concealment by Hedden & 
Co. of their acts, and they assignèd the reason just stated for substi- 
tuting the Brown machine. ; 

Brown claims that he had constructed bis machine at least a year 
before the date of the Eickemeyer patent, and, of course, long prior 
to the Taylor patent, on which he had pounced hundreds of dozens of 
hats; pouncing each hat ail oveï at one opération, thereby anticipat- 
ing the inventions of the patents now in controversy. 

When thèse motions were first submîtted to the court in May of the 
présent year it was represented by the défendants that the machine 
now sought to be enjoined was seen in use by the complainant's agent 
in December, 1882, and no explanation was made in the moving pa- 
pers for the delay in applying for an injunction for nearly four years; 
but upon the intimation of the court that, as the papers stood, an in- 
junction could not issue in conséquence of the lâches of the complain- 
ant, further time was allowed for proof in excuse and justification of 
the delay. The excuse is that the complainant was waiting the re- 
Bult of the litigation in Massachusetts before proaeèuting the users of 
the Brown machine, which is identical with the Taylor machine, and 
that the latter was decided to be an infringement of the Eickemeyer 
patent; that the complainant believed the case against Thom and 
others to be a test case, and that the trade generally would submit to 
its décision. 

As a gênerai rule, this would constitute a satisfactory reason for 
delay. Green v. Barney, 19 Fed, Eep. 420, But, admitting this, 
Hedden & Co. contend that the suit in the Massachusetts district was 
founded on three patents, and that only the second claim of one of 
thèse was sustained by the court, and that the machine now used by 
them is substantially the same which was made by Brown in jf868. 
They further say that they hâve used this machine only in their busi- 
ness as manufacturers, and are amply responsible to pay ail damages 
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which might be recovered for any infringement of the right of the 
complainant, if such infringement should be establisbed. Brown eon- 
tends that as his machine was not before the court in the former suit, 
and he has had no opportunity of presenting his claim of priority of 
invention, his rights as a prior inventor hâve not yet been adjudi- 
cated. It bas been held to be "well settled that, even after the valid- 
ity of a patent has been establisbed in a suit, and notwithstanding 
the presumption thereby raised that the patent is valid, it may always 
be shown in another suit on the patent, against another défendant, 
and even in answer to an application for a preliminary injunction in 
sucb suit, that the right claimed by the plaintifif in the new suit was 
not, either as to its nature or its extent, fairly in controversy iu the 
former suit, or that material facts were not known or considered when 
the former suit was tried, or that there are relevant matters which 
were not adjudicated in the former suit." Page v. Holmes Burglar 
AlarmTel. Co.,2FeA. BeTp. 336. 

The affidavits, and counter-affidavits, filed in the présent applica- 
tion, are voluminous, contradictory, and conflicting. But facts are 
proved or admitted sufScient to create some doubt of the propriety of 
giranting thèse motions. It does not satisfactorily appear that iirrep- 
arable damage wîll be suffered by the complainant in waiting for a 
final decree in either case ; and as the complainant does not usé the 
patents as a monopoly, but sells licenses to others to use them for a 
fixed royalty, there will be little difficulty in ascertaining whatever 
damages it may be entitled to if it finally prevails. Moreover, it is 
understood that Hedden & Co. are extensively engaged in manufact- 
uring bats, employing a large number of bands in their business, and 
that a provisional injunction would work greater hardsbip on them 
than benefit to the complainant. For thèse reasons, and in view of 
the fact that there is some doubt on the question of priority pf inven- 
tion, the injunctions will not be granted, unless the complainant can 
show to the court that the défendants are not pecuniarily responsible, 
and are not now, or will not in the future be, able to pay any decree 
that may be rendered against them; in which case it may apply for 
an order requiring the défendants to enter into a bon'', with sureties, 
in such sum as may be agreed upon by the parties, or determined by 
the court after hearing. In reaching this conclusion the practice is 
followed which was adopted by this court in Greenwood v. Bracher, 1 
Fed. Eep. 861. See, alao, New York Grape-sugar Co. v. American 
Grapcsugar Co., 10 Fed. Éep. 837. 
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Thk a. h. Jknnib.' 
XDiêtrîet CmH. N.D. Nète York. October 4, 1886.) 

SbAMBIT— "WaGBS— CONTHACT OP ShIPMENT— COlWLICTmG EVIDENCII. 

When the contract of shipment is' in paroi, the court will, as between sev- 
. ; eral verglons, adopt the one that is most consistent with common sensé and 
with. the prépondérance of testimony. 

In Admiralty. 

The libèlant, on the twenty-eighth of April, 1886, shipped as fire- 
man on the steam-barge A. H. Jennie, a Canadian vessel, and, with 
the exception of tbree or four days, remained on board until the 
twenty-sixth of June, 1886. He allèges that he was to receive for his 
services as fireman $18 for the ûfst tnontb, and $24 thereàfter ; that 
on the fifth of June, 1886, he Was made second engineer, which po- 
sition be fiUed until the twenty-sixtb of June, when he was discharged ; 
that for his services as engineer he was to receive $30 per month, the 
usual wages. The respondent'e version of the agreement is that the 
libèlant wasto receive $12 for the first month, and $15 thereàfter, 
pro rata déduction to be made for the time he was absent from his 
post. The agreement was oral. The libèlant admits that he received 
$10, and it is undisputed that $15.50 was tendered to him on the 
twenty-sixth of JUne. That he subsequently received and retained 
this amount is not denied. He received in ail $25.50. Within a 
day or two af ter he left the barge, and without warning or notice of 
the nature of his claim, the libèlant caused her to be seized at the 
port of Bùffalo, and there detained until her master procured the 
necessary bond for her release. 

Martin Clark, for libèlant. 

O.'S. Potier, for respondent. 

CoxE, J. I hâve carefully examined the testimony presented, and 
am convinced that the libèlant carinot recover. His account of the 
ttansaction between himself and the master of the barge is wholly 
unsupportedj and is inherently improbable. The respondent's ver- 
sion, on the çontrary, besides being in accordance with common 
sensé, is corroborated, in its principal features, by five witnesses. 

The libèlant was a young man 21 years of âge. He had been a 
mason's tender, and had done "a little of everything." He had never 
before been upon a vessel. He hàd nèver touched a marine engine, 
and his knowledge of steam-power generally was coniined to a thresh- 
ing-machine and a saw-mill. That a careful master would employ 
such a person, without any préviens knowledge of his capacity, and 
agrée to pay him, after the first month, the wages received by ex- 
perieneed hands, and in about five weeks promote him to the posi- 

'Eeported by Théodore M. Ktting, Esq., of the Philadelphia bar. 
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tion of second engineer, with no agreement as to the atnount of his 
wages in the new position, is possible, but it is not probable. But 
when, in addition, it is remembered that libelant's story is over- 
thrown by the great weight of évidence, the court bas no alternative 
but to rejeet it altogether. 

After making the proper déductions for the time the libelant was 
absent from the barge, he bas received ail that he is entitled to. Thè 
occurrence on the twenty-sixth of June, if not a payment, amounted, 
at least, to a tender of the sum due. The respondent's rights can in 
no way be affected by the fact that the libelant handed the money to 
the engineer. That the engineer subsequently paid it baok to the 
libelant is nndisputed. 

Both parties are British subjects. They réside at the same place. 
The Gauadian courts were open for the settlement of this trivial dis- 
pute. 

The évidence fails to show any justification of the libelant's con- 
duot ia "tying up" the barge in a foreign port, where her master was 
a comparative Etranger, and could in ail probability procure her re- 
lease with less expansé and annoyance by paying the claim than in 
any otber way. The pi-esumption is a strong one that the libelant 
was actuated by other motives than a désire to coUect an honest debt. 
Thoogh the courts are zealous always in guarding the rights of sea- 
men in every meritorious demand, the libelant, as showa by this 
record, is beyond the pale of such protection. 

The libél is dismissed, with costs. 



Thb Nôrth Stab.* 

Stoeok r. Thb North Stab, etc. 

(District Court, 8. JD. New York. November 19, 1886.) 

OoM-Kios— Two ScHooNBRs— Attempt to Cbosb Bows— Faihjrb to Ksst 
CoiniSB— Appobtionmbîit. 

"Where the schooner L., sailingfree, and the schooner N. S., sailing clQse- 
hftnlëB/spproached each other nearly head on, in the nîght, and, when ahout 
ahreiaet of the Stepping Stones llght, in Long Island Sound, came in collision, 
it was held that the collision was due to the fault of both vessels,— the fault 
of the L. being an attempt to cross the bows ôf the N. 8., by putting her helm 
h&rd à-port, when the circumstances did not justify porting; the fault of the 
N. S. Consisting of a f ailure to keep her course, which the fact of her being 
close-h^nled required. 

In Adnliralty. 

Shipman, Barlow, Larocqm d Choate, for libelant. 

Abel Crook, for claimant. 

>B«|K>rted by Edward G. Benedict, i^aq., offhe New York bar. 
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BbowNj J. The collision in this case took place on the night of 
the sixteenth September, nearly abreast of the Stepping Stones light, 
a littleoveramileN. N. É.of Throg's Neck. The libelant's schooner 
was bound outward, and the schooner North Star bound inward. The 
channel course there runs N. N. E. and S. S. W. The évidence shows 
that the wind must bave been a little south of west, and that the 
North Star was sailing close-hauled upon the starboard taek. The 
Lillie, in rounding Throg's Neck, as her captain states, kept well off 
from the buoy, and was tfaerefore probably a littlo to the eastward of 
the channel course which the North Star was pursuing. As the Lillie 
was rounding Throg's Neck, each saw the other's green light, when 
they must bave been some two miles apart. The captain and lookout 
of the Lillie testified that t;he two vessels seemed to be approaching 
nearly head on; that the lights of the North Star changed several 
times from green to red and red to green ; that he steered, not by 
compass, but by the Stepping Stones light, keeping it to leeward. 
Shortly before the collision he put his helm hard a-port, and the North 
Star struck the Lillie about amid-ships, and nearly atright angles, as 
both sides agrée. 

The captain of the Lillie states that the North Star seemed to be 
following him, as he kept off to the eastward, and charges the collis- 
ion tô that cause. The captain of the North Star testifies that he 
kept her upon her course, by compass, S. S. W., and did not change; 
that the green light of the Lillie was about a point off the North 
Star's starboard bow; and that there was no danger of collision, had 
not the Lillie, when near, ported, and run across his bows. He 
states, however, that he did not see any change of light of the Lillie 
after seeing her green light. 

As the Lillie was sailing free, and the North Star close-hauled, the 
former was bound to keep out of the way, and the latter to keep her 
course. I think the weight of évidence is to the effect that there 
would bave been no collision had not the Lillie attempted to cross 
the bows of the North Star by porting. The circumstances did not 
justify putting her helm hard a-port when she did. The positions at 
the collision show that the captain could not bave had and kept the 
other's red light in view for the length of time testified. I cannot, 
however, crédit the testimony of the North Star that she kept her 
course. I find it impossible to account for the large angle at which 
the collision occurred, viz., at least seven points, unless the North 
Star had helped to make that great angle by keeping off to port, or 
else the testimony of the libelant's witnesses is nntrue and fabricated; 
for, if the Lillie had changed as much as seven or eight points, she 
must hâve been previously, i. e., before porting, so far to the west- 
ward that only the green light of the North Star could bave been vis- 
ible. The channel is sueh that the two vessels must previously hâve 
been going upon nearly opposite courses, varying therefrom not over 
a point, and probably not over half a point; the North Star probably 
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heading a little èloser to the buoy at Throg's Neck than the distance 
at which the Lillie ronnded it. The fact that the captain of the North 
Star did not observe any other than the green light of the Lillie con- 
victs him at least of inattention. The lookout could not bave notieed 
a little change of course to the eastward ; and such a change would 
bave been not unnatural, on the part of the North Star, to give Throg's 
Neck buoy, in the night-time, a wide berth. This seems to be more 
probable than that the entire testimony of the Lillie's witnesses as to 
the changea of the North Star's lights should be false. Prom the 
large angle at the collision, -which I cannot otherwise explain, I must 
hold that the North Star contributed to the collision by a change of 
her course also to the eastward, and that the damages should there- 
fore be divided. 



Thb Wilme.' 

The Ludgatb Hill. 

Cahill V. Thb Willib and another. 

{District Court, 8. D. Nmo York. November 19, 1886.) 

CoiiLisioN— Canal-Boat in Tow— Stbameb's Peopblleb— Ukusùai Construc- 
tion OF Propbllek— Unjustipiable Position fob Canal-BoAt— Liabihtt 
OF Tdo. 

The tug W., with libelant'B boat in tow, attempted to enter a slip, the open- 
ing to which, owin^ to vessels along-side the piers, was only some 60 feet 
■wide. In going in, libelant's boat was swung under the counter of the steamer 
L. H., which was lying along the wharf, struck her propeller blade, and sunk. 
The steam-ship had double screw propellers, which are unusual in the port 
of New York, and Project nearer the line of the vesseFs aide than ordinary 
single propellers. Held, on the évidence, that libelant's boat was swung under 
the steamer' s stem to an improper and dangerous degree, even in référence 
to single screw propellers; that the tug was therefore solely in fault. 

In Admiralty. 

Carpenter é Mosher, for libelant. 

Biddle é Ward, for the Willie. 

Hill, Wing <è Shoudy and C. G. Burlingham, for the Ludgate Hill. 

Bbown, J. On the ninth day of May, 1885, between 10 and 11 
A. M., as the steam-ship Ludgate Hill was lying along the upper side 
of the slip between Piers 42 and 43 North river, with her stern about 
30 feet inside the end of the pier, the tug Willie, with the libelant's 
canal-boat lashed on her port side, came into the slip, for the pur- 
pose of landing her tow. On the opposite side of the slip were two 

'Reported by Edward G. Benedict, Esq., of the New York bar 



154 rKDEEAL REPOKTEK. 

barges moored abreast, leaving a clear space between the barges and 
the steam-ship of about 60 feet. The Willie bad previously landed 
another tow at Pier 36, and then came up tbe river into the slack- 
water near the piers, the tide being ebb, and undertook to land the 
tow through the narrow space above stated. In doing so she first 
headed towards the quarter of the steam-ship, and backed her en- 
gines wheù about a dozen feet from it. The beats continued under 
headway, and the swing of the bows brought the libelant's beat 
against one of the blades of the steam-ship's propeller, which wa» 
broken off by the blow. The propeller blade stove a hole through the 
boat, so that the latter sank in a few minutes. 

The steamer had double screw propellers, each 15 feet in diameter. 
Measurements show that the end of the blade, when perpendicular, 
as she was then loaded, would be about three feet under the water- 
line, and that the blade, when horizontal, would project within about 
eeven or eight incbes of the line of the vessel's side. 

The tug claims that the steam-ship was in fault because double 
screw propellers are altogether unusual in this port, because the tag 
had no notice that the steamer had double screws, because such 
screws project at least four or five feet furthèr towards the side of the 
ship than the blade of the largest single propeller, and because they 
were entitled to notice from the steamer of the danger from her novel 
construction; or else that the steamer should bave furnished guards 
against collision, as is sometimes doue. 

The évidence shows that the blow reeeived by the canal-boat was 
not upwards of four feet below the water line. That being so, and 
the top of the propeller blade, when perpendicular, being three feet 
below the water ïevel, it follows that the position of the blade, at the 
time of the accident, ruust hâve been so near upright as to be about 
four and one-lialf feet inside of the line of the vessel. This confirma 
what Bome of the other witnesses testify to, viz., that the tow went 
considerably under the steamer's counter. As the propeller blade 
was broken, the blow must hâve been severe ; so that it is clear that 
the tow would hâve swung considerably fiirther inward if it had not 
encountered the propeller's blade. The position of the tow at the 
time of collision, considerably inside of the line of the steamer's side, 
and under her counters, very nearly approached the position of the 
blades of a single propeller. I bave no doubt, therefore, that the canal- 
boat was swung under the steamer's stem to an improper and dan- 
gerous degree, even in référence to single screw propellers. ïhis was 
not made necessary or excusable by any of the ciroumstances, or by 
àny necessities of the tug and the tow in entering the slip, and it was 
therefore at the risk of the tug. It was brought about, doubtless, by 
another and prior fault, viz., in coming up so near to the piers. 
After landing the other tow, the tug should hâve gone out into the 
river far enough to enable her to make a turn into the slip less sharp 
in landing the libelant's boat. 
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Considering that theH;ug bad broaght the canal-boat so far under 
the steamer's counter, and into a place where she had no business to 
be, I think it would be unjust to impose any part of the loss upon 
the steamer, notwithstanding the considérations that bave been so 
ably urged. Had the collision occurred, as was first charged, outside 
of the line of the steamer's side, or even within a short distance only 
inside of that line, and where it was not unusual for tugs to go in the 
necessarily close navigation of the slips, the case would hâve been 
différent. It seems reasonable to require that vessels of new designs, 
having concealed parts beneath the water dangeroua to ordinary 
shipping, should give notice when practicable of their peculiarities, 
or hâve fenders to prevent injury to innocent persons having no sus- 
picion of the concealed danger. The Bellerophon. 8 Asp. (N. S.) 58, 
60, 62. 

This steamer was, however, one of a line of three that had come 
into this same slip for at least six or seven montha before this acci- 
dent, and the tug had been accustomed to go to the French steamera 
on the opposite side of the slip very frequently during ail this time. 
The pilot of the tug says he had no knowledge that any of the three 
steamers of the Hill line were double screw propellers. It seems al- 
most incredible that notice of this fact should hâve escaped him. It 
is not in accordance with the usual knowledge that men dérive in their 
daily business of what is about them. Thèse steamers had upon 
each rail, in line above the propeller blades, a semi-circular sponson, 
two and a half feet in diameter, projecting beyond the rail, and de- 
signed to fend the propeller off from the Unes of the wharf, — a con- 
spieuons peculiarity not likely long to escape the attention of those 
frequenting the slip. But, without further comment upon this part 
of the case, I think, for the reason above suggested,-— namely, because 
the place of the collision was so far under the counter as to be un- 
justifiable in référence even to any propeller, — that the tug must be 
held alone in fault. Had the tug kept within the line that ordinary 
prudence and ordinary practice require, no injury would hâve been 
done. The steamer was properly moored at her wharf, She did 
nothing to lead the tug beyond that line, and therefore cannot be held 
in fault. The Granité State, 3 Wall. 310. 

The libelant is entitled to a decree against the Willie, with costs; 
and the libel should be dismissed, with costs, as against the Ludgate 
Hill. 
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The Maud Caetbb.' 

(^District Oourt, B. Massachusetts. November 19. 1886.) 

Maritimb Lien— CoNFLiCT ov Laws. 

K an English vessel, while in an English. port, reçoives advancea wliich, by 
the laws of Bngland, constitute tbe advancer a lien claimant, it will be- 
come the duty çf an American court, upon the arrest of the vessel, to admin- 
ister and apply, as against her or her proceeds, the law of England exactly as 
it would be applied, under like circumstances, in an English court. The cir- 
cumstaoce that no lien would be created by the American law, under like 
conditions, ia immaterial. 

Libel in admiralty to recover $1,456 for supplies and advanees 
furnished the schooner by the libelant, a shipping marchant in Bos- 
ton. Under the libel the vessel was sold, and the proceeds ($1,700) 
paid into the registry of the court. The mortgagee, George J. Troop, 
of Halifax, appeared and contested the allowance of $157 of the 
amount, on the ground that the sum was paid as premiums for In- 
surance upon the vessel, and no maritime lien existed therefor. He 
also disputed an item of $90, acceptance of a draft given in payment 
of the vessel's indebtedness for spars furnished in her construction. 

E. S. Dôdge, for libelant. 

C. I. Russell, Jr., for mortgagee. 

Nelson, J., (prally.) This schooner is a British vessel, owned by 
British subjects, having her home port in Bay of Isles, Newfoundland, 
and is subject to British law. The libelants are citizens of Boston, 
and the mortgagee contesting his claim is a citizen of Halifax and a 
British subject, Two items in the accouht are contested. The first 
is for inSurânce premiums, which were paid at the express request of 
the ship-owner, for insurance upon the vessel, for his beneflt, when 
she was in a British port. The second item is for the acceptance of 
a draft drawn by the owner in payment of the vessel's indebtedness 
for spars furnished in Halifax for the construction and original outfit 
of the vessel. If this was aUnited States vessel, the court would per- 
haps be obliged to reject both thèse items. ïhe claim for spars, under 
the décisions of the suprême court, could not be recovered in rem, be- 
cause no maritime lien is recognized for matériels furnished in the 
original construction of a vessel. The only right of lien in such case 
comes from state statutes. The claim for insurance premiums would 
be disallowed upon the dictum of Judge Lowell in The Jenny B. 
Gilkey, 19 Fed, Eep, 127. In that case the court decided that there 
was not sufficient proof of authority from the owners to effect the in- 
surance claimed, but intimated that, even if the insurance was au- 
thorized, there was no maritime lien upon the vessel for it, and the 
dictum of Judge Lowell is entitled to great weight. 

'Keported by Théodore M. Etting, Esq., of the Philadelpbia Bar. 
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But this vessel is a British vessel, and subject to Britîsh law. Un- 
der the circumstances, it is the duty of the court to administer and 
apply tbe British law exactly as it would be applied if the vessel were 
in an English court. The court, under the décision in The Riga, 
II. R. 3 Adm. & Ecc. 516, must hold that insurance, expressly au- 
thorized by the owners, is a "necessary," within the English act de- 
fining the jurisdiction of the admiralty court, and that, under that 
act, it created a maritime lien upon the vessel. The clàim for pay- 
ment for the spars used in the original construction of the vessel 
must also be allowed, because the English admiralty would allow it 
as a lien upon the vessel. The act of 24 & 25 Vict. c. 10, merely 
restores to the English admiralty the gênerai admiralty and mari- 
time jurisdiction of which the common-law courts had deprived it. 
While the United States suprême court bas held that under the ad- 
miralty jurisdiction in this country there is no lien for materials 
fumished in the construction of a vessel, yet the gênerai maritime law 
of the world gives such a lien, and the jurisdiction to enforce it bas 
been restojed to the English admiralty. As the lien would be recog- 
nized and enforced against this vessel in an English court, it can, as 
between the parties hère, be enforced in this court. A deeree will 
therefore be entered for the whole amount of libelant's claim, with 
interest and costs. 



The Mbkrimac* 
(District Court, D. Massachusetts. November 20, 1886.) 

Mabitime Liens — Sbizube of Sbinb-Boat as Appubtbnant to Mackebei. 
BcHOONEB—UsAGB— Obligation to Take Notice of. 

The seine-boat which always accompanies schooners engagea in the mack- 
erel trade sometimes belongs to the owners of the vessel, but quite as fre- 
quently to others. In the latter event, it is sometimes hired by the crew or 
owners, from outside parties, for the season or trip. It draws a regular ahare 
in the catch, which goes to whomsoever furnishes it. When the boat and 
the vessel hâve a common ownerahip, the former, by usage, passes to the 
buyer of the latter, though it be not mentioned in the bill of sale. But it is 
only in the event of common ownership that the former is regarded as ap- 
purtenant to the latter. Held that, if the common ownership be divested 
by a sale, the subséquent hiring of the boat by the seller cannot serve to 
make the boat a part of the vessel, and liable to an attachment for the vessel's 
debts; that the new relation was in accordance with a usage of which the 
parties furnishing supplies were bound to take notice. 

In Admiralty. Action m rem. Seizure of seine-boat of mackerel 
Bchooner at the instance of material-men, the furuishers of supplies 
to the schooner. 

Libels by T. L. Mayo & Co. and James P. Nye for repairs and 
supplies furnished the mackerel schooner Merrimac. A large seine- 

lEeported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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boat, 37 feet long and 7|- feet wide, -waa seized by the marshal as be- 
longing to the schooner. Noah Mayo appeared by pétition as claim- 
ant of the seine-boat, alleging tbat it was not appurtenant to the 
schooner, and not subject to the lien of the libelants. The only 
question in the case was whetber tbe seine-boat wàs appurtenant to 
the schooner. 

J.C. Bodge d Sons, for intervenors. 

Frederick Cunnîngham, for libelants. 

Noah Mayo, for seine-boat. 

Nelson, J. This case was heard on the pétition of Noah Mayo for 
the release from arrestment of a seine-boat seized by the marshal 
on a warrant of arrest, in a suit by material-men against the mack- 
erel schooner Merrimac, her tackle, apparel, and furniture. The 
libelants daim to hold the boat under the seizure as appurtenant to 
the vessel, and as subject to their lien for the supplies f urnished. A 
seine-boat, such as the one in question, always aecompanies a vessel 
when engaged in the mackerel fishery, and is indispensable for the 
prosecution of the business. As it is too large to be hoisted and car- 
ried on deck, it is usually towed astern of the vessel in proceeding to 
and from the fishing grounds, and is there used in carrying out and 
setting the seine. It sometimes belongs to the owner of the vessel, 
but is quite as frequently owned by the crew, or is hired for the sea- 
son or trip from outside parties. It draws a regular share in the 
catch, — usually a sixth or seventh after the great gênerai bill, — and 
this share goes to the parties furnishing the boat. If the boat be- 
longs to the owner, it is considered as attached to the vessel, and 
passes by usage in a sale of the vessel, though not mèntioned in the 
bill of sale. But it is regarded as appurtenant to the vessel only 
when it belongs to the owner of the vessel, and is used in connection 
with it in the manner stated, 

Such being the usage proved as to beats of this class, the libelants' 
lien never could hâve attached to this boat. When the supplies were 
furnished, the boat had become the property of the petitioner Mayo. 
It had previously belonged to the owner of the vessel, but had been 
purchased from him by Mayo. By the sale it was separated from 
the vessel, and was no longer attached or appartenant to it. Its sub- 
séquent use by the vessel, in prosecuting its business, was under a 
contract of hiring, by which Mayo was to be paid for its service. This 
did not bave the effeot to annex it again, — to make it a part of the 
vessel. The libelants were bound by the usage to take notice of this 
new relation, and can therefore bave no lien on the boat for the Buj^- 
plies. Pétition allowed. 
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The Watee Witch's Gabgo. 

(District Court, J), Masaaehtisetts. November 28, 1886.) 

BEiFs'Ain) Shipping — Dtitt op Masteb not to Takb Averagh Bond afteb 
Adjustment OF Lobs— FoBM OP AvKKASB Bond. 

The question whether tenderof an average bond, reciting that theowners 
claim that certain losses and expenses had been incurred which mi^ht con- 
stitute a gênerai average, îs sufflcient to entitle consignées to a delivery of 
the goods from thé ïnaster, cannot be decided (there bemg no contention but 
that the losses and expenses made a case of gênerai average) after the adjust- 
ment bas been made, there belng no obligation on the master then to accept 
any bond. 

In Admiralty. 

C. T. Ruasell, Jr., for libelants. 

Pavl West, for olaimants, 

Nelson, J. The brig Water Witoh arrived in Boston on the thir- 
teenth of December, 1885, from Baltimore, having on board a cargo 
of clay retorts, tiles, etc., cousigned to the libelants, Waldo Bros., 
commission merehants, doing business at Boston. In the course of 
the voyage a gênerai average loss occurred. On her arrivai hère the 
master offeréd to deliver possession of the cargo to the consignées, 
they paying the freight, upôn their executing to him an average 
bond prepared by the adjuster employed by him to settle the loss, in 
which it vras recited that in the due prosecution of the voyage cer- 
tain losses and expenses had been incurred, and other expenses 
thereafter might be incurred, which, according to the usage of this 
port, constituted a gênerai average to be apportioned on the vessel, 
her earnings as freight, and the cargo on board. The consignées 
declined to exécute the bond, with the récital expressed in that 
form, upon the ground that by its terms they would be precluded 
from disputing the liability of the cargo for contribution ; but, desir- 
ing to obtain possession of the cargo, they offered to give a bond in 
which the récital was that the owners claimed that certain losses and 
expenses had beèn incurred on the voyage, which might constitute a 
gênerai average, etc., and they had prepared and tendered to» the 
master a bond in that form, and demanded the cargo, offering to pay 
the freight. But the master refused to aceept the bond, or to de- 
liver the cargo, insisting on bis adjuster's form of the instrument. 

The principal question discussed was whether the master was bound 
to accept the bond tendered by the consignée, and upon the payment 
of the freight deliver the cargo ; but, on the f acts as they were devel- 
oped at the hearing, this question does not fairly arise for the décis- 
ion of the court. The brig arrived hère on December 13th. The 
negotiations between the parties as to the form of the bond extended 
until December 28th, and on that day the consignées tendered their 
bond. But at that time the average adjustment had been completed. 
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and was known to the consignées. It is denied in the libel that a 
loss had occurred which subjected the cargo to contribution. But it 
turns out that no dispute ever really existed on this point. The brig, 
in the course of the voyage, enoountered a severe gale, in which her 
sails were blown away, and other damage suffered, from whicji she 
was obliged to put into Yineyard Haven, where she incurred expense, 
and she was afterwards towed to Boston. That thèse expenses con- 
stituted a case of gênerai average bas never been a subject of con- 
tention between the parties. Therefore, on January 2d, when the 
libel was filed, ail occasion for an instrument of this nature had ceased 
to exist, and nothing remained for the consignées to do but to pay the 
freight, and the amount apportioned on the cargo, (upon which pay- 
ment the master was ready to deliver the cargo,) and take away their 
goods. There is no doubt that the master, as agent of the ship- 
owner and ail others concerned, bas a possessory lien on cargo for 
ail gênerai average sacrifices and expenses. The obligation of an 
average bond is an engagment by the consignée, on the condition of 
bis immediately receiving the goods, to pay his proportion of the gên- 
erai average as soon as it shall be ascertained by an adjuster in the 
usual way. There is no law or usage that requires the master to ac- 
cept such an instrument, in place of the cargo, after the adjustment 
has been completed. There is no proof or prêteuse that the con- 
signées suffered damage from the détention, even if it was improper. 
Therefore the question which this suit was brought to settle does not 
arise on the conceded facts, and I am obliged to dismiss the libel. 
The freight bas been paid since this suit was begun. 

The claimant is entitled to a decree against the stipulators for the 
libelants for the amount apportioned upon the cargo by the adjuster. 
As the suit seems to hâve been contested on both sides with a view 
to settle a point about which the opinions of accomplished adjusters 
differ, and in this respect it has failed in its objeot, no costa are to be 
allowed. Ordered acoordingly. 



ATKINS V. WABASH, ST. L. & P. RY. CO. 161 

CoopBR V. Leather Manuf'bs' Nat. Bank. 

{Oircmt Court, 8. D. New York. 1886.) 

RsiiiovAii OP Causes— National Banks— 23 U. 8. St. at Lahge, 162. 

TJnder section 4 of the act of congress of July 12, 1882, a national bank can- 
not remove a suit against it from the state court upon the sole ground that it 
is a corporation organized under a law of the United States, and that there- 
f ore the suit is one arisîng under the laws of the United States. 

Motion to Eemand Cause to State Court. 

Wallace, J. Section 4 of the act of congress of July 12, 1882, 
(22 St. at Large, 162,) déclares that the jurisdiction for suits there- 
after brought by or against any national banking association, except 
suits between them and the United States or its ofScers and agents, 
"shall be the same as, and not other than, the jurisdiction for suits by 
or against banks, not organized under any law of the United States, 
which do or might do banking business where suchnational banking 
associations may be doing business when such suits may be begun, " 
and repeals ail laws, and parts of laws, of the United States incon- 
sistent with that enactment. This language is so explicit as to seem 
to leave no room for reasonable doubt that congress intended to pro- 
hibit national banks from invoking any Jurisdiction, in suits in which 
they are either plaintiff or défendant, not open to banks not organ- 
ized under any law of the United States. 

The défendant bas sought to remove this suit from the state court 
upon the sole ground that it is a corporation organized under the 
laws of the United States, and that, therefore, the suit is one arising 
under the laws of the United States. If its position is correct, the 
section referred to is practically nugatory législation by congress, be- 
cause in ail cases a national bank can resort to the jurisdiction of 
the circuit court by removal, — where it is plaintiff, by bringing its 
action in the state court, and then removing it to the circuit court, 
and where it is défendant by removal merely. 

The motion to remand is granted. 



ATKINS and other s v. Wabash, St. L. & P. Et. Co. and others.* 

Beebs V. Same. 

{Circuit Court, N. Z>. lUinois. December 7, 1886.) 

1. Courts— Jurisdiction— CoNFLioT— United States Circuit Courts— Rail- 

ROAD CoMPANIBS— RbCEIVEKS — ^MORTGAGB — FORBCLOSURE. 

A suit to f oreclose a mortgage is a local action; and the fact that the United 
States circuit court, sitting in Missouri, has entertained a bill by a railroad 

»See Wabash, St. L. & P. Ey. Co. v. Central Trust Oo., 22 Fed. Eep. 138, 269, 272; 
S. C. 23 Fed. Eep. 863, and 26 Fed. Eep. 69, 693. 
v.29F.no.4— 11 
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Company owning and operating linea in that state, and in Illinois, and other 
States, filed by tlie corporation, for the appointment of receivers, and bas, 
without notice to the Illinois mortgagees, named such receivers, and, in the 
course of the proceedings, ordered a foreclosure of the entire line, does not 
operate to oust thé United States circuit court sitting in Illinois of ^urisdiction 
of a suit by sucb mortgagees to remove the receivers appointed in Missouri, 
so far as the lines in Illinois are concerned, and to foreclose the mortgages 
tbereon. At tbe time the receivers were appointed in Missouri ancillary pro- 
ceedings were bad in Illinois, and the circuit court there entered an order 
appointihg tbe bame receivers. for tbe property in that state, but in that order 
the court reserved the power to make sucb further orders in tbe premises as 
might be necessary. 

S. R&iiiBOAD CoMPANiKs— Receivers— Abuse op Trust— Removai. 

Courts of equity will protect the interests of the minority holders of mort- 
gages of a railroad company asagainst the majority, and will remove receivers 
appointed at tbe instigation of tbe maj ority, wbere it appears that the receivers 
are incompétent, and that part of them bave interests in other corporations 
adverse to the interests of the minority mortgagees, and are using their in- 
fluence and powers as feceivers in advancing such corporations, at tbe expense 
of tbe railroad. 

8. Receivers— -Duties—Insolvent Railroad Compauibs— Who should bb Ap- 
pointed. 

Receivers should be impartial between tbe parties in interest; and stock- 
holders and directors of an jnsolvent railroad company sbould not be ap- 
pointed receivers, unless the case is exceptional and urgent, and then only on 
tbe consent of parties whose interests are to be intrusted to their charge. 

In Eqùity. Bill to foreolose mortgage, and remove receivers. ' 
Henry Crawford, for complainants. 

Iskam é Lincoln, Julian T. Davies, and D. H. Chamberlain, for in- 
tervening first and second bondholders. 

Wager Swayne and T. H. Hubbard, for purohasing committee. 

W. H, Blodgett, for receivers. 

Williams é Thompson, for trustées. 

C. M. Osborn, for Chicago & W. I. E. E. 

Gbesham, J. The Wabash, St. Louis & Pacific Eailroad Com- 
■pttny is a Consolidated corporation, owning lines of railway in several 
states on both sides of the Mississippi river. In the latter part of 
May, 1884, in form, it filed its bill in the circuit court of the United 
States for the Bastern district of Missouri against the trustées in the 
gênerai mortgage covering the corporate property, and against cer- 
tain railway corporations whose lines it was operating under leases. 
Upon the filing of this bill the court at once assumed jurisdiction of 
the entire property of the corporation, and, without notice, appointed 
as receivers Solon Humphreys and Thomas E. Tutt, who were, or up 
to that time had been, stockholders and directors ; and ordered them 
to hold and operate the entire railway Systems under that court's or- 
ders, and the orders of other courts exeroising ancillary jurisdiction. 
The bill appears to hâve been first presented to the district judge at 
St. Louis, who deelined to appoint receivers; when counsél applied 
to the circuit judge, who made the appointment at Topeka, Kansas, 
on the twenty-eighth of May, and the receivers qualified at St. Louis 
on the twenty-ninth. 
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A bill similar to the one filed at St. Louis was filecî in this court 
on the 28th, the same day the appointment was made in Kansas, and 
the day before the receivers qualified at St. Louis. TJpon the filing 
of the bill hère, an order was entered, in form, adopting and approv- 
ing the orders of the court at St. Louis, and appointing the sanje re- 
ceivers, and directing them to take possession of ail the property in 
Illinois. This order, and the so-oalled ancillary proceeding hère, con- 
oluded thus : "And this court f urther reserves to itself power to make 
Buch f urther orders in the promises as may seem to be necessary." 

After the receivers had been appointed by the court at St. Louis, 
the trustées in the gênerai mortgage filed a cross-bill to foreclose that 
mortgage, and later they filed an original bill iu one of the state 
courts at St. Louis to foreclose the same mortgage, which latter suit 
was removed to the fédéral court, and consolidated with the Wabash 
suit.* The court at St. Louis, on application, refused to extend the 
receivership to the cross-bill, or to the consolidated suit. A decree 
was entQred in the consolidated suit foreclosing the gênerai and col- 
latéral trust mortgages, and at the sale the property was bid in by 
a purchasing committee. 

With the exception that there was no sale, the same course was 
pursued at Springfield, in the Southern district of Illinois, as at St. 
Louis; the proceedings there> however, being ancillary to the pro- 
ceedings at St. Louis, There was no appearance by any of the trus- 
tées at St. Louis until after the receivers had been appointed, and 
certain orders had been entered authorizing the issue of receivers' 
certificates. 

Atkins and others, in behalf of themselves and other bondholders, 
filed a bill in this court to foreclose a mortgage executed February 1, 
1867, by one of the consolidating corporations, to secure an issue of 
bonds amounting to $2,601,000, and also to foreclose a mortgage ex- 
ecuted May 17, 1879, to secure an issue of bonds amounting to $2,- 
000,000, of which it is alleged $1,600,000 only were ever issued. The 
mortgage of 1867 covers the main Unes in Illinois, Indianâ, and Ohio, 
except the Chicago Division, the Une from Decatur, Illinois, to East 
St. Louis, and the Une from Naples to East Hannibal. The mort- 
gage of 1879 was executed a short time before the consolidation of 
the companies and their Unes east and west of the Mississippi river. 
This mortgage covers the main system, except the Chicago Division, 
extending from Toledo to Burlington, Keokuk, Quincy, Hannibal, and 
East St. LouiSi and its opération, prior to consolidation into the Wa 
bash System, was remunerative. 

Beers, in behalf of himself and other bondholders of the same class. 
filed a bill to foreclose the mortgage on the Chicago Division, to se- 
cure an issue of bonds amounting to $4:j500,000. This mortgage 
covers 257 miles of railway, 

' Wabash, St. L. & P. Ky. Go. v. Central Trust Co., 23 Fed. Rep. 513. 
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Thèse bills were filed upon the theory that ail the railway prop- 
erty.in this state was taken into the custody of this court under the 
order entered hère on May 28, 1884. It is olaimed that they are dé- 
pendent upon and ancillary to ihe suit of the Wabash Company, and 
are not, therefore, subject to the test applied to indépendant original 
bills. It is urged that they should be treated as pétitions pro inter- 
esse suo, filed in the case in this court. The trustées in the three 
mortgages which the bond creditors are seeking to foreolose hère, the 
purchasing committee, and the Wabash Company, entered their fuU 
appearance to lue two new suits. The mortgages of 1867 and 1879, 
and the Chicago Division mortgage, and 10 others which were ex- 
ecuted from time to time by corporations which hâve become extinct 
by consolidation, secure outstanding bonds amounting to over $27,- 
000,000, upon which nearly two and a half years' interest is due. 
The interest in arrear on the first of August last, according to the 
auditor's report, was about $4,400,000. The bonds secured by the 
Chicago Division mortgage draw 5 per cent, interest, and the bonds 
secured by the other 12 draw 7 per cent. It is not denied that the 
13 mortgages are valid, subsisting obligations; that the interest is in 
arrears for more than two years; and that the mortgaged property 
is an inadéquate security. The income arising from the opération 
of the lines east of the Mississippi ri-ver was pledged by the mort- 
gages. The main Une east of the Mississippi river, not ineluding the 
Chicago Division, made, in 1885, over and above operating expenses, 
$873,925.85, which left, after making a fair déduction for taxes, over 
$600,000, This money was used in paying losses on non-remunera- 
tive lines in the System. On this subject the purchasing committee, 
in their circular of June 1, 1886, say: 

"It is fair to state that many lines of roail hâve been worked which hâve 
not paid their expenses, and the amount reqiiired above the amount of earn- 
ings has been taken from the earnings of thèse two divisions." 

In the two suits which hâve been brought hère, the court îs asked 
to remove Humphreys and Tutt on the ground that thej' are not fit 
persons to açt as receivers, and appoint some capable, trustworthy 
person in this case. The décision of this motion renders it necessary 
to refer somewhat further to the proceedings commenced by the 
Wabash Company at St. Louis and elsewhere; to the relation of the 
receivers to that and other corporations; andto the parties interested 
in, and affected by, the litigation, and by the action of the receivers. 

The Wabash Company, in 1883, 13 months before the receivers 
were appointed, leased its lines east and west of the Mississippi river 
to the Iron Mountain & Southern Eailway Company. It appears 
that at this time the latter company was owned and operated by the 
Missouri Pacific Company. The annual report of that company for 
1883, which is in évidence, shows that it was operating the Wabash 
property as its own. In December, 1883, the Wabash Company ex- 
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ecuted a mortgage upon its Unes to the Iron Mountain Company to 
indemnify it for advances made under the lease. In this mortgage 
it is stated that the Iron Mountain Company is in possession of the 
mortgaged property, and that it shall remain in possession while the 
lease continues in force. It sufficiently appears from this and other 
facts that at the date of the lease the Missouri Pacific took charge of 
the Wabasli system, including its accounting department. It was 
claimed that the Missouri Pacific was not able to operate the Wabash 
lines at a profit, and on May 19, 1884, under a clause in the lease, 
notice was given to the Wabash Company that the lessee had sus- 
tained a loss, in the opération of the leased lines, of |4,000,000. 

The Wabash Company had at this time outstanding paper, repre- 
senting floating indebtedness, amounting to $3,000,000 or more, 
some of which would soon mature. This, however, was no part of 
the indebtedness last referred to. Humphreys, Gould, Dillon, and 
Sage wére liable as indorsers on ail this paper. A meeting of the 
executive committee of the Wabash Company was accordingly câlled, 
and held at New York on May 21, only two days after the notice 
above referred to had been served upon the last-named eompany by 
the Iron Mountain Company. Gould, Humphreys, Dillon, Sage, and 
Hopkins were présent at this meeting, and, with the exception, per- 
haps, of Humphreys, ail were stockholders and directors in the Mis- 
souri Pacific or the Iron Mountain Company; and ail, including 
Humphreys, were interested as stockholders and directors in the two 
last-named corporations, or as indorsers on the outstanding notes. 
At this meeting, on motion of Humphreys, it was resolved that steps 
be at once taken to secure the appointment of a receiver; and no de- 
lay occurred in the préparation of the bill, which was filed a f ew days 
thereafter in the court at St. Louis. 

On May 30tb, the Wabash Company filed its pétition, representing 
that its promissory notes, amounting to about $2,300,000, were out- 
standing, some of which would soon mature; that thèse notes were in- 
dorsed by "sundryindividuals of high crédit and financial standing." 
"For the sake of entire frankness," the namê of Solon Humphreys 
was disclosed as one of the indorsers, but the names of Gould, Dillon, 
and Sage, the other three indorsers, were withheld, "because of the 
Personal inconvenience and injury which might resuit to them from 
the publicity thereby given to their business affairs." 

This pétition prayed that receiver's certificates be issued to enable 
the receivers to meet the outstanding notes as they matured; and on 
the same day an order was entered, directing the receivers to use their 
obligations, as sueh, to protect thèse notes. This order also con- 
tained other directions, which need not be hère mentioned. 

The Central Trust Company and James Cheney, trustées in the 
gênerai mortgage, appeared before the court in St. Louis, on the 
twentieth day of June, for the purpose of having this order rescinded 
or modified ; and on that day the court entered the following order ; 
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"This order shall not be construed as establishing any priori tyof lien in fa- 
vor of sueh receivers' obligations, or of tlie obligations of said railway Com- 
pany now outstanding; but sucli priority shall be subject to the further direc- 
tion of the court," 

On the day the last-named order was entered, the receivers were 
authorized, on motion of the Wabash Company, to maintain the ex- 
ecutive and transfèr offices of the company in New York ; and, for 
that purpose, to continue upon salaries the vice-président and subor- 
dinate offieers and clerks. This has been done at a heavy expansé 
to the trust. On the sixth of June, on motion of the receivers, a fur- 
ther order was entered, directing that receivers' certificates beissued 
amounting to $2,000,000, whioh should be a first lien on the entire 
property of the Wabash Company, to enable the receivers to pay off 
specified classes of claims, among which were labor and supply claims 
acoruing within six months before the receivers were appointed. 
Thèse debts for labor and supplies the receivers knew had been con- 
traeted while the Wabash system was operated by the Missouri Pa- 
cific under the lease. 

On June 80th the receivers asked the court for an order to enable 
them to pay rebates on traffic before they were appointed, and such 
an order was entered by the court at St. Louis on July lOth. Under 
this order $360,000 of rebate claims hâve been paid on traffic actu- 
ally handled by the Missouri Pacific during the time the Wabash 
■ lines were operated under the lease, and that the receivers asked for 
the order knowing how the indebtedness had been contracted. The 
proof shows that the receivers hâve used $3,200,000 or more of the 
receipts which came into their hands from the opération of the prop- 
erty in paying labor and supply claims incurred by the Missouri Pa- 
cific during its possession under the lease, and that a large addi- 
tional amount of claims of the same character has been audited for 
payment. 

The decree of foreclosure which was entered at St. Louis on July 
6, 1886, provided that nothing in it, or the sale to occur under it, 
should in any way préjudice or affect the rights of parties seeured by 
any of the underlying mortgages. The decree aiso contained the 
following paragraphe 

"Nor shall such conveyance, transfèr, or assigument withdrawany of said 
railroad property or interests to be sold under this decree, as hereinbefore di- 
rected, from the jurisdiclion of this or any of the other courts aforesaid; 
but the same shall remain in the custody of the receivers until such time 
as the courts shall, on motion, direct said property in whole, or, from time to 
time, in part, to be released to said purcliaser or purchasers, or any of them ; 
and shall afterwards be subject to be retaken, and, if necessary, resold, if the 
sum so charged or to be charged against said property, or any part tliereof, 
or said receivers, as aforesaid, shall not be paid within a reasonable time after 
belng required by order of this court or said other court. The conveyance 
and transfèr of said property shall be subject to the power and jurisdiction of 
the said courts, and the purchasers of any part of said property shall ihereby 
become and remain subject to said jurisdiction so far as necessary, to the en- 
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forcement of this decree; and such jurisdiction shall continue until ail the 
claims and demands that hâve been or may be allowed against sàid property, 
or àny part thereof , or said receivers, by order of said courts, shall be fully 
paid anddischarged." 

The master appointed for that purpose sold the property, wîth cer- 
tain exceptions, which need not be mentioned, to the purchasing com- 
mittee on tbe twenty-eighth of April, 1886, for $625,000. This sale 
•was confirmed by the court on the fifteenth day of June, 1886, and 
the order of confirmation contained the following : 

"And any déficit or loss incurred by the receivers herein, from the opéra- 
tion of any of said railroads, as also of the Eel River Railway, from the flrst 
day oî June, 1886, shall, as a further condition of the confirmation of the 
said sale, be chargea upon the intferest of said purehasers in the property ao- 
quired bythem at said sale. * * * And it is further ordered, adjudged, 
and decreed that this decree ot confirmation of the sale of the promises and ' 
property, rights and franchise, as aforesaid, and the deeds hereinbefore or- 
dered to be made, shaU be subject to the terms and conditions of the decree of 
sale heretofore éntered in this cause; whereby it is provided, in addition to 
the sums required by said decree of sale, and by this order, to be paid into 
court in cash, that there should be paid such further sums as may be needed, 
and as this court may direct, In order to meet claims which this court may 
adjudge in this case to be prior, in equity,to the mortgages foreclosed bysaid 
decree, and whereby the court directed that the railroads, property, or inter- 
est sold théreunder should remain in the custody of the receivers until such 
time as the court should, on motion, direct said property, in whole, or, from 
time to time, in part, to be released to said purehasers, and should af terwards 
be subject to be retaken, and, if necessary, resold, if the sums so chaiged, 
or to be charged, against said property, or any part thereof, or said receivers, 
as therein provided, should not be paid within a reasonable time after being 
required. By order of the court." 

On motion of the counsel for the purchasing committee, the court, 
at St. Louis, on the twenty-first of September, 1886, entered the fol- 
lowing order : 

"Ordered that from any surpins in their hands arising from the opération 
of the property in their charge, over and above the necessary operating ex- 
penses, the receivers herein are authorized, as to them may seem meet, to pay, 
in whole or in part, such interest coupons or bonds, secured by mortgages 
Buperior in right to the mortgages foreclosed herein, as they may be requested 
to pay by the purehasers at tlie sale made under the decree herein, their suc- 
cessors or -assigns." 

And on the same day, on the motion of the same counsel, the fol- 
lowing further order was entered : 

"Ordered that in case the purehasers at the sale under the decree herein, or 
their successors or assigns, shall become possessed, by purchase or otherwise, 
tif any claims or demands agaiiist the property in charge of the receivers in 
this cause, they shall be subrogated to the rights of the Original holders of 
said claims or demands. " 

The address of the purchasing committee, issued on the first of 
June, 1886, to the holders of bonds secured by the senior sectional 
mortgages, appears to hâve been the first appeal or demand which 
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was made upon them to scale down their interest, or waive any of 
their légal rights. That address dwelt on the importance to the bond- 
holders of keeping together the long line of road from Omaha and 
Kansas City to Toledo, by way of St. Louis and Hannibal, including 
ail its main lines and branches Connecting with Chicago, and possi- 
bly the branch to Détroit. It was urged that the lines east of the 
Mississippi river would be greatly benefited by such a course, as the 
funded debt on the lines running from the Mississippi river to Kan- 
sas City was comparatively light, and that the latter lines could be 
and were operated at a profit, after paying interest; and that, by 
maintaining the connection, the volume of business done by the lines 
east of the river would be greatly augmented. The bondholders were 
told that the total debt, including receiver's certificates, was upward 
pî $4,000,000, to which was to be added the car trust debt of $3,196,- 
000, ail of which was resting upon the property as preferred indebt- 
edness. One of the reasons given in this address why the receivers 
had been unable to pay interest was that a number of lines in the 
System bad been operated at a loss, and that the ea;i:nings had been 
taken from other lines, including the main lines east of the Missis- 
sippi river, to make good this loss. The creditors whose bonds were 
secured by senior mortgages on the property east of the river were 
asked to reduce their interest to 5 per cent, per annum, to fund the 
interest on their bonds for 18 months at the same rate of interest, 
and to waive their right to foreclose certain mortgages until after 
three successive years of default. The bondholders were warned in 
this address that if they did not accept thèse propositions, and at- 
tempted to foreclose their mortgages, the litigation would be long and 
expensive ; that many intricate questions would arise as to the ap- 
portionment of the receivers' debts, the ownership of the roUing 
stock, and terminal facilities; and that the payment of coupons would 
be deferred indefinitely. 

At a conférence between a committee of the bondholders, appointed 
àt a meeting on July 8th, and the purchasing committee, the above 
terms were agreed to, with this modification : 

First. A réduction of interest to 5 per centam per annum upon the sev- 
eral classes of securities. Second. The funding of 18 months' interest — 
three coupons — on the sanieinto bonds to be designated "coupon bonds," in 
three séries, — coupons of the flrst mortgages and funded debt 7's to be funded 
in the flrst séries; coupons of second mortgages and funded debt 6's, into the 
second séries; and coupons of the Consolidated bonds and 7's of 1879, in the 
third séries. Interest on the 7 per cent, script to be funded to February 1, 
1886, and on the 6 per cent, script to May 1, 1886, — thèse coupon bonds to bear 
interest at the rate of 5 per centum per annum, payable semi-annually, from 
August 1, 1886, for flrst séries; from November 1, 1886, for second séries; 
and from January 1, 1887, for third séries; and to take rank in payment, 
after the mortgages, according to the priority of thosefrom which coupons so 
funded may be detached, viz. : Coupon bonds of the flrst séries to be entitled 
to payment of interest next after payment of interest on the flrst mortgages; 
coupon bonds of the second séries, next after payment of interest on the sec- 
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ond mortgages; and coupon bonds of the third séries, next after payment of 
interest on the Consolidated bonds and 7's of 1879. 

Holders of over $4,000,000 of bonds declined the terms offered by 
the purchasing committee. They insisted upon their rights as senior 
creditors, notwithstanding the discouraging prospect held out to them 
by the purchasing committee. 

On Septemher 27th, 0. D. Ashley, as secretary of the purchas- 
ing committee, Informed the bondholders, in a circular address, that 
it was still claimed that the floating debt of over $4,000,000 would 
hâve priority over ail the mortgages ; and that those who selâshly 
stood out against the committee's scheme "would enter into the most 
complicated litigation ever known in the railroading of this country, 
with its exasperating delays and endless expense," the prospect of 
which would be pleasing only to lawyers. Mr. Ashley, it is proper tp 
say, was then and still is an ofQeer of the Wabash Company, and his 
salary as such, as well as his salary as one of the purchasing com^ 
mittee, has been tegularly paid by the receivers out of the earnings 
of the road. 

At a meeting of the bondholders, held at New York on August 12th, 
it was distinctly stated by persons who were active in advooating the 
purchasing committee's scheme that the floating indebtedness of morè 
than $4,000,000 had been adjudged by the court to hâve precedence 
of ail the mortgages, and that no interest would' be paid until that in- 
debtedness has been discharged or provided for. In addressing tha;t 
meeting, Mr. Joy, président of the Wabash Company, and one of the 
purchasing committee, said : 

" We hâve got $4,000,000; we can relieve you of that debt. Now, if we 
donot relieve you of it, if you get into litigation, we cannot use that $4,000,- 
000. Some of thèse underlying securities hâve got to pay it; there is no es- 
cape from that. Wherewillit corne from? The fourth œortgage, 1 am sure, 
cannot pay it. The two last mortgages cannot afford to pay it. It is as 
much as they amount to, almost. They will sink down on you, and you will 
ail feel the weigbt of it, even to the first security." 

The decree of foreclosure, fairly interpreted, required the pur- 
chasers to pay ail claims against the receivership. The purchasing 
committee bid off the property for the stockholders and junior bond- 
holders, including Humphreys, whose interests are in opposition to 
the views and interests of the bondholders who hâve refused to accept 
the funding scheme. The orders of September 21st were obtained by 
the purchasing committee, or by persons whom that committee rep- 
resented. Those orders so far changed the terms of the sale and the 
order of confirmation as to allow the earnings in the hands of the re- 
ceivers, "which were covered by the underlying mortgages, to be ùsèd 
in the payment of coupons belonging to bondholders who assentéd^to 
the funding scheme, while the same right was denied to non-asseni- 
ing bondholders; and they also permitted the purchasing committee 
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to keep alive receivers' certifioates amounting to $4,000,000 against 
the non-assenting bondholders. 

It was stated at the argument of this motion, by one of the counsel 
for the purchasing committee, that under thèse orders the receivers 
wonld pay such coupons as might be selected for payinent by the pur- 
chasing committee, while no interest would be paid to non-assenting 
bondholders. The boldness of this scheme to aid the purchasers, by 
denying equal rights to ail bondholders secured by the same mort- 
gages, is e(iualed only by its injustice. The right is asserted by the 
purchasers of the property, in a court of equity, to take the earnings 
of a road covered by a mortgage, and pay part of the coupons se- 
cured by that mortgage, to the exclusion of coupons secured by the 
same mortgage, and falling due at the same time. Doubtless the 
counsel wbo obtained the orders of September 21st was not as frank 
in avoWing to the court at St. Louis the purposeof the purchasers as 
he was hère, and still is, in defending his interprétation of them. It 
is not to be presumed that that court entered thèse orders intending 
or expecting that they would bé used as a means'of coèrcing non-as- 
senting bondholders into the funding scheme. I prefer to infer, and 
do infer, thî^t that court supposed the purchasing committee was pro- 
gressing àmicàbly with the bondholders, and was ignorant of the fact 
that part of them Were, and for some time had beén, stubbornly re- 
sisting thé funding scheme. 

It is saidî by one of the ôourisel for the purchasers, by way of ex- 
cuse for tbièit failure to comply with the térms of their bid, and for 
ôbtainîiig thé orders of September 21st, that the purchasers bought 
the property without being fully informed as tb its value ; and that 
they had subseijuently learned that they could not afford to take it 
incumberèd i^ith the various senior Underlying mortgages, and pay 
the debtçonjracted by the; receivers, and the floating debt existing 
before thç receivers were appointed. In answer to this, it is safe to 
say that no one knew better at and before the sale the value of the 
Wabash property than the four indorsers and others represented by 
the purchasing committee, , : . 

It was ^^Iso tirged in défense of the orders of September 2lBt, and 
the actiqù of^.the purchasers thereunder, that the provisions of the 
decree of foçpclosure, and the order of confirmation, whereby the court 
retained. a,ïithority to retake the property and resell it for failure on 
the part of the purchasers to comply with the terms of the sale, au- 
thori^ed the purchasers to abandon their bid;, and that, not being 
obliged to complète it, they were at liberty to prescribe terms upon 
which tl»ey would oonsummate it. Argument is unnecessary to dem- 
onstrate that thèse provisions were inserted, not to secure to the 
purchaser the right to complète, his purchase, or abandon it, as he 
pleased, but as a réservation of jurisdiotion over the property, to be 
dxercised.if the purchaser failed to comply with his contract. 
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The CWcago Division •bondholders claim that the Chicago terminais 
are covered by their mortgage, and that the holders of the collat- 
éral trust bonds, including Mr. Humphreys, resist this claim, and 
insist that they are entitled to à first lien on thèse terminais; which 
raises another conflict of interest between the receivers and the non- 
asBenting bondholders. 

The mines and property of the EUsworth Coal Company are adja- 
cent to the Wabash Railway. The original stock of this company 
•was $24,000, which was increased in June, 1885, to $67, 500. Humph- 
reys, Gould, Dillon, Sage, Hopkins, and Charles Eidgeley, ail direct- 
ors 6f the Wabash Company, were stockholders in the coal company. 
It does not appear from the évidence that any one else held stock in 
this company- During the year 1885 the receivers purchased of the 
coal company 166,842 tons of coal, paying therefor $190,769.91; 
and up to September 1. 1886, they purchased 146,191 tons, paying 
therefor $163,724.42, which was at the rate of $250,000 for that year. 
The receivers hâve paid out of the earnings $15,401.48 as rebate on 
coal shipped by this company prior to their appointment, and while 
the Wabash lines were operated by the Missouri Pacific under the 
lease to theiron Mountain Company. This they claim to hâve done 
under orders of the court at St. Louis. They hâve also paid rebates 
of $63,309^85 on coal shipped since their appointment, and up to 
Septembet 1, 1886. The total rebates paid by the receivers to the 
coal company amounted to $80,711.33, which is more than the en- 
tirë capital stock of the coal company. While it is true witnesses 
hâve teëtified that the receivers paid no more than the market rate 
for coal purchased by them for fuel, and that they charged the coal 
company a reasonable rate upon the coal which they carried for it, 
there is also évidence tending to show that the price paid for the coal 
purchased for use was too high, and that the freight upon the coal 
shipped was too low. The relation which thèse two corporations sus- 
tained to eaoh other of itself éxposed the owners of the stock and the 
directoirs of the coal company to the suspicion of intending to benefit 
that contps^ny at the expense of the Wabash Company. It is not 
Etrange if, as officers of the Wabash Company, dealing with them- 
selves as officers of the coal company, whose entire stpûk, or the greater 
portion ôf it, we may asshme, thèse men owned, care was taken that 
the Wabash Company shoiild pay a libéral price for fuel obtained 
from the coal company, and that the latter company should pay a 
low rate upon its shipments of coal. Men with a proper apprécia- 
tion of their rights and the rights of others — trustworthy men — are 
not apt tp be found in such inconsistent relations. Gould, Humph- 
reys, Dillon, Sage, Hopkins, and Eidgeley are men of stem integrity, 
if their interests in the coal company did not improperly influence 
their action as diréctors of the Wabash Company. It is going very 
far — ^further than this court is willing to go — to enforce a secret con- 
tract f or tbe rebatë of freight paid to a railroad company, and to the 
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estent of his înterest in the coal company Htimphreya allowed a re- 
bate to himself. 

It is proper to say that Mr. Tutt testified that when he heard of 
Berious charges in connection with the Ellsworth Coal Company mat- 
ter he instituted an investigation, but it does not appear that he de- 
veloped anything worthy of being brought to the attention of the 
court. His own évidence shows that he was ignorant of the location 
of the mine; that he thought the rate for St. Louis was one dollar a 
ton, when, in fact, it was much less. He had never seen any of the 
numerous rebate vouchers in favor of the coal company, and did not 
know that any such existed. According to the auditor's testimôny, 
the regular tariflf was two dollars a ton on coal to Chicago, and a 
spécial rate was given to the coal company of |1.30 per ton, after 
which .30 cents per ton was paid back to the coal company as a re- 
bate. After the Wabash Company had built a road into the coal 
fields near Chicago, it was abandoned, and the track taken up, and 
thereafter the only coal shipped over the Chicago Division was, and 
still is, by the Ellsworth Coal Company, from its mines, the most of 
which are 240 miles distant. The évidence strongly tends to show 
that part of the abandoned track was not removed until after the re- 
ceivers were appointed. 

, The receivers say that the debt which accumulated against the Wa- 
bash Company before they were appointed, and the large debt which 
bas accumulated against them since their appointment, was caused 
mainly by the lowand non-remunerative rates which were received for 
carrying freight. In the pamphlet which was issued on June 1, 1886, 
by the purohasing committee, it was claimed that the average rate of 
nine and a half mills per ton per niile brought about the présent finan- 
cial condition of the property; and yet it appears that the receivers 
had been carrying coal to Chicago from the mines of this company, 
qwned in part by one of them, at a much lower rate. 

It is insisted for the purohasing committee and the receivers that 
when the Wabash bill was filed at St. Louis, and the court there ap- 
pointed receivers, it acquireJ primary and paramount jurisdiction over 
the Wabash property and System throughout its length and breadth ; 
and that ail persons, including the creditors whose bonds are secured 
by senior sectional mortgages on property, no part of which is in the 
state of Missouri, must go to that court to enforce their rights and 
liens, and that no other court can remove the receivers. If, by the 
mère force of its own orders, the court at St. Louis acquired the légal 
custody of the res, — the entire Wabash property, — it would be alike 
the duty and the pleasure of this court to aid that court in the exer- 
cise of its primary jurisdiction ; but this court feels obliged to take a 
différent view of its duty and the law. 

Cases may be found in which the English courts hâve appointed 
receivers over property or assets in other jurisdictions and foreign 
countries, but this has been done only when the parties interested in 
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tbe property were personally before the court, and subject to its or- 
ders. High, Eec. § 4é, and authorities cited. Tbe rule in this 
country is that receivers appointed by one jurisdiction are not en- 
titled, as of rigbt, to récognition in otber jurisdictions, and that 
courts of equity cannot acquire extraterritorial jurisdiction over prop- 
erty by appointing receiverB. Booth v. Clark, 17 How. 322. 

Muiler V. Dows, 94 U. S. 444, which is relied upon in support 
of the position taten by the counsel for the purchasers and the re- 
ceivers, was a suit brought in the circuit court of tbe United States 
at Des Moines against tbe corporation to foreclose a mortgage on a 
Une of road running from a point in the state of lowa to a point in 
the state of Missouri. The mortgage was foreclosed, and the entire 
line, including the portion in Missouri, was sold, no ancillary or other 
proceedings baving been taken in Missouri. The decree required the 
trustées in tbe mortgage and the railway corporation to exécute con- 
veyances to the purchaser, which was done, and the title thus made 
perfect. The suprême court of the United States sustained the de- 
cree and sale. If the suprême court intended to sustain tbe sale and 
title regardless of thèse conveyances, it is to be observed the mort- 
gage in that ease covered a continuons, unbrokenline of railroad, ex- 
tending from one state into the otber. There is a wide différence be- 
tween the facts in that case and the facts in the Wabash Case, whieb 
was a suit by the corporation for the mère appointment of receivers, 
and not to foreclose a mortgage or other lien. 

It may be said in this connection that Gould, Humphreys, Dillon, 
and Sage, the four indorsers, constituted a majority of the meeting 
of the executive committee of the Wabash Companies at New York; 
and that they, and perhaps others who controlled the Missouri Pacific, 
caused the Wabash bill to be filed, intending, it would seem, if pos- 
sible, in that suit, to bave the large indebtedness for which tbe four 
indorsers and tbe Missouri Pacific were liable made a charge upon 
the Wabash proper prier to the mortgages, or to bave it provided for 
in some other way, to the injury of the holders of senior securities. 
Want of efiort on the part of the four indorsers, the Missouri Pacific, 
and the receivers cannot be said to hâve caused whatever failure bas 
occurred in accomplishing this sebeme. The évidence shows that 
the receivers bave paid, out of the income belonging to the bondhold-, 
ers, over $3,200,000 on labor and supply debts incurred by tbe Mis- 
souri Pacific while it was operating the road under the lease, and 
that they bave audited for payment over $500,000 more of such 
claims. 

It bas frequently been deemed necessary, in suits against insolvent 
railway corporations to foreclose mortgages, to appoint receivers to 
operate and protect the property, pending the litigation; but it is 
unusual and novel, to say the least, to entertain a bill filed hy such a 
corporation against its creditors, and at once, without notice, place 
the property in tbe bands of one or more of the directors whose mau- 
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agement has been unsuecessftil. Eeceivers should be impartial bé- 
tween the parties in interest; and Btockholders and direotors of in- 
solvent corporations should not be appointed, unless the case is ex- 
ceptional and urgent, and then only on the consent of parties whose 
interests are to be intrusted to their charge. 

While this court claims no authority to review the action of the 
court at St. Louis, and regrets that it is forced to meet the questions 
presented by the record, it cannot concède to that court paramount 
jnriBdiction over the property in Illinois. Interest on the bonds se- 
cured by the mortgages of 1867 and 1879 has long been in default, 
and the right to foreclose thèse mortgages cannot be denied. No part 
of the property covered by them is within the jurisdiction of the court 
at St. Louis, and yet the creditors who hâve filed their bills in this 
court to foreclose mortgages are told this court has no jurisdiction, 
and that they must apply to the Missouri court, as a court whose 
jurisdiction is paramount. 

It is eàrnestly contended that the court should not remove Messrs. 
Humphreys and Tutt, and appoint some one else to take charge of 
the property in this jurisdiction, at the instance of creditors repre- 
sentibg a minority of the bonds, ■when a large majority are opposed 
to such action. As alreadystated.none of the lines covered by thèse 
mortgages run into Missouri, and a suit to foreclose a mortgage is a 
local action. The majority should not be permitted to force the fund- 
ingseheme upon the minority. Courts of equity should not refuse 
to protect the rights of minorities, upon a proper showing, and such 
a showing bas been made in thèse cases. 

The non-aàsenting bondholders, on the facts already stated, are 
clearly entitled to a foreclosure of the mortgages of 1867 and 1879, 
and the Chicago Division mortgage, and to hâve the property in this 
state taken out of the custodyof the présent reoeivers, and intrusted 
to some one •who-îs capable and trustworthy. Other reasons might 
be given for reraoving the receivers without going outside of the 
record. 

The suit to foreclose the Chicago Division mortgage will procoed 
hère, and leave is given to withdraw the bill to foreclose the mort- 
gages of 1867 and 1879, and file it in the Southern district, at 
Springfield ; none of the property covered by thèse mortgages being 
'within this district. 
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LiPSMEIBB V- VbHSLAGE.* 

(.OireuU Court, B.J). MùsonH. October 6, 1886.) 

1. Pbomissobt Notes— Considbeation—Ihdobsembnt aitbr MATrmmr. 

Ano^otiable note, without considération, cànnot bé enforced by a party to 
whom it is indorsed after maturity by the payée.* 

2. SaMB— EVTDENCB— BXTRDBN. OF PbOOP. 

A negptiable note imports considération, and, in a suit on such an instru- 
ment, tne burden of proving lack of considération is upon tbe défendant.' 
8. Samb— AixowANCB aw Time. 

The allowance of tinie in whicb to pay a debt is a valuable considei-ation.* 
4. Samb— ÇJooDS Fuenisçed Ahother. 

Goodg furnisbed atbird party at the maker's reqaest are a good considér- 
ation for a note given ia paymént theref or.* 
6. Samb— Compromise. 

■Where a note is given by_ way of compromise of a disputed claim, tbe con- 
sidération will not be inquired into.* 

6. GoURTBT-^à^tmiSDICTION— tr. 8. CiBCTJIT COUBT— COLLATERAL SBCUKITY— RbT 

St*TJ. 8,§639. 

Where a note for over $5,00, made by a résident of Mis80u.;i, and payable 
to ànother résident of that state, was indorsed by the payée to a résident of 
minois, to secure a debt for less than f 500, and the indorsee agreed to ac- 
count for and pay qyer tothe indorser the entire amount coUe^ted on the 
note over and above tlie amount due him, heW,, in a suit on the noté by thé 
Indorsee, that the circuit court had jurisdictioù, 

At LaV?. 

Suit on a promisaoïy note for over $500 by a résident of Illinois, to 
■whom it was tranèferred by the payée, a résident of Missouri, after 
maturity, as ooUatefal seeurity for a debt of $400. At the time the 
transfer was made the indorsee gave the indorser a written agreement 
to aocouût for and pay over to him the entire amount realized f rom 
the suit over and above the amount of his debt. When this suit was 
institutédi and up to the time of trial, the debt and interest thereon 
amounted to less than $500, It was therefore contended by the dé- 
fendant that the court had no jurisdiotion, becausethe plaintifE's in- 
terest in the suit was less than $500. The other material facts are 
Bufficiently stàted in thé charge to the jury, 

Kehr é Tittman, for plaintiff. 

Pattison é Crâne, for défendant. 

Tbeat, J., (charging jury orally.) This suit is based on a promÎB- 
Bory noté negotiable in form. The plaintiff sues as indorsee of said 
note. The ordinary rulé of law goveming paper of this kind is that 
it imports on its face a considération; iû other words, that the party 
who gave the note entered into an obligation to pay the sanie, for 
pecuniary réasons, whereby the payée ytoxxlà be entitled to recover 
on the face of the paper. This note vras transferred, as admitted, 

• Edited by Betij. F. Kax. Bsq., of the St. Louis bar. 
^ See qote at end of case. 
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after maturîty. If it had been transferred for value, to an innocent 
party, before maturity, the défenses that are submitted to you would 
not be considered. But it so happens, admittedly, that this note was 
transferred long after maturity; consequently you are to détermine 
the respective rights of the parties as if Mr. Beckerman, the payée in 
the no^, himself was suing hère. In other words, the equities of the 
original transaction are open for inquiry. 

This note was given, it seems, Pebruary 1, 1878, negotiable by its 
terms,^a note payable in oneyear, — and transferred long. thereaf ter 
to this plaintiff. Some very nice questions hâve been presented to 
the court, under the statute of the United States as to the jurisdic- 
tion of this tribunal, concerning which, in the présent aspect of the 
case, it is unnecessary to trouble you. The court décides that the 
party is rightf ully in court, and consequently the matter is submitted 
to you, ând the questions of fact are — 

First, was there any considération for this note ? If not, you must 
find for the défendant. But the duty of showing that there was no 
considération rests on the défendant. No'tesof this character import 
considération. In other words, the plaintiff is not bound to prove 
that tlie iiote>as given for considération, because, when a party signs 
papèr of this kind, he admits.iimpliedly, that there was a goodreason 
for 80 doing, — a valid reason. Consequently the burden is cast upon 
the défendant to show that there was no considération. Notes some- 
times may be given for the accommodation of the payée, or for any 
other than valid reasons. If so^ it being the nature of a gift, — the 
mère voluntary act from one to another, — there is no obligation in 
law, if he ohooses not to pay the. note, for him so to do, by judicial 
process. Henoe this case assumes an aspect between the plaintiff 
and défendant as if the suit had been brought by the payée, Mr^. 
Beckerman, against the défendant, and the question of considération 
is open for full inquiry. 

You hâve bea,rd the testimony, which is somewbat peculiar in its 
aspects, and you alone must pass upon the sufficiency thereof, so far 
as the one or the other side is concerned. Starting, then, with the 
proposition that the note itself imports considération, and that it is 
the duty of the défendant to show that there was no considération» 
you should proceed to investigate the testimony. You hâve heard 
the statements pf the immédiate parties in interest. When I say 
"immédiate," I mean the original parties. Mr. Vehslage, the de- 
fendant, bas given you his version of the matter. Mr. Beckerma» 
bas given bis version. Whipji is the true version ? Did Mr. Vehslage 
sign this note merely to accommpdatg, Mr. Beckerman, Mr. Vehslage» 
not owiug Mr. Beckerman anything, or did Mr. Vehslage, consider- 
ing wha,t y<;)u bave heard a^ io the relationship of the family in ail 
thèse transactions, having induced crédit to be given, make his noto 
so that the whole of the controversy might be closed by one transac- 
tion ? Suppose some one or other of his sons, or his wife, had, at hia 
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instance, been furnished with property, to-wit, the flour in question, 
by Mr. Beckerman, and, to adjust that controversy, Mr.Vebslage gave 
a note whereby the immédiate payment of the debt was to be deferred 
for a year: under this condition of aSairs the note is valid in the 
hands of the holder, and the party having, under such circumstances, 
asBumed the obligation, must respond. On the one aide, Mr. Yehs- 
lage informa you that he had nothing to do with thèse original sales, 
etc., with Mr. Beckerman; consequently he gave a note without any 
considération. Mr. Beckerman informs you that this dealing origi- 
nally began at the instance of the défendant, and that he asked Mr» 
Vehslage to account to him for ail thèse amounts. If that be so, 
Mr. Beckerman had a right to look to this défendant, Yehslage, for 
the payment of that demand; and if it be true, as Mr. Beckerman 
says, that, after the lapse of years,— after some intermediate adjust- 
ments of accounts at the instance of Mr. Vehslage, the défendant, — 
the accounting was finally adjusted between them, and this note 
given for the balance, then this défendant was responsible for that 
note; 

' It is your duty, gentlemen, exclusively, to détermine what weight 
you will give to the one or the other side in this conflicting testimony. 
You hâve heard both sides. They differ in very important matters 
as to the subject under investigation. Testimony bas been offered 
whereby you may test the accuracy of the recollection of thèse re- 
spective parties in ordér to ascertain whether, first, this party de- 
fendant did cause this account to be entered into, the giving orders 
therefor, and making himself personally liable for the balance, or 
whether the dealings were between other parties. If the dealings 
were entirely with other parties, and this défendant voluntarily exe- 
cuted a note with respect thereto, he having no interest in the con- 
troversy, then the note is not obligatory upon him, and the verdict 
will be, if such be the fact, for the défendant. If, on the other hand, 
he asked, as Mr. Beckerman testifies, that this flour should be fur- 
nished on his account, and it was so furnished, no matter what he 
might wish with regard to the matter, Mr. Beckerman is entitled to pay 
from him, and if he gave his note, under that condition of affairs, for 
the balance of the account, be must pay the note. 

Then, again, there is another proposition involved in this case to 
which the oounsel, I believe, did not advert. The condition of thèse 
transactions bas been explained to some extent to you. Hère was a 
family Gccupying certain premises, devoted to différent uses, — some 
using a portion theteof for a particular purpose ; others for entirely 
différent purposes. It seems to bave been a family arrangement, 
ail very proper among themselves. In order to carry forward their 
respective enterprises, they had a right to do what they chose among 
themselves, ail being sui juris. Eaeh one of the parties could make 
whatever contract he individually chose as to third parties, and b© 
alone responsible therefor. It may be — and that is for the jury to 
v.29F.no.4— 12 
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détermine — that, under this peeuliar arrangement among the various 
members of this family, doubts arose as to who.should meet thèse 
varied obligations that had gone on in the management of thèse so- 
called family aiïairs of a business character. If there was a doubt 
or dispute among the parties, (there being an existing obligation on 
the part of some of tbem as to thèse matters undetermined,) and 
Mr. Vehslage chose to assume the obligation in order to compromise 
and settlâ the wbole matter, then there \ras a considération for so 
doing, because thereby he caused delaj in the collection of the notes 
or the collection of the demand as to some one or the other of thèse 
respective parties. 

To summarize, gentlemen, the défendant admits he exeonted the 
note in controversy. The law détermines, in the absence of any 
proof, that that note was executed for a valuable and légal considér- 
ation. Therefore, in the absence of any proof, your verdict neces- 
sarily would be for the amount of the noté, with the interest which 
it earries. Now, to overcome that presumption of law, which always 
arises when a man exécutes a negotiable note under the circumstauces 
of this case, the défendant must show that the note was given with- 
out considération. If it was given without considération, your ver- 
dict must be for the défendant; the burden of proof being on the de- 
fendant to show that there was no considération. As to the question 
of considération, it is for you to détermine, firstj did this défendant 
owe this plaintifE? If he did, then the verdict must befor the plain- 
tiff. If he did not owe the plaintiff, or if he did not assume the debt 
to settle the controversies existing with respect to the various members 
of bis family, Mr. Beokerman giving him a year for payment in con- 
séquence of such assumption, défendant is not liable. If that is 
true, then there is no considération bafeed upon sùcb a supposed 
transaction. 

It often happens that, where controversies arise, parties agrée to 
adjust them by compromise. When they so do agrée, courts do not 
go back to inquire into whether it was a good or bad controversy. 
The parties are supposed to know what they were doing, and, to avoid 
etrife or litigation, agrée upon certain terms wheréby the matter may 
be adjusted or settled between themselves. When that is done, there 
is a valuable considération. Gonsequently, if the défendant bas 
shown that this is not his debt; that if, as averred, hemerely signed 
this paper for the accommodation of Mr. Beokerman, not for consid- 
«ration existing,— you will hâve to find for the défendant. If, on the 
other hand, you find that it was his debt, and the flour furnished by 
Beckerman was furnished at bis instance, then there was adéquate 
considération. If you find that there was diffîculty or doubt as to 
who the respective parties were who would hâve been primarily 
liable, and be came forward, and, on considération that the debt 
ahould be delayed for a year, assumed the same, then there is a con- 
sidération. 
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Now, if I hâve macle myseif uiidei-s'jiod, ^^eutlemen, it is for j-ou to 
décide, first, was there an entire absence of considération? If so, 
find for the défendant. If the testimonj^ does not convince you, un- 
der the rules laid down, that tbere was an absence of considération, 
you will hâve to find for the plaintiff. 



(1 



NOTE. 

Pbomissobt Notes. The récital, in a promissory note, " for vaine receiveci," îs priina 
'ocie évidence of considération, Noyés v. Smith, (Me.^ 5 Atl. Eep. 529; Parsons v. Proat, 
;Mich.) 21 N. W. Rep. 303; Frunk v. Irgena, (Minn.) 6 N. W. Rep. 380; Search v.vMil- 
1er, (Neb.) 1 N. W. Rep. 975; which niay, however, be rebntted between the parties, 
Lancaster Co. Nat. Bank v. Hnver, (Pa.) 6 Atl. Rep. 141 ; Secùrity Bank v. Bell, (Minn.) 
21 N. W. Rep. 470; Maltz v. Fletcher, (Mich.) 18 N. W. Rep. 228; Kennedy v. Good- 
man, (Neb.) 16 N. W. Eep. 834 ; Brooks v. Hiatt, (Neb.) 14 N. W. Eep. 480 ; Torintfa v. 
Buckham, (Miiln.) 12 N. W. Eep. 348; Kausas Manufg Co. v. Gandy, (Neb.) 9 N. W. 
Rep. 589; Dicken v. Morgan, (lowa,) 7 N. W. Rep. 145; Search v. Miller, (Mich.) 1 N. 
W. Rep. 975; but not as against a horM fide indorsee for value before maturity, Wilsoii 
V. Second Nat. Bank, (Pa.) 7 Atl. Eep. — ; Lerch Hardware Co. v. Pirat îfat. Bank, 
(Pa.) 5 Atl. Eep. 778, and note ; Arpiu v. Owens, (Maas.) 3 N. E. Rep. 25 ; Westeni Cot- 
tage Organ Co. v. Boyle, (Neb.) 6 N. W. Eep. 473 ; and the burden of proof is on hiiu 
who dénies considération, Blsbee v. Torinus, (Minn.) 2 N. W. Rep. 168 ; Conley v. Win- 
sor, (Mich.) 2 N. W. Reç. 31. 

An extension of time in which to pay a debt is a valuable considération, and will sup- 
port a promise. In re Burchell, 4 Fed. Eep. 406; Bowen v. Tipton, (Md.) 1 Atl. Rep. 
861 ; Maelaren v. Percival, (N. Y.) 6 N. E. Rep. 582 ; Fraser v. Backus, (Mich.) 29 N. W. 
Eep. 92 ; Paraons v. Frost, (Mich.) 21 N, W. Rep. 303 ; Johnston Harvester Works v. 
MCLean, (Wis.) 16 N. W. Rep. 177; Atherton v. Marcy, (lowa,) 13 N. W. Rep. 759. 
So will a debt owingby a third person, Bowen v. Tipton, (Md.) 1 Atl. Rep. 861 ; Holm 
V. Sandberg, (Minnj) 21 N. W. Rep, 416 ; Atherton v. Marcy, (lowa,) 13 N. W. Eep. 
759 ; Chicago & N. E. E. Co. v. Edson, (Mich.) 3 N. W. Eep. 176 ; and the compromise of 
a disputed or doiibtful claim, Northern Liberty Market Co. v. Kelly, 5 Sup. Ct. Rep. 
422; Zimmer v. Becker, (Wis.) 29 N. W. Eep. 228. and note; Hanley v. Noyés, (Minn.) 
28 N. W. Rep. 189 ; Griswold v. Wright, (Wis.) 21 N. W. Rep. 44 ; Swem v. Green, (Colo.) 
12 Pao. Rep. 202 ; Finley v. Funk, (Kan.) 12 Pac. Rep. 15 ; the release of another obli- 
gation by which the promisor is already bound, In re Dixon, 13 Fed. Rep. 109 ; Bueoliel 
v. Buec lel, (Wis.) 27 N. W. Rep. 318; Snell v. Bray, (Wis.) 14 N. W. Rep. 14; but not 
tiiB reiease of an uttérly foundless claim, Harris v. Cassaday, (Ind.) 8 N. E. Rep. 29 ; 
nor the payment of part of an undiaputed debt, Hooker v. Hyde, (Wis.) 21 N. W. Rep. 
62 ; Bryant v. Brazil, (lowa,) 3 N. W. Rep. 117 ; St. Louia, Pt. S. & W. Ry. Co. v. Davis, 
(Kan.) 11 Paû. ReJ). 421 ; nor a promise to do what the proraisOr is already bound to 
perform, Harris v. Cassaday, (Ind.), 8 N. B. Eep. 29; Early v. Burt, (lowa,) 28 N. W. 
Eep. 35. But the contrary waa held in Condon v. Barr, (N. J.) 6 Atl. Hep. 614; Kent 
V. Rand, (N. H.) 8 Atl. Rep. 700; Bentley v. Lamb, (Pa.) 4 Atl. Rep. 200; Hubbard v. 
Bugbee, (Vt.) 2 Atl. Rep. 594; Allen v. Bryson, (lowa,) 25 N. W. Rep. 820; Van Sandt 
V. Cramer, (lowa,) 15 N. W. Rep. 259. 

A moral obligation Will support a promise: In re Ekings, 6 Fed. Rep. 170; Edwards 
v. Braasted, (Mich.) 16 N. W. Rep. 261. Promises to contribute to a comnion object are 
good considérations for each other, and can be enforced if the intended donee bas in- 
curred obligations on the faith thereof. Homan v. Steele, (Neb.) 26 N. W. Eep. 472; 
Paddock v. Bartlett, (lowa,) 26 N. W. Eep. 006; United Presb.Church v. Baird, (lowa.) 
14 N. W. Rep. 303; Des Moines University v. Liivingston, (lowa,) 10 N. W. Éep. 739; 
Allen v. Duffy, (Mich.) 4 N. W. Eep. 427. 

For other considérations held suificient to sustain a promise, see Schutt v. Mission- 
ary Society, (N. J.) 3 Atl. Rep. 398; Hunt v. Dederich. (Ind.) 5 N. E. Rep. 710; Proctor 
V. Cole, (Ind.) 4 N. E. Rep. 303 ; Crombie v. McGrath, (Mass.) 2 N. E. Rep. 100 ; Clayton 
V. Whitaker, (lowa,) 27 N. W. Rep. 296; Bedford v. Small, (Minn.) 16 N. W. Rep. 452; 
Robertson v. First Nat. Bank, (Mich.) 1 N. W. Rep. 1033: Barley v. Buell, (Cal.) 11 Pac 
Rep. 632; S. C. 9 Pac. Eep. 549. 

For proniises held to be without considération, see Boyce v. Berger, (Neb.) 9 N. W. 
Rep. 645 ; Minneapolis Harvester Works v. Hally, (Minn-jS N. W. Rep. 597 ; Jones v. 
Mattbieson, (Dak.) 11 N. W. Rep. 109; McCarthy v. Hampton Building Ass'n, (lowa,) 
16 N. W. Rep. 114; FuUer y. Lambert, (Me.) 6 Atl. Rep. 183. 
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Baptist, Adm'r, etc., v. Fabwell Tbansp. Go. ■ 

(Circuit Court, N. B. Ohio, E. D. October Term, 1886.) 

CouETS— United States Cibcuit Court— Jddgmbnt—Powee to Set Aside at 
Subséquent Tbem. 

The United States circuit court haa no power, at a subséquent term, to set 
aside a judgment, in due form, unconditionally entered at a former term, and 
which bas become a final judgment. 

At Law. Motion for a rehearing refused and dismissed. 
Judge Cadwell, Hoyt à Munaell, and A. M. Cox, for plaintiff. 
H. D. Goulder and Estep, Dichey é Squire, for défendants. 

Welkeb, J. The action was one for a personal injury, and thft 
case was tried to a jury at ttie April term, 1886, and a verdict for 
the plaintiiï for $3,250. A motion was filed at said term for a new 
trial, and was heard by the court, and overruled, and judgment en- 
tered upon the verdict, and exécution issued upon the judgment. 
During said térm, on the seventh day of September, 1886, a motion 
was filed by the défendant asking for a réidearing and reargument of 
the motion for a new trial, and stating that motion for a new trial 
should hâve been granted, whioh motion was not heard or disposed 
of at said term, and at its close a gênerai order was entered "that ail 
the cases on the docket of this court not otherwise disposed of be con- 
tinued until the next term of this court." 

The défendant at this (October) term asks that said motion be re- 
heard, and that the motion for new trial so overruled at the April 
term be now heard, and said judgment be set aside, and a new trial 
ordered. This raises the question whether the court, after the term 
at which a judgment is rendered, has power to set it aside at such 
subséquent term in this summary way. The motion filed at last 
term for a rehearing, and which, by the gênerai order, may be con- 
tinued to this term, was one not known in proceèdings at law. It 
amounted to thé'Bame as an oral motion for a rehearing at the term, 
and nothing more. If such rehearing was not had at the term, and 
judgment set aside, it could not in any way affect the judgment so 
entered, or in any manner suspend it. It has been clearly settled 
that the court has no power, at a subséquent term, to set aside a 
judgment, in due form, unconditionally entered at a former term, and 
which had become a final judgment. Although the court may, at 
this term, rehear the naotion for new trial, still on such rehearing, 
without power to set aside the judgment, such rehearing would avail 
nothing to the défendant. The motion for a rehearing is therefore 
refused and dismissed. 

Jaokson, J., concurs. 
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In re Ah Jow. 
(Œreuit Court, D. Oalifornia. August 23, 1886.) 

1. CONSTITtJTIONAL LAW — FOUBTEBITTH AmENDMENT — "DUE PeOCESS 07 liKw" 

— Ordinancb op City of Modbsto Fokbidding Visirisa Place Whekb 
Opium is Sold. 

Section 2 of ordinance No. 4 of the city of Modesto, Oalifornia, providing 
that "every person whOj in the city of Modesto, keeps or maintains any room 
orother place where opium, or any of its préparations, issold orgiven away, 
and eeery per»on who reaorU to, fréquenta, or viaiis sueh room or place, ù guUtyof 
a misdemeanor: provided, that this section shall not apply to the sale or gif t of 
any of the préparations of opium by any druggist for any ailment not caiised 
by the use of opium or any of its jjreparations, " makes it criminal for one to 
visit such a place, no matter how innocently or how lawful his purpose. It 
is^inconsistënt with the law of the land, and is void. Committing one to 
prison for the offense created, theref ore violâtes the f ourteenth amendment of 
the United States constitution by restraining one of his liberty without due 
process of law. 

2. Courts— JuRisDicTioN — Fédéral Courts — Case Undeb CoNSTncurioN of 

THE United States — Habeas Corpus. 

Since the ordinance violâtes an amendment of the United States constitu- 
tion, a person imprisoned under it will be released by a United StateS court on 
habeas corpus. 

On Habeas Corpus. 
W. E. Turner, for petitioner. 
B. G. Minor, for respondents. 
Before Sawybb, J. 

Sawybb, J. The return to the wrït shows that petîtioner is in 
custody in pursuance of a judgment upon a conviction upon a com- 
plaint charging him with a public offense, to-wit : "Visiting a room 
kept, in the city of Modesto, by another, where opium was sold." 
The oiîense for which the petitioner was convicted, and committed 
as a punishment, is created by section 2 of ordinance No. 4 of the 
city of Modesto, wbich reads as follows : 

"Sec. 2. Evefv person who, in the city of Modesto, opens, keeps, or main- 
tains any room or other place where opium, or any of its préparations, is sold 
or given away, and everp person who resorts to, fréquents, or visits such room 
or pince, is guilty ofa misdemeanor: provided, that this section shall not ap- 
ply to the sale or gift of any of the préparations of opium by any druggist, 
for any ailment not caused hy the use of opium, or any of its préparations." 

This language is extremely comprehensive, and embraces every 
possible case of yisiting "such room or place ;" no matter whether for a 
proper and lawful or improper and unlawful purpose ; whether the 
party bas knowledge or is ignorant of the character of the "room or 
place;" whether he visits it innocently or otherwise. Neither knowl- 
edge, nor purpose of the visit, is made an élément of the offense. 
The mère faet of going there, without any other élément, is made an 
offense. That the provision was deliberately intended to be thus 
sweeping and comprehensive is évident from t|ie fact that the provis- 
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ion in the preceding section, 'Vlio visits * • * any such room 
or place, for any such purpOse, is guilty of a misdemeanor," em- 
braces the purpose, and, necessarily, knowledge of the charactei of 
the place, as éléments of the offense, and there would be no occasion 
for section 2, if its provisions are not intended to embrace those 
cases which do not include knowledge and purpose as éléments of the 
offense. 

Theéè places, in view of the ordinanqe making the keeping of "such 
room or place" an offense, would be likely to be kept for the purpose 
secretly, and the gênerai publip know nothing about it; especially if 
"the room or place" be an ordinary drug-store, constantly resorted to 
for the purohase of other drugs. Ùnder this section it would not be 
lawful for any person, whether Caucasian citizen, or other inhabit- 
ant, to enter such a place or drug-store for many of the ordinary and 
proper purposes of life; as to parchase other goods, to coUect bills, 
or transact any legitimate business. To lawfully prohibit, under 
penalties, the citizens or inhabitants from entering such a place, in- 
nocently, not knowing its charaoter, or for any lawful purpose, and 
without référence to its objeot, is, in my judgment, entirely beyond 
the power of the city of Modeste. It is to prohibit an act which is 
innocent in itself, and lawful under the gênerai laws of the land, and 
therefore inconsistent with the laws of the Jand. It is to put an un- 
lawful inhibition upon the inaliénable rights and liberties of the citi- 
zen; and to commit him to prison for doing so is to restrain him of 
his liberty without due process of law, in violation of the fourteenth 
amendment to the national constitution. Yick Wo v. Hopkins, 6 
Sup. et. Eep. 1070, 1071. 

As purpose and knowledge of the charaoter of the place are not 
made éléments of the offense, they cannot be considered, and it can- 
not, be presumed that the petitioner had an unlawful purpose or 
knowledge. But ,we must take the ordinanoe as we find it, and the 
offense as stated in the commitment ; and under the ordinanoe we 
could not discriminate if the facts showing knowledge or purpose did 
appear; but they do not. It does not in fact appear but that the 
petitioner was innocently visiting the room for some proper purpose. 
But section 2 of the ordinance, I think, is wholly void, as being be- 
yond the power of the city to enaot, and the petitioner is restrained 
of his liberty in violation of the constitution and laws of the United 
States. He must therefore be discharged. 

The ordinance applies to ail citizens, as well as aliens, and de- 
prives them of rights and privilèges secured by the constitution and 
laws of the United States. If diréoted only against Chinese, then it 
would be void under the fourteenth amendment, as discriminating 
against them. - 

This section wotild seem to make it an offense for a wholesale drug- 
gist in Modesto to sell opium, or any of its préparations, to a retail 
druggist of Modesto, or of other parts of the world, for the proper pur- 
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poses of tlieir business. And it is claimed to be unconstitutional in 
other partieulars, wherein it is too comprehensive, as limiting the 
use of the drug, as a medicine, for ailments not arising from the use 
of opium. It is claimed that opium, like spirits, in cases of delirium 
tremens, is often the only medicine that will save the life of a party 
Buffering from excessive prior use. But the point already determined 
is sufficient for the purposes of this case. < 

The party being in oustody in violation of the constitution of the 
United States, this court has jurisdiction to discharge him on habeas 
corpus, notwithstanding the fact that he is held by authority of a judg- 
ment of a state court, (Rev. St. § 753; Ex parte Royall, 117 U. S. 
341; S. G. 6 Sup. Ct. Eep. 734;) and the case is one in which this 
court, in the exercise of a sound discrétion, should discharge the pe- 
titiouer, within the principles announced in that case. 

There are no reasons peeuliar to the case that would justify put- 
ting the party to the expensive and tedious process of pursuing his 
remedy through ail the state courts; and, if necessary, by appeal to 
the suprême court at Washington, 3,000 miles away. To require this 
in a case that seems clea^ would be équivalent to a total déniai of jus- 
tice. It would bô far better for the petitioner to suffer the punish- 
ment imposed, and serve out his sentence, thaa to undertake so oner- 
pus a task for the vindication of his rights. 

Let the petitioner bedischarged. 



Thb Hdbon.* 
(Disiriet Oourt, D. Maasachusetta. November 80, 1886.) 

MAMTiMB Lien— Supplies— Dbpartukb fkom' IPoht— Fohbign Pobt— Pim. St. 
Mass. Ch. 193, § 15. 

To sustain à' lien for supplies fumislied a vessel while in lier home port, it 
is incuHïbeiit on the material^man, by Pub. St. Mass. c. 193, § 15, to flle his 
daim witiiinïibùrdaysaf ter the departure of the vessel from the portât which 
shè was -^rhen thè debt was contracted. A cruise from Boston to Newport, 
though made in order to attend a regatta, is "a departure," within the mean- 
ing of the act. As Newport was a f oreign port, the libelant is entitled, under 
the gênerai adniiralty law, to a lien for sucli of the supplies as were furnished 
after her arrivai at that port, notwithstanding the fact that the goods were or- 
dered from Newport at Boston, and were sent to the yacht at Newport by ex- 
press. 

In Admiralty. Libel in rem for supplies furnished partly in home 
and p'àrtly in a foreign port. 
G. F. Loring, for libelanta. 
iî. (Stowe, for claimant. 

'Keported by Théodore M. Btting, Bsq., of the PhîladelpWa bar. 
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Nelson, J, This was a libel against the yaeht-sloop Huron, owned 
by the late William Gray, for supplies f urnished in the month of Au- 
gust last. Some of thèse supplies were furnished by the yacht in 
Boston, which was her home port, and a part were furnished after the 
yacht went to Newport on a pleasure excursion, to attend a regatta 
on August 6th. The statement of the claim required by the Massa- 
chusetts Public Statutes, e. 192, § 15, was not filed in the city clerk's 
ofSce in Boston until more than four days after the yacht left for 
Newport. It was contended by the claimant that there was no lien 
upon the yacht for the supplies furnished. The court disallowed 
that part of the clftim, which was for supplies furnished while the 
yacht was in Boston. It was decided, as to this part, that going to 
Newport on a pleasure excursion was a departure from the port, 
within the meaning of the statute; whieh provides that the lien is 
dissolved unless a statement of the claim is filed at the clerk's office 
within four dàys after the departure of the vessel from the port at 
which she was when the debt was contracted. The Helen Brown,28 
Fed. Eep. 111. As to the part of the supplies which were furnished 
by the libelants while the yacht was at Newport, the court held that 
while at Newport she was in a foreign port, and, under the gênerai 
admiralty law, the libelants could claim a lien, although the goods 
were ordered from Newport at Boston, and were sent to the yacht at 
Newport by express. There was accordingly a decree for the libel- 
ants for that part of the supplies furnished in the sum of $93.94, and 
costs. 



Abnold and otbers ». National S. S. Go.* 
(District Court, S. D. New York. November M, 1886.) 

. CaBBTKB — DiSCHABGE OF CaeGO — CUSTOMABY WhABP — DlSCHAHGB ElbK- 
WHKBB — LlABILITY. 

The customary discharge of goods by a carrier at its own wharf, ao long as 
no good reason for a discharge elsewhere exists, though not without occa- 
Bional discharges for cause at a différent wharf, imports no such strict con- 
tract obligation to disoharge at its own wharf as is violated by a discharge 
elsewhere, for good reasons, — suoh as that the usual dock was fuU.. 
I. Same — Statement. 

On the thirty-flrst of January, 1883. the dock of the National Steam-ship 
Company being occupied by otner vessels, the steam-ship Egypt, of that Une, 
discharged her cargo at the Inman dock, three blocks distant, where it was 
destroyed by fire. Xibelant alleçed that the loss occurred through the viola- 
tion on the part of the steam-ship company of its custom to discharge at its 
own wharf. The proof showed that while it was the practice of the National 
Hne to disoharge at their own dock, it was no invariable custom. The bills of 
lading provided simply for a delivery at the port of New York. The Inman 
Company' 8 pier was as good ànd safe from lire as thaf of the National lihe, 
and nothing was shown in regard to the cause of the flre that ëspecially con- 
nected it with the unloading at the Inman pier. neld,tha,t thê National Com- 
pany was not liable for the loss on the ground of violation of custom. 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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In Admirai ty. 

Evarts, Southmayd & Choate, for libelants. 

John Chetwood anà. R. 0. Benedict, for respondent. 

Bkown, J. The libelants, oomposing the firm of Arnold, Consta- 
ble & Go., filed this libel in pergonam to recover the sum of $15,000 
for the loss of 36 cases of goods which had been consigned to them 
from England, and were brought in the steamer Egypt, landed upon 
the Inman Company's pier, No. 36, North river, and there destroyed 
by fire on the thirty-first of January, 1883. The main features of 
the case, including the terms of the bills of lading, bonds, permits, 
etc., are the same that èxisted in the cases of Acker v. The Egypt, 
in which the several libelp were dismissed. 25 Fed. Eep. 320. That 
décision is followed hère, so far as relates to the points then consid- 
ered. 

By the amended libel in this case it is further charged that, for 
many years prior to 1883, the libelants had been in the habit of ship- 
ping goods by the respondents' Une, and had invariably received 
them at the dock owned by the respondents, and not otherwise ; and 
that it had beeome an established custom and usage of the port, be- 
tween the libelants and the respondents, that ail the libelants' goods 
should be landed at the dock known as the "National Dock," which 
was at'this time pier No. 39; that the libelants had no knowledge or 
notice of the landing, or intended landing, of thèse goods at any other 
dock; that the change to Pier 36 was made without necessity, and in 
violation of the said custom; and that it was by reason of such vio- 
lation that the goods were destroyed. 

Had the bills of lading provided, in express terms, that delivery 
should be made at Pier 39, no doubt unloading at Pier 36, without 
notice, would bave been such a departure from the contract as to de- 
prive the carrier of the benefit of its stipulation for the privilège of 
discharging "without notice, and at the consignee's risk." The cus- 
tom alleged in the amended libel, in order to bave a similar légal ef- 
fect, must be so clearly proved, and also so certain in its character, 
as to hâve the légal effect o£ one of the express terms of the contract. 
In my judgment, the proof is entirely insufficient in either respect. 
I do not find more than six shipments by this line to the libelants 
during the five years previous; namely, one in 1878, one in 1879, 
none in 1880 or 1881, three in 1882, one in 1883, although this line 
was running from four to eight steam-ships per month. No spécial 
contract or arrangement was proved between the défendants' line and 
the libelants, and nothing to distinguish their relations to the défend- 
ants from their relations to any other occasional consignées. Défend- 
ants owned a dock, at which it was their habit to diseharge their 
goods, because it was their own dock, and because it was more con- 
venient for them to discharge there than to hire other accommodations. 
In agreeing with the Inman Company for freight on the Egypt for 
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tbis voyage, the défendants had contraeted for tbe rîglit to discbarge 
her at their own dock, or at the Inman pier, as they might elect. 
Shortly before her ai'rival they arranged for her to go to the Inman 
pier, because other steamers, previously due, would so occupy their 
own dock that the Egypt could not be accommodated there upon ar- 
rivai, nor without such delaVs as would be injurions both to the con- 
signées and to tbe défendants' line. During the five years preceding 
tbe arrivai of tbe Egypt, out of 192 voyages from Liverpool made by 
steamers of the défendants' line, in 8 instances onlyhad the vessels been 
sent to docks other than those leased or controlled bythe défendants^ 

While thèse facts show, undoubtedly, the habit of tbe défendants 
to disohàrge at their own dock, this practice was in no way legally 
incompaitible with a lawful discharge at any other fit and appropriate 
wharf, whenever tbere was reasonable occasion for so doing. Tbe 
instances of discbarge elsewhere, thougb few, show that there was 
no such invariable custom. The practice of discharging at their 
own wharf, when there was room, does not show, or tend to show, 
any usage to keep vessels and consignées' goods waiting in the 
stream, when their wharf was full, until $, place should be vacant, 
rather than send the vessel at once to some other proper place of 
discharge; nor does a rùere practice of discharging at one's own 
wharf, of itself, raise any obligation, as a strict légal custom, to dis- 
charge at that wharf, and not elsewhere, équivalent to an express 
provision of the contracti If it did, consignées migbt refuse to ac- 
cept goods at any other place, whatever the causes for a change, — 
sueb as fire, destruction, or pending repairs, — of ail which the ship 
would take the risk. Such a construction would be manifestly un- 
reasonable, and opposed to the interest and presumed intention of 
both carrier ànd consignée. 

Tbe bill of lading in this case stipulated only for a delivery at the 
port of New York. Under this provision, the défendants had a rigbt 
to deliver tbe goods in any part of the port in which, by the usage of 
trade, such goods were accustomed to be delivered. Devato v. Plum- 
hago, 20 Fed. Eep. 511, 516. Pier 36, where thèse goods were actu- 
ally landed, was within a few hundred feet of Pier 39. It was equally 
convenient to the libelants, and, as appears by the évidence, it was 
as good and as safe from fire, as Pier 36; and it was a pier at which 
the libelants had been in the habit of receiving goods from the Inman 
Company more frequently even than from the défendants' line at 
Pier 39. 

Doubtless, where one of the clauses of the bill of lading requires 
the consignée to be in readiness to receive as soon as the ship is ready 
to deliver, tbere is reason for relying upon a discharge at the par- 
tioular place accustomed; and if it had appeared that there was not 
in this case thé USual notice of the place of unloading, and that the 
libelants had been actually ready to receive the goods at tbe usual 
place of landing before the fire, and that the libelants' failure to re- 
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ceive ani removethe goods arose in conséquence of the change inthe 
place çf landing and the lack of the usual notice, a very différent 
case would hâve heen presented. The facts herè are ail qui te the 
contrary. Not only was the usual notice of the place of discharge 
bulletined in the usual manner at the custom-house immediately upon 
the entry of the vessel, but the libelants were not at any time before 
the lire in readiness to receive the goods at either pier, because they 
had not time, on the thirty-first of January, to make the necessary 
preliminary entry in the custom-house. There is nothing shown in 
regard to the cause of the fire that especially connecta it with the 
discharge at Pier 36 except the mère fact that the fire occurred 
there. The cause of the fire is unknown. Railroad Go. v. Reeves, 
10 Wall. 176; Hoadley v. Northern Transp. Co., 115 Mass. 304. 
The question presented is whether the customary discharge of goods 
by a carrier at its own wharf, so long as no good reason for a dis- 
charge elsèwhere exists, though not without occasional discharges for 
cause at a diiïerent wharf, imports any strict contraot obligation to 
discharge at its own wharf, and not elsèwhere, though good reason 
for a discharge elsèwhere does arise, for the reasonable convenience 
of ail parties, so that the contract must be held violated by a dis- 
charge made at another place near by, equally fit and appropriate. 
In my judgment, there is no such obligation. As the facts, there- 
fore, do not show any violation by the ship of the express or implied 
ooutract of the bill of lading, the libel must be dismissed, with costs. 



The Idaho. (Paoifio Coast S. S. Co., Glaimant.) 

(District Court, B. Oregon. November 30, 1886.) 

1. Admtraltt— Information on Sbizttrb — Form— Contba Fobmam Statuti. 

It is not necessary, in an information on a seizure on land or water, and 
particularly the latter, to allège therein that the act or omission on account 
of which the seizure is made, was done or omitted contrary to the form of the 
statute in such case made and provided, but it is sufBcient that such act i 
omission is described in the words of the statute under which the proceeding 
takes place. 

2. Ships and Shipping— Navigation— PBNAiiTY—REV. St. U. 8. §§ 4485, 4499. 

The penalty prescribed by section 4499, Rev. St. U. S,, for a failure to com- 
ply with any of the provisions of title 53 of the Revised Statutes in navigating 
a steam-vessel, is incurred by any such failure, although some other penalty 
may be prescribed by the section or provision thus violated; and therefore 
this section is to be read in this case as if the pejialty therein was speciûcally 
prescribed for the violation of the first clause of section 4465 of the Revised 
Statutes, limiting the number of passengers to be carried on such vessel. 
8. Samb— Stbam-Vbssbl— Rev. St. U. S. f 4499. 

ïhe navigation of a steam-vessel, within the purview of section 4499 of the 
Revised Statutes, includes everything required and provided therefor and. 
thereabout in title 52 of the Revised Statutes, — such as equipment, manage- 
ment, character, and stowage of cargo, and the number and treatment of the 
passengers thereon. 
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4. Admiealty— JuETSDicTroN IN Case of Sbizure— Rey. St. U. S. § 4499. 

In a case of seizure, the place of seizure, and net that of thé commission of 
the act on account of which the seizure is made, détermines the jurisdiction: 
and the clause in section 4499 of the Revised Statutes— "may be seized and 
proceeded against by way of libel in any district court of the United States 
having jurisdiction of the offense" — does not change this rule; the court in 
whose district a seizure is made acquiring thereby jurisdiction of the subject- 
matter or cause of suit. 

•(SpUabus by the Court.) 

In Admiralty. 

Cyrus Dolph, for claimant. 

Lewis L. McArthur, for the United States. 

Deadt, J. On July 23, 1886, Mr. Lewis L. McArthur, district at- 
torney for the district of Oregon, filed a libel of information in this 
court against the steam-ship Idaho, in a cause of seizure under sec- 
tion é499 of the Eevised Statutes, for the recovery of the penalty 
provided therein, in which it is alleged (1) that on July 22, 1886, 
the cpllector for the district of Portland (Wallamet) did seize said 
vessel at Portland, in this district; (2) that on April 16, 1886, at the 
port of San Francisco, in California, the Idaho did take on board and 
carry and convey therefrom to the ports of Victoria, in British Colum- 
bia, and Townsend, Washington Territory, a greater number of pas- 
sengers than she was permitted by law to carry; (3) that the num- 
ber of passengers stated in the vessel's certificate of inspection, and 
which she was entitled by law to carry, was 200, whereas she took 
on board and carried on said voyage 215 passengers ; (4) that by 
reason of the premises, and the force and effect of the statute in such . 
cases made and provided, said vessel is subject to a penalty of $600. 

On the same day the vessel was arrested on a warrant issued on the 
libel of information, and delivered by the marshal to the agent of the 
owners, the Pacific Coast Steam-ship Company, on a stipulation, in 
the sum of 1 1,000, to abide by and perform tbe decree in the case. 

On August 5th the claimant filed exceptions to the libel for "in- 
formality andinsufïïciency," asfoUows: (1) The court has no juris- 
diction to enforce the penalty or grant the relief; (2) the libel does 
not allège any case of seizure provided for in said section 4499; (3) 
the libel does not state facts sufBcient to justify the seizure of the 
vessel, nor any proceeding in this court against her. 

Section 4499 of the Eevised Statutes reads as follows: 

"If any vessel, propelled in whole or in part by steam, be navigated with- 
out complying with the terms of this title, (52,) the owner shall be liable to 
the United States in a penalty of $500 for each offense, one-half to the use of 
the informer ; for which sum the vessel so navigated shall be liable, and may 
be seized and proceeded against, by way of libel, in any district court of the 
United States having jurisdiction of the offense." 

Title 52 of the Eevised Statutes includes the sections thereof from 
4399 to 4500, both inclusive. 

Section 4465 provides : "It shall not be lawful to take on board of 
any steamer a greater number of passengers than is stated in the 
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certificate of inspection;" and makes the master or owner liable for' 
a penalty of |10 for each passenger in excess of the lawful number, 
and the amount of the passage money, to any person who will sue 
for the saine. 

The judicial power of the United States extends "to ail cases of 
admiralty and maritime Jurisdiction," (Const. U. S. art. 3, § 2;) and 
cases of seizure on the high seas, or the navigable waters of the 
United States, for the violation of any law thereof, are cases of admi- 
ralty and maritime jurisdiction, (The LaVengeance, S Dali. 297; The 
Samuel, 1 Wheat. 13.) By virtue of subdivisions 3 and 8 of section 
563 of the Revised Statutes the district courts of the United States 
are given jurisdiction "of ail suits for pénal tie s or forfeitures incurred 
under any law of the United States," and "of ail civil cases of ad- 
miralty and maritime jurisdiction." This is a civil cause of such 
jurisdiction. The act or offense by which the penalty was incurred, 
and the lien given therefor on the vessel, was performed on the water. 
The LaVengeance, 3 Dali. 301. Of course, it is understood that the ju- 
risdiction of the court cannot be invoked or exercised in a particular 
case unless the défendant, if the proceeding is in personam, is found 
■within the territorial limits of its authority, or unless the res, if the 
proceeding be in rem, is found within the same. 

On the argument counsel for the exceptions contended that the 
libel was insufficient because the illégal act charged therein is not 
alleged to hâve been done "contrary to the form of the statute in such 
cases made and provided;" citing Briseoe v. Hinman, 1 Deady, 589. 
But that was an action at law, brought by an informer against the 
coUector, to recover a penalty incurred under a statute, and given to 
any one who might sue therefor. The technical rule, that in an ac- 
tion at law,— an action of debt, — for a penalty given by statute, the 
act or omission on account of which the penalty is given must be 
charged to hâve been committed or omitted contra formam statiiti, bas 
always obtained in the United States courts. But in a libel of infor- 
mation in admiralty for a forfaiture or penalty, or even in a proceed- 
ing in rem, by information, on a seizure on land, the same strictness 
has never been required. Cross v. U. S., 1 Gall. 29 ; /Sears v. U. S., 
Id. 259; The Samuel, 1 Wheat. 14; The Merino, 9 Wheat. 401. 

In The Samxiel, supra, 15, Chief Justice Makshall said: 

"The court is not of the opinion that ail those technical nieeties which the 
astuteness of ancient judges and lawyers has introduced into criminal pro- 
ceedings at conimon law, and which time and long usage hâve sanctioned, 
are to be ingraf ted into proceedings in the courts of admiralty. Thèse nieeties 
are not already established, and the principles of justice do not require their 
establishment. It is deemed suflicieut that the offense be described in the 
words of the law, and be se described that, if the allégation be true, the case 
must be within the statute." 

In the case under considération the section of the Eevised Statutes 
(section 4499) under which the seizure was made is named, and the 
act for the commission of which the penalty in question is given is 
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described, so that, if the allégation is true, there was a violation of 
that part of title 2 denominated section 4465, which déclares: "It 
shall not be lawful to take on board of any steamer a greater num- 
ber of passengers than is stated in the certificate of inspection." 

,It is also contended that the libel does not bring the case within 
the provisions of section 4499. The argument in support of this 
proposition is that while the section déclares that the owner of the 
vessel shall be liable for a penalty for any failure to comply with title 
52 in the navigation thereof, yet each section of said title provides a 
spécial penalty for its violation, "and this section is not intended and 
does not add to the penalties elsewhere provided for;" and "this is 
apparent from the fact that section 4500 provides a penalty for the 
violation of any provision not specially provided for." But it will 
not do to assume — as this argument does — that section 4499 has no 
opération whatever as a part of title 62, and is a mère superfluity. 
In the first place, the penalty provided in section 4465 for its vio- 
lation is given against the master or owner, who is made person- 
ally liable to any one who will sue therefor. It is true that section 
4469 makes this penalty aiso a lien on the vessel. This, however, 
does not authorize ber seizure by the government, but the person 
suing for the penalty may proceed in rem and arrest the vessel, as a 
seaman or raaterial-man might :lo for wages or materials furnished. 

The penalty given by section 4499 for a violation of any provision 
of the title ditfers from any other penalty therein, except that given 
by section 4454, in that it is given exclusively to the government, 
and the vessel is made liable to seizure on account of the same. It 
was compétent for congress, however, to provide for alternative or 
cumulative penalties for the violation of any provision of this title, 
and therefore it is no objection to a claim for the penalty given by 
section 4499, for carrying too many passengers, that the section 
making the carrying unlawful also provides a penalty therefor. This 
section 4499 is compiled from section 1 of the "steam-boat act" of 
February 28, 1871, (16 St. 440.) The first clause of the section 
prohibits the issue of any license, register, or enrollment, to any 
steam-vessel, until ail the provisions of the act hâve been complied 
with. Then foUows the clause — now section 4499 of the Eevised 
Statutes — giving the penalty for navigating any such vessel without 
complying with the terms of the act. This indicates that the pen- 
alty thus prescribed in the first section of the act was not merely in- 
tended to meet cases of violation otherwise unprovided for, but the 
contrary. And although this provision has been transferred by the 
compilers to the end of the title on the subject of steam-boats, noth- 
ing is to be inferred from that fact, as is declared in section 5600 of 
the Révision. There is really no reason to conclude that the varions 
sections of this title, giving spécial penalties for particular violations 
thereof, were intended to exclude the opération of section 4499, in^i- 
posing a particular penalty for any violation of the same; and so. 
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for tbe purposes of this case, section 4499 must be read as if the 
first clause «f section 4465 was a part of it. 

It is also contended in this connection that the term "navigated," 
as Qsed in section 4499, is confined to the equipment, furnisbing, 
and managing of the vessel, and does not include the matter of car- 
rying a greater or less nnmber of passengers thereon. This may be 
a plausible proposition, but, in my judgment, it is not supported by 
the statute, or the reason of it. Thistitle 52 of the Eeviséd Statutes 
is devoted to the régulation of steam-vessels, principally with a view 
to the saféty and comfort of the passengers thereon. Conoerning 
both thèse particulars, the number of passengers a vessel carries, 
compared with her capacity to take care of them, is a material cir- 
cumstance; and it would be strange if section 4499 should apply to 
a failure to keep a watchman (section 4477, Eev. St.) in the cabin at 
night to give the alarm to the passengers in case of an accident, and 
not apply to th« overloading of the same vessel with passengers, con- 
trary to section 4465, The navigation of a vessel, within the pur- 
vie w of this section, inoludes, in my judgment, everything required 
and provided therefor and thereabout in this title, — such as equip- 
ment, oianagement, the character and stowage of cargo, and the 
nnmber and treatment of passengers thereon. 

And, lastly, it is contended that the court bas no jurisdiction of 
the proceeding, because, as it is claimed, it bas no "jurisdiction of 
the offense." This is not a criminal proceeding, and the word "offense" 
is simply used hère to signify, in a loose way, the act of taking on 
board a greater number of passengers than that mentioned in the 
veasel's certificate. This itself is not a crime, nor does the statute 
make it such. To secure obédience to the statute limiting the num- 
ber of passengers that may be taken on board, a penalty is imposed 
on the owner for its violation, although he may in fact bave been ig- 
norant thereof. Such penalty is recoverable by a civil action, tran- 
sitory in its nature, that may be maintained in any district court 
within whose jurisdiction the owner may be found. In addition, the 
statute in this casé gives a lien on tbe offending vessel for the pen- 
alty, and so far it becomes a case of admiralty jurisdiction, that 
may be maintained in any district court where said vessel may be 
found and arrested. Not only this, but the statute authorizes the 
seizure of the vessel, in the first instance, by the proper ofiBcer of the 
govemment; and that, wherever it may be found, — for, of course, 
she cannot be seized elsewbere. 

It is not to be lightly supposed that the gênerai rule and test of 
jurisdiction of the district courts in cases of penalties and seizures, 
as prescribed by section 563 of the Eevised Statutes, was intended to 
be changed, and a peculiar and impracticable test of jurisdiction sub- 
stituted by section 4499 for the recovery of thè penalty thereby im- 
posed. The words, "and may be seized and proceeded against by 
way of libel in any district couirt of the United States having juris- 
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diction of the offense," must be construed so as to harmonize with the 
gênerai rule on the subjeot of jurisdiction in suoh cases. The first 
thing mentioned is the "seizure" of the vessel. This is a substan- 
tive, separate act, on which the juriediction of the court dépends. 
Thenceforth the district court, for the district within which the seiz- 
ure is made, bas exclusive cognizance of the cause. As was said in 
The Octavia, 1 Gall. 488, the place of seizure, and not the place of 
oommitting the offense, gives the jurisdiction. Therefore the court 
of the district where the seizure is made bas, for that very reason, 
jurisdiction of the offense, so to speak, and no other court bas, {The 
Ann, 9 Cranch, 290;) and if the vessel is taken into any other dis- 
trict by the seizing ofHcer, the court will remit it to the proper dis- 
trict, {The Abhy, 1 Mason, 360.) It matters not whether the act on 
account of which the penalty is given constitutes a crime or not. 
This is not a criminal proceeding against the party committing it, 
that must be prosecuted in the district where it was committed. 
Sixth Amend. On the contrary, it is a civil suit to enf orce a penalty 
against the offending vessel, and the court of the judicial district in 
which the vessel was seized, for this purpose, bas jurisdiction of the 
offense or matter out of which the penalty arose. Indeed, the word 
"offense, " as used in this connection, bas no précise or technical sig- 
nification, and is used, generally and loosely, in the sensé of the mat- 
ter or transaction which constitutes the subject or cause of the suit. 
The jurisdiction to enforce the penalty against the vessel arises from, 
the seizure, and does not exist without it ; and it attaches or belongs 
to the court within whose district it was made, without référence to 
the place where the act for which the penalty is given was done or 
committed. 

But it appears there is another answer to this exception to the 
jurisdiction. It cornes too late. The claimant bas filed a claim of 
ownership in this court, and obtained the delivery of the vessel 
thereon. By this act it admitted the jurisdiction of this court. If it 
intended to contest the jurisdiction, it should bave done so before it 
obtained the delivery of the property. The Ahby, 1 Mason, 363. 

The exceptions are disallowed. 
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GoLOKADo Midland Et. Co. v. Jones and others. 

(C^cuit Court, D. Colorado. November 30, 1886.) 

BbuotUi dp Cause— KAiLBOADS—CoirpuTATioir of Damages in Condemnation' 

PlKKîBBDINQS. 

When, in condemnation proceedings under state statutes, the only question 
renîsJning for détermination is the computation of the value of the land, the 
pari'îs being citizens of différent states, the cause may be removed to the 
Uni'çd States courts, notwithstanding the fact that the right of eminent do- 
main is an attribute of sovereignty, and that the statutes provide a spécial 
modfi of triaJ for the assessment of damages, since the amount of compensa- 
tiop, ^or the land is entirely independent of the right of eminent domain. 

Motïpn to Eemand. 

Henfy T. Roger», for complainant. 

Hugh, Butler, for respondents. 

Bbeateb, J. This was a proceeding by the petitioner, the railway 
Company, under the statute of this state, for the condemnation of a 
right oi way through the îands belonging to the respondents. After 
the petiUon had been filed, and the summons issued and served, the 
respondents filed their pétition and bond for removal to this court; 
and the question presented is whether that is a case of which this 
court bas jurisdiction. 

The right of eminent domain, as conceded, is one of the attributes 
of sovereignty. It is something which inures in the state by virtue 
of its sovereignty, and, except as limited by provisions in the state 
constitution, there is no question of the power of the state to take 
any land belonging to an individual which it may deem necessary 
for any public purpose. Being an attribute of sovereignty, it is one 
of those rights, the exercise of which cannot be questioned or chal- 
lenged in the courts of any other jurisdiction. So far the authori- 
ties are ail in accord. But the constitution of this as well as of 
other states provides that private property shall not be taken or 
damaged for public use without just compensation; and, when the 
right to take is asserted and adjudged, the question of compensa- 
tion, a matter entirely independent of the right, still romains for dé- 
termination. The législature may provide under what circumstances 
and in what manner this compensation shall be determined, and, 
when it bas provided that which is équivalent to a suit at law in 
which the only controversy remaining to be considered is the amount 
of compensation, there exista a suit, — a controversy, — which, under 
the removal act, may be removed to the fédéral courts, provided 
the citizenship of the parties justifies it. That right of removal has 
been affirmed in two cases in the suprême court, {Boom Go. v. Pat- 
terson. 98 U. S. 403, and Union Pac. R. Co. v. City of Kansas, 115 
U. 8. 1, S. C. 5 Sup. et. Eep. 1113;) so that the question in this case 
is narrowed to this : whether there was, at the time that this pétition 
v.29F.no.5— 13 



194 FEDERAL REPORTER. 

and bond for removal were filed, Buch a proceeding pending as could 
be considered fairly a suit at law, and in which the whole matter of 
inquiry was the amount of compensation. If there was, then there 
was a suit which is removable ; otherwise not. 

New, turning to the statutes, I find, in section 238, "that in ail 
cases where the right to take private property for public or private 
use, wilhout the owner's consent, * * • bas been heretofore or 
Bhallhereafterbeconferredbygenerallaw or spécial charter, * • * 
and the compensation to be paid for or in respect of the property 
sought to be appropriated or damaged, for the purpose above men- 
tioned, cannot be agreed upon by the parties interested, * ♦ * 
it shall be lawful for the party authorized to take or damage the 
property so required * * • to apply to the judge of the district 
or county court, either in term-time or vacation, by filing with the 
clerk a pétition setting forth by références his or their authority in 
the premises," (and certain other matters.) "and praying such judge 
to cause the compensation to be paid to the owner to be assessed." 
That is, the question which is presented by that pétition is simply as 
to the compensation to be paid to the owner. The right is already 
Settled. It is a right which the législature bas granted either by 
spécial charter or gênerai act; and the only question which upon 
that pétition comes up for inquiry — perhaps the only question which 
can ever thereafter be considered — is that of compensation. When 
that pétition is filed, a summons is issued and served upon the party 
as in other cases. At the day fixed for thô hearing, which may be 
either in term-time or vacation, either before the court or before 
the judge, a commission of three persons is appointed, who assess 
and report the damages. There may be a jury at the demand of 
the owner of the property, — only on bis demand. 

Section 237 says: "Compensation shall be asoertained by a board 
of commissioners of not less than 3 freeholders, or by a jury when re- 
quired by the owner of the property;" and section 243 provides that 
a person or company "whose estate or interest is to be affected by the 
proceeding may demand, at the time of any hearing of such pétition, 
and before the appointment of the commissioners herein provided, a 
jury of six freeholders." That jury, when selected, take oath faith- 
fuUy and impartially to discharge their duties. "At the request of 
either party they shall go upon the land sought to be taken or dam- 
aged, in person, and examine same, and shall then return into court, 
if the proceedings be in term-time, and, if in vacation, then before 
the judge; and the said court or judge shall proceed in the same 
manner and with like power as in other cases." Evidence shall be 
admitted or rejected by the court or judge according to the rules of 
law, and, "at the conclusion of the évidence, the matter in contro- 
versy may be argued by counsel to the jury, and at the conclusion of 
the arguments the court or judge shall instrnet the jury in writing, 
in the same manner as in cases at law." The jury retire for delib- 
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eration. They agrée upoq a verdict. If they do not agrée, another 
jury rpay be called, and the samè proceedings repeated. "Any per- 
Bon, party, or corporation feeling aggrieved by any such verdict may 
move, before ^uch court or judge, for a new trial in the same manner 
and for the same causes as in action at law, and the refusai of such 
court or judge to grant a new trial may be excepted to and assigned 
for error." 

Other features of like nature are specially prpvided for ; so that it 
seems to me the sum and substance is this : That the législature bas 
provided for a trial by which the amount of damages to be given shall 
be ascertained. It may be by a commission of three freeholders, or 
it muet be, on the application of the party whose property is sought 
to be taken or damaged, by a jury of six persons. It may be in va- 
cation; it may be in term-time; but ail the éléments of a judioial in- 
quiry are provided for, — a tribunal, the right of either party to ap- 
pear, to présent its testimony, to hâve the questions passed upon by 
the court or judge, error taken and reviewed by the suprême court. 
Now, while it is true that, in some respects, this proceeding is not in 
accord with the ordinary proceedings for the trial of a cause, — as, 
for instance, there is no common-law jury, — yet that fact does not 
in any manner abridge or limit the proposition that hère is a trial 
provided for, and a trial for the determinatien of the simple question 
of compensation. The proceedings assimilate very closely with the 
ordinary proceedings of a court at law ; and it seems to me the case 
comea within the opinion of the suprême court in the two cases re- 
ferred to. 

Counsel for the railway company presented a case from West Vir- 
ginia (Baltimore de 0. B. Co. v. Pittsburg, W.'é Ky. B. Co., 17 W. 
Va. 812) that plainly recognizes the distinction I bave noticed. There 
the question was whether the Baltimore & Ohio Kailroad Company, 
alleged in the pétition to be a foreign corporation, had a right to con- 
demn property; and in a very elaborate opinion the court say, on page 
866, after referring to the case of Boom Co. v. Patterson, supra: 

"In this case [the BoomOase\ the only question was as to the compensation 
to be paid to the owner of the land, and we can very well see how a contro- 
versy between citizens of différent states upon this question might be re- 
movable to the fédéral court. As we hâve already seen, before the question 
of compensation can properly arise, the court must of necessity déclare that 
the private property sought to be appropriated mnst be condemned. With 
the question of the appropriation of the land sought to be taken, the govern- 
ment of the United States, a separate sovereignty, unless it is the party seek- 
ing the condemnation, bas nothing to do; and no foreign corporation can, in 
the courts of the United States, condemn the land of a citizen of a state for 
the use of such corporation; and, if the fédéral courts bave not original ju- 
risdiction for such purposes, a proceeding of that kind instituted in the state 
court cannot be removed to the fédéral courts, because the fédéral courts can 
under no circumstances hâve jurisdiction in such cases. The contrary doc- 
trine would destroy every vestige of control which a state bas over its inter- 
nai affaira." 
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And referring to the case before them : "There the whole contro- 
versy was as to the right of the petitioner to appropriate the land in 
question." 

I do not suppose that a state can, by making spécial provisions for 
the trial of any particular controversy, prevent the exercise of the 
right of removal. If there was no statutory limitation, the législa- 
ture could provide for the trial of many cases by less than a common- 
law jury, or in some other spécial way. But the fact that it had 
made such différent and spécial provisions would not make the pro- 
ceeding any the less a trial, or such a suit as, if between citizens of 
two states, could not be removed to the fédéral courts. If this were 
possible, then the only thing the législature of a state would hâve to 
do to destroy the right of removal entirely, would be to simply change 
and modify the détails of procédure. Courts hâve always looked be- 
yond the mère form, — tried to go down to the substance ; and if it is 
apparent that there is a controversy between citizens of two states, 
involving a mère question of money, they will hold that there is a 
removable suit; and no mère matter of détail in procédure estab- 
lished by the législature can abridge that right to remove. 

The motion to remand will be overruled. 



Tanner, Sr., v. Village of Alliance and others. 
{Circuit Court, N. D. Ohio, E. D. October Term, 1886.) 

COTJHTS— United States CiRCtriT Couet — Jueisdiction — Intoxicating Liq- 
UORS — Injtjsction — Çonstitutional Law— Const. U. s. Ambnd. 14. 

A citizen of Ohio, engaged in tlie business of selling liquors, applied for an 
injunotion against a village in the same state, to restrain it from enforc- 
ing an ordinance "to prohibit aie, béer, and porter houses, and other places 
where intoxicating liquors are sold at retail, " which was passed under the 
provisions of an act of the législature called the "Dow Law, " on the ground 
that it was in violation of the constitution of the state, and of the United States, 
Held, (1) that the court had no jurisdiction to afford the relief asked, the bill 
and the affldavits not making a fédéral question, and ail the parties being citi- 
zens of the state of Ohio; (3) that the ordinance does not conflict with the 
fourteenth amendaient of the constitution of the United States; (8) that the 
ordinance does notdeprivecomplainantof hisproperty; (4) that the ordinance 
is only a police régulation, in the interest of the public morals, and for the 
commongood.i 

In Equity. Application for an injunction to restrain the enforce- 
ment of an ordinance of the village of Alliance, Ohio, prohibiting the 
sale of intoxicating liquors. 

The complainant alleged that for the last 20 years he had been en- 
gaged in the business of selling distilled, malt, and vinous liquors, 
lawfully, in the village of Alliance, in Ohio, and in pursuance of said 
business he had acquired property, a part of which was real estate, 
in said village, upon which he had made extensive improvements, 

'See Kessinger v. Hinkhouse, 27 Ped. Eep. 883; State v. Wakuff, 26 Fed. Eep. 178; 
Weil V. Calhoun, 25 Fed. Kep. 865. 
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in the way of fitting it for the purpose of carrying on said business; 
that he had placed there, at great expense, fixtures and furniture, 
and had placed therein a stock of liquor; in so doing, he had ac- 
quired an extensive business in the lawful sales of liquor, as stated; 
that the good-will of the business was of large pecuniary value to 
him; that said property so acquired would be worth $15,000 if he 
was permitted to carry on the business as it had always been pro- 
vided by the laws of Ohio, and under which laws his money was in- 
vested, and his business built up; and that, if he is deprived of car- 
rying on said business, his property will not be worth more than 
$7,500; that the said village of Alliance, on the twentieth of August, 
1886, enacted an ordinance, taking effect on the seventh of September, 
1886, "to prohibit aie, béer, and porter houses, and other places 
■where intoxicating liquors are sold at retail," and sets ont the ordi- 
nance; this ordinance was passed under the provision of an act of the 
législature called the "Dow Law ;" that under this law he had paid the 
tax required to be paid to carry on his said business in said village. 
He states, in substance, that this ordinance prevents him, with severe 
penalties, from carrying on his business, and disposing of his stock ; 
that thereby his property is taken for public use, and no provision is 
made for compensation therefor, and in that way his property is taken 
without due process of law. He asks an injunction to restrain the 
village from enforcing the law, and also to hâve it deelared to be in 
violation of the constitutions of the state and of the United States. 

Miller é Pomerine and Estep, Dickey é Squire, for complainant. 

Fording é Hoover, for respondents. 

Welker, J., refused the injunction, and held: (1) That the court 
had no jurisdiction to afïord the relief asked, the bill and the aiïï- 
davits not making a fédéral question, and the parties being citizens 
of the state of Ohio. (2) That the ordinance does not conflict with 
the fourteenth amendment of the constitution of the United States, 
which provides that "no state shall deprive any person of life, liberty, 
or property without due process of law." (3) That the ordinance 
does not deprive complainant of his property. It only undertakes to 
prevent him from "keeping," within the limits of the village, an aie, 
béer, or porter house, or a place where intoxicating liquors are sold 
at retail. He may, under it, sell his stock in trade in any way he 
can, except in such a way as will make him such "keeper. " (4) That 
the ordinance is only a police régulation, in the interest of the public 
morals, and for the common ^ood; and, although it may in some 
measure affect the value of his property, or interfère with its use in 
the purposes for which it was obtained, it does not thereby "deprive" 
him of his property to any greater extent than a large class of légis- 
lation, both state and national, that has not been questioned in our 
public laws. (5) That, there being no fédéral question involved, 
the other grounds of relief claimed by the complainant are not con- 
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BÎâered bj the court, leaving .the same to tbe siate courts for adjudi- 
cation. 

Jackson, J., ooncurs. 



Kebls V. Mutual Eesbbvh Pund Life Ass*». 
(Circuit Court, D. South Ca/roUna. December 8, 1886.) 

1. LiFB Insitrancb— Suicide— Evidence— Statement in Pboofs. 

In an action on a life insurance policy, if tliere be a doubt wlietlier the 
deatli of the insured was the reault of accident or of suicide, the doubt should 
be solved in favor of the theory of accident; but if the plaintifiE has, in her 
proof of death, stated that the death was by suicide, it is incumbent on her to 
satisfy the jury that she was mistaken in this statement, and that the death 
was caused by accident. 

2. Same- AcciDENTAL Killing. 

A condition in a lif e-insurance policy that it shall be void if the insured shall 
die by suicide, whether the act be voluntary or involuntary, does not apply 
where the death is the resuit of accident, or uniutentional self-killing. 

Motion for New Trial. 

Action on a life insurance policy. Judgment for plaintiff. Défend- 
ant appealed. The facts are stated in the opinion, 
J. T. Sloan and Pope é Shand, for plaintiff. 
J. T. Seibels, for défendant. 

SiMONTON, J. The action was on a policy upon the life of Isaae 
Keels in the sum of $10,000. The complaint set out the policy in 
gênerai terms, stating the death, averring that it did not occur within 
any of the exceptions of the policy, and that ail the conditions thereof 
had been complied with. The answer admitted the policy; set out 
its requirements that proof of death should be made fully and un- 
der oath; that such proof of death had been made, stating that sui: 
cide was the proximate cause of death, and that the remote cause 
was softening of the brain, inducing dementia, during wbich the sui- 
cide was committed. The answer relied upon the ninth condition of 
the policy, which is in thèse words. "Death of a member by his 
own hand, whether voluntary or involuntary; sane or insane, at the 
time, is not a risk assumed by the association in this contract." The 
answer had, as exhibits, the proof s of death, signed and sworn to 
by plaintiff; and the proceedings of the coroner's jury, with their 
verdict that Isaac Keels came to his*end by suicide, which proceed- 
ings had been attached to the proof of death by the plaintiff. The 
reply of the plaintiff admitted that she had given suicide as the cause 
of death, but averred that this was on information, and not from per- 
sonal knowledge; and also that she did not mean technical "suicide" 
by tbe use of this word. 
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The défendant moved the court to instruct tlie jury on the plead- 
ings to find for défendant, as the proofs of death showed that the de- 
ceased had committed suicide, — one of the exceptions in the policy. 
This was overruled, and testimony was taken. 

■It appeared that Isaac Keels, whose life was insured, had, for over 
a year, been suffering from softening of the brain; that he showed 
great mental aberration, increasing in its character. On seventeenth 
January, 1886, being very much wrecked mentally and physically, 
and suffering from partial paralysis, he left bis house about 2:30 p. 
M., walked to the baok of his lot, returned through bis pasture, and 
was found dead, with a buUet wound in his head, on the inner aide 
of his pasture fence. This fence was 10 rails bigh, and it was évi- 
dent that he had olimbed over it before his death. His body was lying 
by the side of the fence, face downwards, a little on the right side, 
the head embedded in a hole in the ground, made apparently by the 
top of his head, a pistol being held in his open hand, under his body. 
The bail passed below the temple, ranged obliquely downwards, and 
was found lodged just at the juncture of the spine and the skull. 

Each side presented requests to charge. The presiding judge 
adopted neither of them, bat oharged as foUows : 

(1) If the jury believe from the testimony that Isaac Keels came to his 
death by his own act, — shooting himself with the pistol, — and if, when he 
shot himself, he was either sane or insane, and so did the act intentionally 
or unintentionally, the plaintifE being bound by the condition expressed in 
the ninth article of the policy, cannot recover the f uU amount of it, and the 
verdict raiist be for the sum teadered by défendant. Bigélow v. Insurance 
Co., 93 U. S. 284. 

(2) If the jury believe from the testimony that Isaac Keels, in climbinghis 
pasture fence, fell, and in the fall, or caused by the fall, the pistol exploded, 
and killed him, then the ninth condition of the policy cannot protect the de- 
fendant, and the jury may find the fuU sum secured by the policy. 

(3) That, under ordinary circumstances, it la true that, if there be a doubt 
whether the death was the resuit of accident or of suicide, this doubt must be 
solved in favor of the theory of accident. Mallory v. Insurance Co., 47 N. 
T. 52. But in this particular case, plaintifE liaving in her proof of death 
stated to the company that the death was by suicide, it is ineumbent on her 
to satisfy the jury that in this statement she was mistaken, and that the death 
was the resuit of accident. Insurance Co. v. Newton, 22 Wall. 38. 

The jury found for the plaintiff the fuU amount claimed. The de- 
fendant now makes his motion for a new trial. The grounds upon 
whioh this motion is based may be stated thus : 

(1) That the plaintiff in the proofs of death required by and submitted un- 
der the terma of the policy, having stated that the deeeased came to his death 
by suicide, cannot now — certainly, in this action — give évidence of any other 
cause of death, or set up any other theory for the death; (2) because, if the de- 
eeased came to his death by a pistol in his own hand, this came within the 
ninth condition of the policy, and plaintifE cannot recover; (3) because the 
verdict is unsnpported by the évidence. 

The first ground gives to the proofs of death submitted when the 
claim is made an importance which they do not deserve. It is true 



200 FEDERAL EEPOETES. 

that the counsel for the défendant does not insist J;hat the statements 
in the proof amount to an estoppel ; but it is difficult to understand 
the proposition that the plaintiff cannot introduce évidence contra- 
dicting or explaining the statements in her proofs, unless she be es- 
topped having made such statements. "Proofs of loss are not a part 
of the contract of insurance, nor a part of any contract. The contract 
of insurance requires that they shall be rendered, but it does not 
make them, when rendered, a part of itself, as sometimes an applica- 
tion for insurance is made. They are the act or déclaration of one 
of the parties to a pre-existing contract, in attempted compliance with 
its conditions. The other party to the contract is not a party to this 
act or déclaration, takes no part in making it, does not assent that it 
is a true statement, and is not bound thereby." McMaster -v. Insur- 
ance Co.,55 N.Y. 228. 

The proofs of death give notice to the company that the life in- 
sured has terminated, and that a claim is made. They put the in- 
Burer upon the investigation. In such investigation he may be di- 
reoted, but surely is not controiled, by the proofs. He can question 
them, contradict them, disprove them. Were we to hold that a claim- 
ant under a policy is irrevocably bound by statements of fact in the 
proof; that there is no room for the correction of mistakes, — cor- 
rections made upon after-discovered testimony, and more careful in- 
quiry, — we would give to such proofs a character higher than is given 
to évidence offered upon a trial, and verdict thereon. Ail trial courts 
entertain motions to set aside findings of fact upon newly-discov- 
ered évidence. 

It is a more difficult question, however, when we inquire if such ev- 
dence can be offered in the présent action. Ought not this change 
of theory to hâve been submitted to défendant before action brought ? 
Should not the proofs of death hâve been amended? The cases 
quoted by défendant, (Campbell v. Charter Oak Co., 10 Allen, 218; 
Irving v. Excelsior Ins. Co., 1 Bosw. 507; Worsley v. Wood, 6 T. E. 
710,) certainly sustain this position. This rule, however, seems to 
be very strict, and should not be applied except to prevent the in- 
surer from surprise or injury flowing from the acts of the plaintiff. 
The fact of death is communicated to the insurer. The c/jestion is 
made, did that death occur within the risks assumed? The proofs 
by the claimant are submitted early after the death, and on such in- 
formation as can then be obtained. The insurer takes his own time. 
He examines the proofs, and makes his own investigation elsewhere, — 
gathers ail the testimony he can. Is it just to deprive the claimant 
of any results favorable to him which such investigation may disclose ? 
Suppose that the facts changing altogether the character of the death 
be discovered after action, or on the trial, in the unexpected disclosure 
by a witness under cross-examination, shall the claimant be deprived 
of this, and shall the jury be told to disregard it, and find against the 
truth ? 
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The Bupreme court of the United States in Insurance Co. v. New- 
ton, 22 Wall. 36, speaking of proofa of death in a policy, says: 

" They were intended for the action of the eompany, and upon their truth 
the Company had a right to rely. TJnless corrected for mistake, the insured was 
bound by them. Good faith and fair dealingrequired that she should be held 
to représentations deliberately made, until it was shown that they were made 
under a misapprehension of the facts, or in ignorance of material matters 
subaeqiiently ascertained. " 

Eeferring to the cases quoted by défendant in the case at bar, 
and to their doctrine that, when a mistake bas occurred in the pre- 
liminary proofs presented, and no corrected statement is furnished 
to the insurers before trial, the insured will not be allowed on the 
trial to show that the facts were différent from those stated, the 
learned justice who delivers the opinion of the courts says : 

"Possibly the rule there laid down is properly applicable only when the in- 
surers hâve been prejudiced in their défense by relying on the statement con- 
tained in the proofs." 

In the case at bar the presiding judge asked the attorney for the 
défendant if this change of theory in the cause of the death operated 
as a surprise to him, in whioh event a continuance would be granted. 
With a frankness to be commended he admitted that he was pre- 
pared for this défense. 

In the case of Insurance Co. v. Newton the plaintiff was held bound 
by her proofs of loss "because no suggestion is made that thèse proofs 
do not truly state the manner of the death of the insured." The in- 
ference is a fair one that if some mistake could bave been shown 
in the proofs, évidence of such mistake would bave been admitted, 
ttlthough offered for the first time at the trial. See the cases of Mc- 
Master v. Insurance Co., above quoted, and Parmelee v. Insurance 
Co., 54 N. Y. 193, in which such évidence was admitted; Bliss, Ins. 
§ 265, showing that the doctrine of the case in 10 Allen, supra, is 
not now followed. 

I am of the opinion that the plaintiff in this action can show that 
the death was from some cause other than that stated in the proofs 
of death. Àt the most, the statement made in the proofs of death is 
an admission made by plaintiff, and, with ail the other évidence, 
must be submitted to and be weighed by the jury. It meets the pre- 
sumption that the death was accidentai, and puts on her the burden 
of showing her mistake. And so the judge charged the jury. 

2. We come now to the second ground, that, if the deceased came 
to his death by the pistol in his own hand, this is within the ninth 
exception in the policy. The words are, "death of a member by his 
own hand, sane or insane, voluntary or involuntary." The words "die 
by his own hand," in a provision for forfeiture in a life Insurance 
policy, are synonymous with "commit suicide," "die by suicide." 
Bliss, Life Ins. § 228, and cases cited in note to Breasted v. Farmers' 
L. é T. Co., 69 Amer. Dec. 488. Accidentai or unintentional self- 
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killing is not within a condition forfeiting a policy for suicide, oi' tak- 
ing one's own life, whether such death résulta from taking poison by 
mistake, supposing it a wholesome medicine, or from an act done 
in frenzy or delirium, as by leaping from a window, tearing off a 
bandage from an artery, ôr from an act done under the stress of over- 
powering force. In this ail the authorities agrée, whaAever may be 
the opinion of particular courts as to whether or not a voluntary self- 
destruction resulting from insanity is within the condition. Id. 489; 
Edwards v. Travelers' Life Ins. Go., 20 Fed. Eep. 661; Pierce v. 
Insuranee Co., 34 Wis. 389. If it were intended by this policy to 
include death by accident, it was easy enough to say so. The in- 
Burera frame their own contracta, and to suit themselves. They may, 
if they choose, insert express stipulations against accident. "If they 
prefer, for the purpose of getting custom, to omit such a stipulation, 
and to leave the matter in doubt, the doubt ought to be resolved 
against them." 

3. With regard to the verdict. The facts were within the province 
of the jury. There was evidepce to support the verdict. I ses no 
reason for setting it aside on this ground. 

The motion for a new trial is dismissed. Let the plaintiff enter 
his judgment in conformity with the verdict. 



United States v. Nelson. ' 
{Diatriet Court, D. Alaska. 1886.) 

1. CoNsirruTiONAL Law— PowBRS OF CoiîGKiiss— Prohibitobt Liquob Law ts 
Alaska. 

CongreËB bas power to enact that intoxicating liquors shall not be manu- 
factured or sold as a beverage in Alaska, and to autborize tbe président of the 
United States to make sucb régulations as may be necéssary to carry eut tbe 
provisions of tbe law. 

S. Obiminal Law— Indictment— Exceptions in Statdtb. 

Wben tbe enacting clause qt a statute describes tbe offense, witb certain 
exceptions, it is neces8ary_ to state in the indictment àll tbe circumstances, 
and to négative tbe exceptions; but, if tbe exceptions are contained in sepa- 
rate clauses of tbe statute, they may be oraitted in the indictment, and the 
accused must show that bis case comes within thein to avail himself of their 
beneflt. 

8. iNtOXICÀTINO LlQTTOIÎS, SaLB DP— InDICTMENT— DeFBNBB — ^LlCENSB. 

Wben the non-existence of a license is not averred iù an indictment for an 
nnlawful sale of liquor, and the license is particularly witbin the knowledge 
Of tbe accused, the burden is on him to produce sucb license, and rely on it 
as a défense. 

Demurrer to Indictment for Selling Distilled Liquors in Sitka, 
Alaska. 

Dawson, J. Défendant was indicted at the May term, 1886, of 
the district court for selling distilled liquors in the towu of Sitkà, in 
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the district of Alaska, contrary to the statutes of the United States 
made and provided against, etc. To this indictment défendant bas 
demurred upon two grounds : (1) That the statute of the United States 
whioh it is alleged was violated, is unconstitutional and void ; (2) 
that the indictment does not state facts sufficient to constitute an of- 
fense against the statute. 

The question presented is, has congress the constitution al power 
to prohibit the importation, manufacture, and sale of distilled spirits 
in the district" of Alaska ? 

It is earnestly and ably argued by defendant's counsel tbat the act 
of congress of July, 1868, (Gen. St. § 1955,) is violative of the funda- 
mental principles of free governœent, and therefore void; for the 
reason alleged in the argument tbat congress, in its peculiar relation 
to Alaska, and with the restricted power it possesses in regard thereto, 
has no constitutional right to enact a prohibitory liquor law for this 
territory. ^ 

ît has been judicially beld (see Kie v. U. S., 27 Fed. Eep, 351) 
that Alaska has been since 1867, and now is, a district of our coun- 
try under the exclusive jurisdiction of the United States, but I know 
of no case in which it has been decided that Alaska is in no sensé 
"Indian conntry." It was held by this court in the Slave Case, in 
April last, that only as to the prohibited commerce mentioned in the 
sections referred to, being section 1955 of the act of July, 1868, and 
sections 20 and 21 of the intercourse act of 1834, and section 14 of 
the act of May, 1884, could Alaska be regarded as Indian country. 
That conclusion was based upon the Opinions of Attorneys General, 
vol, 14, p. 290, and vol. 16, p. 141, and I am unable to find anything 
in the opinion of Justice Deady in the Kie Case in conflict with the 
conclusion there reached; for the learned judge says: 

"As it resta with congress to say whether a district of country shall becon- 
sidered ' Indian country,' so far as the intercourse between the aborigines 
thereof and other persons is concerned, tliis législation, in my judgment, by 
at least a reasonable, if not a necessary, implication, is équivalent to a décla- 
ration that Alaska is not to be considered ' Indian country ' only so far as con- 
cerns the introduction and disposition of spirituous liquors therein." 

It may well be said that Alaska is not "Indian country," in the 
conventiônal sensé of the word ; but it does not foUow that it is not 
"Indian country," so far as congress may choose to make it sach. 
True, the goverhment bas never treated with the Indians of Alaska; 
but in the third article of the treaty of March 3, 1867, there is ex- 
press and spécifie réservation of power to the United States to make 
laws and régulations in relation to the aboriginal tribes. Congress 
being the only law-making power of the government under the con- 
stitution, that instrument has sharply defined the subjects upon which 
congress may legislate, and specifically prescribed the duties of the 
législative branch of the government. Section 3 of article 4 of the 
constitution, one of the sections classifying the subjects upon which 
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congress may legislate, says : "The congress shall hâve power to dis- 
pose of and make ail needful ruies and régulations respecting the ter- 
ritory or other property of the United States. " 

It will be observed from this section that the territory or unpatented 
lands then within the territorial boundaries of the United States, and 
which did not belong to the original individual states, was intended 
to be, and upon the ratification and adoption of the constitution did 
beeome, the absolute property of the United States, subject only to 
the right of occupancy by the Indians. But the United States pos- 
sessed the right to extinguish the Indian title of occupancy either by 
conquest or purchase. See 1 Kent, Comm. lect. 12. The treaty- 
making power of the govemment is vested by section 2 of article 2 of 
the constitution in the président, by and with the ad vice and consent 
of the senate. This power necessarily implies the right to purchase 
new territory; and when the power bas been exercised, and territory 
purchased, the title, immediately upon an exchange of ratification, 
vested in the United States. American Ins. Go. v. Ganter, 1 Pet. 511. 

Such was the recognized doctrine in the treaty of peace with Great 
Britain, and by subséquent cessions from France and Spain, and by 
cessions from the individual states. But an effort was made to re- 
striot and limit the powers of the government over the territories of 
Louisiana and Florida. The reason for the strenuous efforts to limit 
and restrict the powers of the government in relation to those territo- 
ries is a matter of history, but the institution about which that con- 
troversy arose bas passed away, and is no longer a question of con- 
tention, either in the political or juridical affairs of the government. 

Counsel refers to and quotes the foUowing from the opinion of the 
court in the case of American Ins. Go. v. Ganter, 1 Pet. 511 : 

"In the mean time Florida continues to be a territory of the United States 
government by that clause of the constitution which empowers congress to 
make ail needful rules and régulations respecting the territory or other prop- 
erty of the United States. Perhaps the power of governing a territory be- 
longing to the United States, which has not, by becoming a state, acquired 
the means of self-gpvernment, may resuit necessarily from the facts, that it 
is not within the jurisdiction of any partieular state, and is within the power 
and jurisdiction of the United States. The right to govern may be the inév- 
itable conséquence of the right to acquire territory. Whichever may be the 
source from which the power is derived, the possession of it is unquestion- 
able." 

It is then argued that because the source of the power to make ail 
needful rules and régulations respecting the territory or other prop- 
erty of the United States was not decided in that case, that the 
power exists only as the inévitable conséquence of the right to acquire 
territory; and the celebrated Dred Scott Gase, 19 How. 393, is cited 
and relied upon by counsel. But the conclusion reached by the ma- 
jority of the court in that case, holding that the power to make ail 
needful rules and régulations existed only as the inévitable consé- 
quence of the right to acquire territory, and that section 3 of article 
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4 of the constitution h ad référence only to the then terri tory of the 
United States, has never met with the united approval of the Amer- 
ican bench and bar. Two reasons may be assigned for the lack of 
approval of the doctrine of that case : First, the décision was by a 
divided bench, some of the ablest jurists then on the bench, in ex- 
haustive opinions, dissenting from the conclusions reached by thé 
majority; secondly, the case involved a vital political question, upon 
which the Anierican people were unmistakably and radically divided 
in sentiment. 

Article 1 of the treaty by which Alaska was ceded to the United 
States is as follows : 

"His majesty, the emperor of ail the Bussias, agrées to cède to the United 
States, by this convention, immediately upon the exchange of the ratifications 
thereof, ail the territory and dominion now possessed by his said majesty on 
the continent of America, and in adjacent islands; the same being eontained 
within the geographical limita herein set forth." Sea Pub. Treaties U. S. 
671. 

Upon the ratification by the président of the United States, by and 
-with the adviee and consent of the senate, on the one part, and on the 
other by his majesty, the emperor of ail the Eussias, and an exchange 
of those ratifications within three monthsfrom the date of the treaty, 
the title to the soil in Alaska vested in the United States, and ro- 
mains in the United States by virtue of the treaty with Russia. 

Judge Story, in his Commentaries on the Constitution, in examin- 
ing the section now under considération, has deduced the foUowing 
«onclusion from the very case referred to and quoted from by coun- 
sel, in 1 Pet. : 

" As the gênerai government possesses the right to acquire territory either 
by conquest or by treaty, it would seem to foUow, as an inévitable consé- 
quence, that it possesses the power to govern what it has se acquired. The ter- 
ritory does not, when so acquired, become entitled to self-government, and it 
is not subject to the jurisdiction of any state. It must consequently be under 
the dominion and jurisdiction of the Union, or it would be without any gov- 
ernment at ail. * * * In cases of confirmation or cession by treaty, the 
acquisition becomes flrm and stable, and the ceded territory becomes a part 
of the nation to which it is annexed, either on terms stipulated in the treaty, 
or on such as its new masters may impose." Story, Const. par. 1324. 

There can, I think, be no question as to the authority of congress 
to enact suchforms of territorial government within the territories of 
the United States as they may cboose or deem best, and not in con- 
flict with the constitution and laws of the United States. Possessing 
the power to erect a territorial government for Alaska, they could 
confer upon it such powers, judicial and executive, as they deem 
most Buitable to the necessities of the inhabitants. It was unques- 
tionably within the constitutional power of congress to withhold from 
the inhabitants of Alaska the power to legislate and make laws. In 
the absence, then,*of any law-making power in the territory, to what 
source must the people look for the laws by which they are to be 
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governed ? This question çan admit of but one answer. Congress ia 
the only law-making power for Alaska. 

The next question to be determined is, what laws are applicable to 
Alaska in relation to the importation and sale of ardent spirits ? In 
March, 1873, sections 20 and 21 of the intercourse laws of 1834 were 
extended to and over ail the main-land, islands, and waters of Alaska. 
In the act of congress of July 27, 1868, the président is authorized 
to restrict, regulate, or prohibit the importation and use of fire-arms, 
ammunition, and distilled liquors into and within the territory of 
Alaska. Section 1955, Eev. St. 

Section 14 of the act of May, 1884, establishing a civil government 
for Alaska, (23 St. 28,) is as follows: 

"Sec. 14. That the provisions of chapter 3, tit. 23, of the Eevised Statutes 
of the United States, relating to the unorganized territory of Alaska, shall re- 
main in full force, except as herein specially otherwisé provided; and the im- 
portation, manufacture, and sale bf intoxicating liquors in said district, ex- 
cept for médicinal, mechanical, and scientiflc purposes, is hereby prohibited, 
under the penalties which are provided in section 1955 of the Kevised Stat- 
utes for the wrongf ul importation of distilled spirits. And the président of 
the United States shall make such regijlations as are necessary to carry out 
the provisions of this section." 

It will be observed that fire-àrms and ammunition, as prohibited 
commerce in section 1955 of the act ôf 1868, are omitted in section 
14 of tbe act'Of May, 1884; thus, by clear implication, repealing sec- 
tion 1955 80 far only as prohibiting the importation and use of fire- 
arms and ammunition. It is vieil settled that in the construction of 
statutes a subséquent statute which is répugnant to a prior one, or 
that if it can be reasonably inferred that the intention was that the 
subséquent statute should presoribe the only rule that should govern 
in the case, it is to be regarded as a substitute for, and as repealing, 
such prior act. Bedg. St. & Const. Law, 104; U. S. v. Seveloff, 2 
Sawy. 311. A statute is repealed by the enactment of another ré- 
pugnant to it, or one covering the whole subject of the former. U. 
S. V. Barr, 4 Sawy. 254. 

Applying this rule, we may reasonably conclude that section 14 of 
the act of May, 1884, was intended to cover the whole of the subject 
embraced in sections 20 and 21 of the intercourse laws of 1834, as 
extended to and made applicable to Alaska; and that section 1955, 
with the omission of the words "fire-arms" and "ammunition," with 
the act of May 14, 1884, and the régulations made by the président 
on the twenty-sixth day of February, 1885, taken together, are the 
only laws now in force in relation to this question in Alaska. 

To enforce this law the following rules hâve been prescribed : 

"No intoxicating liquors shall be landed at any port or place in said terri- 
tory without a permit from the chief oiiicer of the customs at such port or 
place, to be issued upon évidence satisfactory to such olHeer that tlie liquors 
are imported, and are to be used, solely for médicinal, mechanical, and scien- 
tiflc purposes. No person shall manufacture or sell intoxicating liquors 
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witîiin the territory of Alaska without flrst having obtained a license from 
the governor of said territory, to be issued upon évidence satisfactory to that 
olficer that the making and sale of such liquor will be conducted strictly in 
accordance with the requirements of the statute. Any intoxicating liquors 
imported, manufactured, or sold within tlie limits of said territory in viola- 
tion of thèse régulations, and the persons engaged in such violation, will be 
dealt with in the manner prescribed in section 1955 of the Kevised Statutes; 
and the governor of Alaska, and the officers of the customs at any port ot 
place in the United States from which intoxicating liquors may be shipped to 
that territory, as well as officers of the United States within that territory, 
are hereby authorized, respectively, to exact, in their discrétion, a bond of the 
character mentioned in section 1955, Kev. St., from the master or mate of any 
vessel, and from such persons in such territory to whom liquors may be sent. 
The penalty prescribed by section 1955, Eev. St., for violation of the law, is 
a fine not exceeding $500, or imprisonment not more than six months, and 
the forfeiture of the vessel bringing the merchandise and her cargo, together 
with her tackle, apparel, and furniture, where the value of the merchandise 
exceeds $400. Where the value of the merchandise does not exceed $400, the 
penalty is forfeiture of the merchandise. The proper officers within the ter- 
ritory are çharged with the exécution of the law and thèse régulations. In- 
toxicating liquors forfeited under the provisions of this act will be subject to 
sale under the same provisions of law as govern the sale of other goods that 
may hâve become liable to forfeiture, but will only be delivered for removal 
beyond the limits of the territory. H. McCulloch, Secretary. 

" Approved : Chestee A . Aethub . " 

Thèse laws, as amended, then, are the only laws now applicable to 
Alaska in relation to the importation and sale of distilled liquor. 
GoBgress unquestionably had the constitutional power to authorize 
the président to regulate or prohibit the introduction of distilled spirits 
into the district of Alaska, and when the président, in pursuance of 
that power, made régulations, those régulations became a part of the 
law upon the subject. The Louisa Simpton, 2 Sawy. 57. It should 
be borne in mind that the various acts of congress in relation to the 
subject now under considération are in pari materia, ail relating tp 
the same snbject-matter, and are to be taken and examined together, 
in order to ascertain the législative intent. Sedg. St. & Const. Law, 
247. What was the object of the législation? What was the evil 
Bought to be remedied? By the treaty of March, 1807, more than 
500,000 square miles had been added to the territory of the United 
States. This vast région was then populated principally by Indian 
créoles and Eussians, with a few whites scattered hère and there. 

By the third article of that treaty the United States guarantied the 
Eussians who chose to remain in the ceded territory the equal pro- 
tection of the laws. The evils resulting from the use of intoxicating 
liquors are so appalling, prolific of so much mischief and disorder, 
that at an early period in the history of our government strenuous 
efforts were inangurated to prevent their introduction ampng the 
ludians. This policy bas beèn scrupulously adhered to by the govern- 
ment through ail the years of its existence. The court cannot pré- 
sume that in a matter of such vital importance to the material and 
moral well-being of the Indians, and to the protection, peac^, and 
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safety of other résidents in Alaska, that oongress intended to départ 
from the long-established policy of the government in relation to this 
question. 

The évident intention of oongress was that distilled spirits shall 
not be imported, sold, and used in Alaska as a beverage; but that, 
under the régulations of the président, they may be imported and 
sold for the pnrposes only mentioned in section 14 of the act of May, 
1884. But it is «ontended that the law is unwise, impolitic, and dis- 
criminative. With thèse questions the court has nothing to do. It 
is not for the court to décide the wisdom or inconveniences of a law. 
Isitalaw? Is it within the scope of législative power to enact ? If 
80, it belongs to the législative branch of the government to correct 
its oppressive features, if they exist. Neither can policy hâve any 
influence in construing a law. The policy of one âge may not suit 
the wishes of another; the law is not subject to sueh fluctuations. 
Story, Confl. Laws. It may be well to remark that distilled spirits 
are not lawful commerce per se, but the business can only become 
legitimate by those engaging in it complying with the internai revenue 
laws of the United States. Section 3232, c. 3, Eev. St., says: "No 
person shall be engaged in or carry on any trade or business herein- 
after mentioned until he has paid a spécial tax therefor, in a manner 
hereinafter provided." Then follows an enumeration of the^articles, 
and the amount of license taxes, including distilled spirits. See sec- 
tion 3244. 

It is also unlawf ul for any person to retail distilled spirits in Alaska 
•without having complied with the régulations prescribed by the prés- 
ident, by procuring a license from the governor as therein prescribed. 
Upon this branch of the case I hâve no doubt about the constitu- 
tionality of the laws now in force in relation to Alaska, even though 
they amount to prohibition. Many instances might be pointed out 
in which congress has imposed like duties upon the président, and I 
know of no case in which the power to do so has been seriously 
questioned. Alaska being under the complète dominion of the United 
States government, and its inhabitants subject to the jurisdiction of 
its courts, it follows, as a necessary séquence, that the govern- 
ment, by virtue of its sovereignty, may restrict or prohibit the manu- 
facture, importation, and sale of distilled spirits as a beverage in the 
territory as it may do in any other district under the exclusive juris- 
diction and control of the United States. 

This législation by congress is analogous to prohibitory législation 
by the stateS. Prohibitory laws hâve been sustained by state courts 
where the question of conflict with state constitutions, or with gên- 
erai fundamental principles, has been raised. Such laws are re- 
garded by the court as police régulations, established by the law- 
making power for the abatement and prévention of intempérance, 
and the conséquent and intolérable train of evils which invariably 
foUow in its wake. See Peojple y. Hawley, 3 Mich. 360; Beynolds v. 
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Gearyt 26 Conn. 179; Com. v. Kendall, 12 Cush. 414; Com. v. Clapp, 
5 Gray, 97; Com. v. Howe, 13 Gray, 26; State v. Robinson, 33 Me. 
568. 

The second point raised by defendant's counsel is that the indict- 
ment is defective in that it does not négative the exceptions in the 
statute. Section 1955, Eev. St., contains no exceptions whatever, 
but confers upon the président power to restrict and regulate, or pro- 
hibit, etc. The first aet of congress containing any exceptions is sec- 
tion 14 of the act of May 17, 1884, in which it is declared that the 
importation, manufacture, and sale of intoxicating liquors in said 
district, except for médicinal, mechanical, and scientific purposes, is 
hereby prohibited. Chapter 3 of title 23 of the Kevised Statutes, 
which congress déclares in the act of May 17, 1884, shall remain in 
full force, except as therein otherwise provided, was enacted and be- 
came alawnearly 16 years prior to the act of May, 1884, in which 
the words "fire-arms and ammunition" were omitted, and the words 
"except for mechanical, médicinal, and scientific purposes," were in- 
troduced. The omission of the words "fire-arms and ammunition," 
and spécifications of the uses for which distilled spirits may be man- 
ufactured, imported, and sold, we must infer is what was embraced 
in the language, "except as herein specially otherwise provided" in 
section 14 of the act of May, 1884. Then foUows the régulations by 
the président dated February 26, 1885. Can it now be said that the 
exceptions are contained in the enacting clause of the statute so as 
to invoke an application of the rule contended for by défendant ? 

When the enacting clause of a statute describes the offense with 
certain exceptions, it is necessary to state ail the circumstances that 
constitute the offense, and to négative the exceptions; but, if the 
exceptions are contained in separate clauses of the statute, they may 
be omitted in the indictment, and the défendant must show that his 
case comes within them to avail himself of their benefit. Kline v. 
State, 44 Miss. 817. Where provisos or exceptions are contained in 
distinct and independent clauses of the statute upon which an indict- 
ment is founded, it is unnecessary to^allege in the indictment that 
the party indicted is not within the exceptions. State v. Cassady, 52 
N. H. 500. 

The allégation in the indictment is that the défendant did sell cer- 
tain distilled liquors, therein described, contrary to the statutes of 
the United States. Now, before there could be légal sale of liquors, 
the law requires that the party selling must hâve procured a license 
from the governor of the territory, issued upon évidence satisfactory 
to that officer that the sale of such liquor would be strictly in accord- 
ance with the requirement of the statute, as provided for and re- 
quired in the president's régulations. 

Prof. Wharton says, (Crim. Ev. § 342:) 

"When the. non-existence of thelicense is not averred in the indictment, 
and when the license is particularly within the knowledge of the party hold- 
v.29F.no.5— 14 
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ing it, the burden îs on him to produce such license in ail cases In which the 
existence of the license is in question." 

If this défendant has complied with the law, and procured a license 
from the governor, surely he knows it; and I am clearly of opinion 
that this is one of that class of cases in which the burden is shifted 
on the défendant, and, upon the gênerai allégation that he sold con- 
trary to the statute, he must show that he is within the exceptions of 
tbe statute. 

As to any other defect in the indictment, if any exists, it is cured 
by section 1025, Eev. St.; which is that "no indictment found and 
presented by a grand jury, in any district or circuit or other court of 
the United States, shall be deemed insufficient, nor shall the trial, 
judgment, or other proceeding thereon be affected, by reason of any 
defect or imperfection in matter of form only, which shall not tend 
to the préjudice of the défendant." 

Upon a careful considération of the questions presented, I am of 
opinion that the law is constitutional ; that the indictment, while 
probably inartifieially drawn, is substantially good; and that the de- 
murrer should be overruled; and it is so ordered. 



Lamson Cash Bt. Co. v. Osoood Cash Gab Co. and others. 
{Oireuit Court, D. JUasaaehuaettt. November 24, 1886.) 

1. Patents pob Inventions — Inpkingement— Pkiob Intention — Suffioienct 
OF Evidencb^Patbnt No. 295,173, roB Impbovembnt in Cash and Pabcbl 
Caebting System. 

In a suit for inf ringement of a patent, the défense being that défendant was 
the flrst inventer, the fact that sopn after the time of his alleged invention he 
applied for a patent relating to the same subject, which he based on an en- 
tirely différent principle, ovércomes his and his witness' testimony, that he 
was the flrst inventor. 

8. Same— Haydbn Patent oi- Mat 8, 1881, No. 341.008. 

The Hayden patent of May-8, 1881, No. 341.008, describing, among other 
things, an extensible holder, attached to a frame supported on wheels, the spéc- 
ification of which is as f ollows: " One of the principal dilflculties in construct- 
ing a carrier of this character has been to adapt it to retain both large and small 
articles as well as articles of irregular shape, — a difflcûlty which I havô over- 
come by Connecting the holder, 0, flexibly to the frame. I hâve adopted va- 
rions modes of securing a flexible connection. For instance, I hâve used a 
crate or frame or basket, in connection with elastic straps, suspending it from 
the frame. A, or I hâve used a holder made of elastic straps. In either case 
the article, whether large or small, is pressed up against the frame by the 
elasticity of the holder, 'Vincludes a holder extensibly connected to the rrame 
as well as a holder extensible in itself. 

In Equity. 

B. F. Thurston, M. B. PMlipp, and E. G. OUman, for complain» 
ant. 
J. L. S. Rohcrts and Rodney Lîind, for défendants. 
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CoLT, J. This suit is brought on letters patent No. 295,172, dated 
March 18, 1884, iasued to Warren S. Hill, for improvement in cash 
and parcel carrying System ; also on letters patent granted to Harris 
H. Hayden dated May 3, 1881, and numbered 241,008, for improve- 
ment in store service apparatus. Another Hayden patent, dated An- 
gust 14, 1883, is ineluded in the bill, but not pressed at the hearing. 
The défendants are charged with infringement of the first and tbird 
claims of the Hill patent, which are as foUows : 

(1) In a cash and parcel cariying System, a car provided with a pivoted hooked 
arm, held against a stop by a spring, and a buffet disposed axially on the wire- 
way, consisting of a flxed part secured to the wire, and a yielding part mov- 
ing against a spring, and having a retaining flange to engage with the piv- 
oted hooked arm, subatantially as set forth. 

(3) In a cash-carrying car, the combination of the handle, (P, made intégral 
with the pivoted hooked arm, D, the stop, d, spring, g, and frarae, a*, sub- 
atantially as shown and described. 

Hill's improvement bas spécial référence to mecbanism employed 
to stop and retain the car when it bas reached tbe end of its run. 
Great difl&culty bad previously been experienced in tbe construction 
of suitable mecbanism to accomplisb this. Hill's devices seem to 
hâve overcome this difficulty, and tbus to bave made tbe cash-carry- 
ing System a commercial success. Thèse devices consist in providing 
the car witb a pivoted booked arm, held against a stop by a spring, 
and à buffer, consisting of a fixed part secured to the wire, and a 
yielding part moved against a spring, and having a flange to engage 
with the pivoted hooked arm. The first claim is for the combination 
of the pivoted booked arm and the buffer, while the tbird claim relates 
specifically to the pivoted booked arm. The défense relied upon is 
tbat Hill was not the first inventer of what is set forth in bis patent, 
but tbat be surreptitiously obtained the patent for tbat which was in- 
vented by Edwin P. Osgood and Byron A. Osgood, assignors of tbe 
défendant company. 

It appears tbat for several years préviens to the Hill invention the 
Osgoods had been engaged in perfecting a cash-carrying System for 
use in stores. Tbey made many efforts to construct suitable mecban- 
ism to stop and retain the car at the end of its route, which was the 
great obstacle to overcome to insure complète success. They used for 
a ^op a pièce of rubber throagh which the wire passed, but found tbe 
rebound of the car on striking was toc great. Then they tried rub- 
ber attached to a spiral spring, with the same resuit. Thèse were 
followed by various other devices, — such as the forked stop, curtain 
roller stop, pivoted spring lever catch stop, and the McGann stops. 
AU thèse attempts at stopping and retaining the car, extending down 
to the time of Hill's invention, were in a greater or less degree fail- 
ures. Hill conceived of bis improvements in November, 1883. In 
August, 1883,B. A. Osgood writes to bis agent in New York tbat they 
were doing ail in their power to make their buffers or catches rigbt. 
Under date of September 21, 1883, he again writes tbat the bunters 
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have been a great source of trouble on the new cars, tbat he had 
abandoned the rubber, and that he thought he had at last overcome 
the difficulty by the use of wooden bunters set in an iron socket which 
is attached to the wire. On Novtember 12, 1883. E. P. Osgood filed 
his application for a patent for improvement in cash cars, in which 
we find a modification of the McGann stop. 

With thèse gênerai facts before us, it is highly improbable that the 
Osgoods, as they say, conceived of the Hill buffer and pivoted spring 
lever catch in the summer, or not later than September, 1883. Their 
great object was to discover jnst what Hill discovered, and, had they 
found it, 'wby should B. A. Osgood write what he did to Porter, or 
why is no description of the invention found in the Osgood applica- 
tion of November 12th ? B. A. Osgood first met Hill early in No- 
vember, 1883, and he says he then described to him the buffer and 
spring lever found in Hill's patent. This Hill dénies. Hill was a 
skilled mechanic and inventer, and Osgood went to him to construct 
some cash cars. Osgood showed him a pencil sketch of a cash car, 
and described the working of the apparatus. He also described a 
buffer for stopping the car, consisting of a rubber bulb, and a catch 
which was secured to ,the wire. He also showed him the McGann 
catch or stop. This is ail consistent with the theory that Osgood 
was désirons of building cash cars after the patent for which he had 
just made application. Hill's investigations at this time led him to 
see the defects in the old forms of stops, and how they could be over- 
come, and thèse ideas he embodied in his patent. That Osgood sug- 
gested thèse improvements to Hill is almost as improbable as that he 
knew of them the previous September. 

In addition to the testimony of the Osgoods, there is some évidence 
going to show that B. A. Osgood had previously conceived the idea 
of a buffer like that described in the Hill patent, and a catch fastened 
to the car provided with a handle to loosen it from the buffer. Frank 
0. Léonard, a pattem maker and an acquaintance of B. A. Osgood, 
draws a rough sketch, which he says is like a drawing shown him by 
B. A. Osgood in September, 1883, wherein is found a buffer substan- 
tially like Hill's, and a catch attached to the car, and provided with 
a handle to loosen it from the bnffer. The original sketch is not pro- 
dueed by Léonard or Osgood. Luray G. Powers, another pattern 
maker, and an acquaintance of B. A. Osgood, produces a drawing 
which he says was made by him October 17 and 18, 1883, from in- 
structions and sketches furnished by B. A. Osgood. The ink tracings 
on fhis drawing do not show any devices for stopping the car, and the 
drawing evidently was not originally intended to show any, but we 
find added, somewhat indistinctly drawn, pencil sketches of a buffer 
and a catch secured to the car. Powers says thèse pencil sketches 
were added after the ink tracings, and that Osgood himself about that 
time made a sketch of a buffer to assist him in understanding what 
he wished made. I cannot but regard thèse pencil sketches with 
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some degree of suspicion. Powers after thîs made drawings to be 
used in the patent-office in connection with Osgood's patent No. 
290,190. If Osgood at this time had knowledge of this improve- 
ment, it is strange we do not find it described in thèse drawings. To 
my mind, the évidence of Léonard and Powers is not satisfactory, or 
of Bufficient weight to overthrow the évidence for complainant, and 
so destroy the Hill patent. But, further than this, neither the Léon- 
ard nor the Powers drawing shows the pivoted spring lever catch de- 
scribed in the first and third claims of the Hill patent, and therefore 
it is difficult to see how the défendants can escape the charge of 
infringement, even if the Osgoods were the first to invent the Hill 
buffer. 

We corne now to the Hayden patent of May 3, 1881, wherein, 
among other things, is found described an extensible holder attached 
to a frame supported upon wheels, for the purpose of holding articles 
of différent shapes or sizes. Claim 1 is as foUows: 

ïhe combination, in a carnage for transporting packages, of a frame sup- 
ported upon wheels, adapted to a rail, and provided, with an extensible holder 
connected to the frame, substantially as set forth. 

The spécification says: 

One of the principail difBculties in constructing a carrier of this character 
lias been to adapt it to retain both large and small articles, as well as articles 
of irregular shape, — a diflSculty which I hâve overcome by Connecting the 
holder, C, flexibly, and in some instances jointedly, to the frame. I hâve 
adopted varions modes of securing a flexible connection. For instance, I 
hâve used a crate or frame or basliet, in connection with elastic straps, sus- 
pending it from the frame, A, or I hâve used a holder made of elastic straps. 
In eitlier case the article, whether large or small, is pressed up against the 
frame by the elasticity of the holder. I prêter, in most instances, to use, in 
connection with the holder, an elastic cross-belt, I, Pig. 1, against which the 
articles are pressed upward, and between which and the bar, E, smaller ar- 
ticles may be inserted and retained. 

In défendants' apparatus there is a frame supported by wheels 
upon a way, and there is connected to this frame a cup-shaped 
holder, which is made extensible by means of flexible bands passing 
over small drums having coiled springs within them. When the 
holder is drawn down, articles can be placed between it and the 
irame of the carrier, and the springs of the drum, through the flexi- 
ble straps, press thèse articles against the frame. Spring drums and 
flexible connections were well known at the date of the Hayden pat- 
ent, and they may be regarded as a mechanical équivalent of the 
elastic straps described by Hayden. But it is urged with much force 
by défendants that the extensible holder of the Hayden patent must 
be one capable of extension or expansion independent of the frame 
or carriage, so as to be capable of receiving larger or smaller articles, 
while the holder in défendants' car is non-extensible, and conse- 
quently bas no capacity of adjusting itself to articles of varions sizes. 
Jt is plain, however, that no such limitation can be properly imposed 
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upon the Hayden olaîm. The spécification clearly clescribes a holder 
extensibly connected to the frame, as well as a holder extensible of 
itself. It may be that the main object of Hayden was to secure a 
holder extensible of itself, but, having also described a holder exten- 
sible relative to the frame, his claim should not be limited to the 
former. 

The other défense urged is that the Osgoods were the first irivent- 
ors of extensible holders. This défense is not made ont. Whatever 
crude notions the Osgoods may hâve had as to a two-part cash-car- 
rier about the time the apparatus was put up in E. P. Osgood's barn, 
in 1878, I think the subséquent statements of the Osgoods, in the in- 
terférence proceedings at the patent office, show, beyond question, 
that it was not until September 1, 1881, that either of them conceived 
the idea of a two-part extensible carrier. Whatever may hâve been 
the décision of the commissioner of patents on this question of prior- 
ity, I can corne to no other conclusion on the présent record. Deoree 
for complaiuant. 



Bbupb' V. Watbebdbt Buoklb g».* 

{Circuit Court, D. ConneeUeut. November 26, 1886.) 

1. Patents for Inventions— Suspbndhb Bucklbs. 

Letters patent No. 295,035, of March 11, 1884, to John W. Bruff, for an Im- 
provement in suspender buckles, construed, and its claims sustained. 
3. Same— Construction op Claims. 

The claims of this patent are limited to a suspender buckle having a spring 
clamp, and the flrst claim is limited to a buckle having a spring clamp divided 
at its center. 
8. Samb — Infbingembnt— What k. 

Each of the claims of this patent being limited to a buckle having a spring 
clamp composed of two elastio wings or arms apptoaching each other, but 
not connected, they are not infringed by a buckle having its wings or arms 
flrmly joined, and pôasessing no more resiliency than is due to the character 
of the material, although it perf orms ail the functions of the patented buckle. 

In Equity. 

M. D. Connolly, for plaintiff. 

George E. Terry and M. B. Phillipp, for défendant. 

Shipman, J. This is a bill in equity whieh is founded upon the 
alleged infringement of letters patent No. 295,035, granted to John 
W. Brufif, Maroh 11, 1884, for an improvement in suspender buckles. 
The invention is clearly stated in the foUowing extraot from the spéc- 
ification of the patent : 

"This invention has relation to suspender buckles, and bas for its object 
the provision of a buckle of novel construction, wherein the suspender cloth 

•Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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or web will be held in place by the conjoint pressure of a spring-clamp and a 
flanged tongue, while remaining susceptible of ready adjustment, and the ne- ' 
cessity of a toothed or serrated fastening, which bas many disadvantages, en- 
tirely dispensed with. In suspender buckles, as commonly nsed, it is custom- 
ary to employ an unyielding metaUic f rame, with a toothed or serrated tongue 
pivoted thereto, while various expédients serve as the means of attachment of 
the suspender atraps, the buckle frame constituting the part to which the 
straps are attached. Where a toothed or serrated tongue is used, it is more 
or less objectionable, because it is not only troublesome to adjust and fasten, 
but is a source of injury and disflgurement to fine gôods. In the employment 
of a plain-edged tongue, as the same has been applied, it bas heretofore been 
found dilBçult to render the tongue effective as a fastening. This diffioulty 
has been owing to the peculiar relation of the tongue to theother parts of the 
buckle, and the absence of any expédient to re-enforce the délicate pressure 
which the tongue obtains on the web. My improvement contemplâtes obviating 
thèse disadvantages, as well as many others, and hence it consista in the novel 
construction of the buckle frame and tongue, wherein the prominent features 
are — First, a buckle frame made of sheet métal,/ ' struck up ' or bent into 
shape, and formed with a yielding spring-clamp to embrace, and with the 
tongue bind, the web or suspender cloth, and hold it flrmly in place; second, 
a flanged plain-edged buckle tongue, constructed and adapted for the attach- 
ment of the suspender straps, and formed so as to rest in a slot in the back 
part of the buckle frame, and irapinge upon and bind the suspender cloth or 
web between its flange and the spring-clamp of the frame." 

The buckle frame is made by stamping or cutting the blank from 
a sheet of métal, and then by "striking up" or bending inwardly two 
■wings, on opposite ends of the blank, until their edges are brought 
close together, and an elongated narrow space, in which the sus- 
pender cloth is inclosed, is left between the wings and the front part 
of the frame. Thèse arms are elastic, and "produce a spring-clamp 
which will yield from inside pressure, but which exert a binding force 
or pressure against the web." 

The claims are as foUows : 

"(1) A suspender buckle having a frame or bow formed with a spring- 
clamp, divided at its center, and intégral therewith, and adapted to embrace 
and bind the web or suspender cloth, substantially as shown and described. 

"(2) In a suspender buckle, the combination with a frame or bow having 
a spring-clamp to embrace the web or suspender cloth, and slotted to receive 
a tongue, of a buckle tongue, adapted for the attachment of the suspend er- 
straps, and having a flanged edge or lip to impinge upon the web or cloth, 
and hold it against the clamp, substantially as described. 

"(3) The buckle frame or bow consisting of the metallic plate. A, struck 
up or bènt into shape, and having the inwardly turned leaves or wings, a, a, 
forming a clamp-spring or springs, and forming the elongated space, 6, sub- 
stantially as described. The combination of the buckle frame, consisting of 
the plate. A, provided with inwardly bent elastic clamp-arms, a, a, and hav- 
ing the slot, e, and the movable tongue, H, fitting and working in said slot, 
and formed with flange or lip, h, substantially as described." 

Although a frame to receive the suspender cloth is old, the inven- 
tion described in each olaim is novel. The novelty consista in the 
impinging of the web by means of a smooth-edged buckle tongue, 
having its bearing in a slot in the front part of the buckle, against a 
spring-clamp, which is a part of, and not the main body of, the frame, 
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and which incloses the cloth. A spring-clamp îs, perhaps, unneces- 
sarily made a part of each claim. The patentée apparently thought 
that the résistance plate must necessarily be a yielding or "spring" 
plate. The défendant makes two forms of buekles which are com- 
plained of. 

The décision in regard to infringement turns upon the question 
whether thèse buekles hâve a spring-clamp. "Buckle A" bas a long 
arm or wing, bent inward, and under a short bent wing on the other 
side. The two wings form the elongated space in which the web is 
inclosed. Not being secured ôr fastened to each other, they make a 
spring-clamp which is not divided at its center; and therefore the 
first claim is not infringed, but the other three claims are infringed. 
The charge of infringement cannot be avoided, because the elamp is 
unequally divided, and although the long arm is bent under the short 
one, and makes a comparatively firm plate, I think that it can prop- 
erly be considered a yielding or spring plate. "Buckle B" has two 
short wings, turned back, and securely locked to each other by a sep- 
arate strip of métal extending across the width of the front part of 
the frame, and f orming the back of the elongated space. I cannot 
see in this buckle a "spring-clamp" or elastic clamp-arms. It pos- 
sesses only the spring or elasticity which naturally arises from the 
resiliency of brass, the material of which it is composed. The back 
of the buckle seems to be as strong, ârm, and unyielding as the nat- 
ure of the material will permit. It is true that the buckle performs 
ail the functions of buckle A, or of the patented buckle, but it has 
not the spring-clamp whieh is a part of each claim. 

Let there be a decree against making, selling, or using buekles 
like Exhibit A, and for au accounting. 



Wells ». Armsbtono.* 
(District Court, S. JD. New York. November 24, 1888.) 

. Collision — Nkcbssitt for Allowing Sufpicibnt Mabsin for Safett. 

A vessel must allow a sufflcient margin for the contingencies of navigation, 
in undertaking to avoid another vessel, and must take décisive measures In 
time. 

. Samb— Vbssel AT Anchor— BxoBPTioKAL CiRCUMSTANCBS — Nechssitt for 
Caee by Ançhorbd Vessel. 

While a vessel at anchor in a proper place, in the day-time, and in falr 
weather, is not ordinarily required to be on the watch to avoid vessels under 
way, having control of their motions, yet, under exceptional circumstances, 
when the vessel under way is subject to spécial difflculties in her navigation, 
some care on the part of the vessel at anchor may become obviously ^adent 
and necessary, that would not otherwise be obligatory. 

*Eeported by Edward G. Benediot Esq., of the New York bar. 
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8. Same — Statembnt op Case — Appoetionmbnt. 

The Bcliooner C, while lying, during the day-time, in the middle of thé 
outer entrance to Hamçton roads, and heavingupon her anchor preparatory to 
going to sea, was run into by the schooner K., which, with a large fleet of 
vessels, had corne down from above on her way to sea, and which, cwing to 
the intervening vessels, did not observe the C. until within 300 or 350 yards 
of her. The évidence indicated that the collision might hâve been avoided 
had the C. starboarded her helm, or paid out chain, as she was hailed by the 
K. to do. No one was at the wheel of the C. and she did nothing to avoid 
collision. Éeld, that both vessels were in fault, the K. for not avoiding the 
C., which, on tie évidence, she might hâve donc by prompt and effective 
measures; and the C. for an entire lack of prudence, attention, and assistance 
in avoiding danger, while voluntarily suffering herself to remain as an ob- 
struction in the midst of a large fleet of moving vessels. 

4. Samk — Damages— PuTTiNG back b'ob Repaiks. 

A schooner having had her jib-boom carried away, and fore-chain plate 
broken, in a collision, is justifled in putting back to repair them, before pro- 
ceeding to seti. 

In Admiralty. 

Wilcox, Adams é Macklin, for libelant. 

Thomas J. Ritch, Jr., for respondent, 

Beo-wn, J. At about 7 a. m., on the morning of March 4, 1885, as 
the three-masted steamer Cochico, then lying at anchor near the outer 
part of the entrance to Hampton roads, was heaving upon her anchor 
preparatory to getting under way, in a strong ebb-tide, she was run 
into by respondent's three-masted schooner Kelsey, which carried 
away the Cochico's bowsprit, and did some other damage, for which 
this suit is brought. 

A large fleet of 150 vessels or upwards had previously put in at 
Hampton roads on account of the weather, and anchored from one 
to seven miles above the Cochico. On the morning of the 24th, the 
weather being fine, and the wind light from the W. or S. W., the whole 
fleet made sail together, and came down with the strong ebb-tide. The 
Cochico was nearly in the middle of the channel, which was there 
about two miles in extrême width, half a mile at least on each side of 
her being easily available for navigation. The fleet was so numerous 
that the Cochico was not perceived by those on board the Kelsey un- 
til, as the master of the latter states, he was from 600 to 750 feet only 
distant from her. At that time, as the lookout says, another inter- 
vening vessel, nearly directly ahead of the Kelsey, went to the north- 
ward, i. e., on the starboard side, of the Cochico, disclosing the latter 
to his view. She then bore about a point on the Kelsey's starboard 
bow. The wind was four points abaft the Kelsey's beam, and, though 
light, gave her about one and ona-half or two knots speed through 
the water. The tide is estimated by the master at from one to one 
and one-half knots. 

Although the more customiary place of anchorage was further up 
the roads than the place where the Cochico anchored, her position 
was not altogether unusual ; it certainly was not unlawful. The J. 
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W. Everman, 2 Hughes, 17. There was a siifiBciently broad passage 
on either aide to bave enabled ail vessels to clear ber, as ail save the 
Kelsèy easily did. Altbough the Cocbico could not be seen till she 
was quite near, still, upon the statements of the master of the Kelsey, 
I cannot doubt tbat tbere was abundant time for him to bave cleared 
the Cocbico by an ample margin for safety, bad he promptly star- 
boarded his helm at the time when be first saw the Cocbico nearly 
abead. Not only did the Cocbico bear a point on bis starboard bow, 
but the wind, thougb ligbt, was so far aft as to favor a rapid change 
of bis vessel under a starboard helm. He made but little change, 
however, in his course, — not over balf a point, or a point ; because, 
as be says, be bad no appréhension of collision. He charges the col- 
lision to a sudden, sbarp sheer of the Cocbico to the northward, wbile 
beaving upon ber anchor, and when about 100 feet distant, after a 
préviens sheer to the southward. But the master saw that the 
Cocbico was hauling in ber anchor against the tide. He knew ber 
liability to sheer either way in conséquence. He was bound, tbere- 
fore, to allow for such contingencies, The slight wind, and bis slow 
speed througb the water, wbile drifting straight towards the Cocbico, 
made a strong change of wbeel, instead of a slight change, most evi- 
dently necessary. His principal motion was, in fact, drifting in the 
line of the tide. The master probably miscalculated the amount of 
this drifting, througb the présence of so many other vessels going with 
him, whicb would naturally tend to mislead him, througb the drift- 
ing of ail alike. His fault was that wbich I bave bad so fréquent oc- 
casion to comment upon, namely, not allowing a siifficient margin 
for safety, amid the contingencies of navigation, and not taking in 
time the décisive measures at bis easy command, The Laura V. 
Eose, 28 Fed. Eep. 104; The Aurania, 29 Fed. Eep. 98. As I must 
find that the master bad sufficient time and space to keep out of the 
way, bad be acted with the promptness and décision that reasonable 
prudence demanded, and as there was no other vessel tbat prevented 
bis doing so, the Kelsey must be found in fault. 

The Cocbico is alleged to be also in fault, on the ground tbat, 
thougb bailed by the master of the Kelsey to starboard ber helm, and 
pay ont cbain, she did neitber; thougb either of thèse measures 
would bave averted the collision. The bail to starboard was appar- 
ently given when the vessels were about 200 feet apart ; the bail to 
pay out cbain, when they were within about 100 feet of each other. 
The respondent's account of the blow, its angle, and the positions of 
the two vessels, is the most consistent, and I adopt it. The Kelsey 
was going towards the starboard side of the Cocbico. Their starboard 
bows at first just grazed each other. The Cochico's anchor caught the 
after-shroud of the Kelsey's fore-rigging. Her jib-boom ran aslant, 
across the Kelsey's deck, from just forward of her main-shrouds, 
and got locked fast in ber mainsail ; the Kelsey's crew being unable 
to fend ber off as she approached. I bave no doubt that either a 
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sheer by the Cochico of a few feet io the southward, or dropping 
astern a few feet by paying ont chain, would hâve avoided the colli- 
Bion. The Coehico's master had not been on deck during the Kel- 
Bey's approach. When he first looked out of the companion way, he 
says, the collision was inévitable, though he estimated the distance 
at 300 yards, and he returned to the cabin to look after his wife. 
The crew arxd the mate were forward, heaving up the chain, and 
there was no one at the Coehico's wheel, or on her quarter-deck. 
That the Cochico would bave swung somewhat to the southward 
under a starboard helm, had it been starboarded when she was hailed 
to do 80, cannot be doubted. Not only the experts so testify, but the 
mate says she would hâve sbeered instantly under such a helm, had 
she been under a sheer to the northward; and the évidence shows 
that there was such a northward sheer. The small angle at which 
they struck satisfies me that a starboard helm, even when they were 
within 100 or 200 feet of each other, would hâve been sufûcient to 
counteract the Coehico's northward sheer, and to change her position, 
and the direction of her jib-boom, enough to hâve avoided the injury. 
So, also, had the chain been let go upon which the Coehico's crew 
were hauling, as it might hâve been, within a few seconds after the 
bail to do so, as it seems to me, and, as the experts testify, the 
vessel would bave immediately dropped astern with the tide, quite 
enough to bave cleared the Kelsey. The évidence shows that both 
thèse précautions against accident in a tide- way, where other vessels 
are more or less drifting, instead of being unusual, is very common. 
In ôther cases before me they bave been prôved to bave been 
employed. 

DoubtlesB less vigilance is required of a vessel at anchor. Ordi- 
narily, à vessel anchored in a proper place, in the day-time, and in 
fair weather, is not expeeted, or legally required, to be on the watch, 
and to stand prepared to take measures to avoid vessels under way, 
and having control of their motions. The Lady Franklin, 2 Low. 
220; The Rockaway, 19 Fed. Eep. 449. But under exceptional cir- 
cumstanees, where the vessel under way is subject to spécial difficul- 
ties or embarrassments in her navigation, some care and précautions 
on the part of the vessel at anchor may become obviously prudent 
and necessary that would not otherwise be obligatory. Such, I think, 
is plainly this case. Hère the circumstances were altogether excep' 
tional. The wind was light, and the tide strong. The Cochico wa9 
anchored in a narrow part of the roadstead ; and the immense fleet 
from above, coming down with the tide, and under imperfect control, 
or slow control, in the tideway, were necessarily more and more 
crowded together as they approached the narrower part of the road- 
stead, where the Cochico lay. Common prudence required of the 
Cochico some care amid such a fleet of vessels. The testimony of the 
experts, I think, on the whole, clearly sustains such a recognized ob- 
ligation among seamen. Under such circumstances, I must hold that 
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reasonable attention and reasoùable measures on the Cochico's part, 
to avoid accident, were incumbent npon her. 

There ivas, in fact, no good reason for her long delay in getting 
under way. She was nearly an hour behind most of the fleet, some 
of which had already corne down from several miles above. There 
was nothing to detain the Coehico there. Eeasonable prudence, and 
a reasonable regard for her own safety, and for the safety of the other 
vessels, should hâve indicated to the captain that it was his business 
to be up and off with the rest of the fleet, instead of remaining, with- 
out reason, as an obstruction, amid auch a crowd of vessels. The 
Scioto, 2 Ware, 360, 367, 368. If he chose to remain until the whole 
fleet vrere coming down thick on each side and in front of him, it was 
his duty, in my judgment, to be on deck ; and, while the few other 
hands were at the windlass, to be himself at the wheel, in order to 
take at once those reasonable précautions which might aid in avoid- 
ing collisions that were likely to arise through the précise causes that 
operated hère, viz., the obscuration of his own vessel from the view 
of another, through a third vessel intervening until they were very 
near each other; and specially to prevent any yawing of his own 
vessel. Had this reasonable care been taken, the collision would bave 
been avoided, notwithstanding the tardinesa in the maneuvers of the 
Kelsey. The Coehico must therefore be also held in fault, and a de- 
cree directed forhalf her damages only. Simpson v. Hand, 6 Whart. 
311; The Pétrel, 6 McLean, 491; O'Neil v. -Sears, 2 Spr. 52. 

I do not think the Coehico was bound to go to sea without a jib- 
boom, and with one of her f ore-chain plates broken, though she might 
possibly bave repaired tbe latter on the voyage. She was justified 
in putting into Norfolk for repairs, and is entitled to recover for her 
necessary détention, Whether she delayed unjustifiably there, will 
be one of the questions upon the référence to compnte the damages. 
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The St. John.* 

Fbebis V. The St. John, etc. 

(DÎBirîei Court, 8. D. Neie York. November 18, 1886.) 

1. Coiii,isioiî— FoG — Steamer Nbab Line of Pibrs— Spebd— Abilitt to Stop. 

A large steamer has no right to run in a dense fog, near piers where boats 
usually tie up, except under such slow speed as to be capable of being fuUy 
stopped within the distance at which tbey can be seen. 

2. Same— Statkmbnt op Case. 

Where the steamer St. John was going up the North river in a fog, within 
100 or 200 feet of the lins of the New York piers, and when about abreast of 
Piers 2 and 8 ran into libelant's barge, which was one of a tow hauled up in 
that place, where tows customarily malie f ast, helA^ that the St. John was 
Bolely liable for the damage. 

In Admiralty. 

E. D. McCarthy, for libelant. 

De For'est é Weeks, for olaimant. 

Bbown, J. At about 11 o'clock in the moming of October 28, 1885, 
the steamer St. John, bound from Sandy Hook to pier No. 8, North 
river, when above the Narrows, encountered athick fog. In passing 
abreast of piers Nos. 2 and 3, North river, she ran into the libelant's 
barge, which was the outside boat in the head tier of a tow of some 
12 or 15 boats, doing some damage, for which this suit is brought. 
The tow was upon a hawser about 40 feet long, and in charge of the 
steam-tug Skeer. They had put in at Pier 2 about two hours before, 
in conséquence of the thick fog. The Skeer was made fast, heading 
down along the outer end of Pier 2, and the tow tailing up river with 
the strong flood-tide. 

The pilot of the steamer estimâtes the distance at which they went 
outside of Pier 1 at about 100 feet ; that they were going about five 
knots, by land, with the tide; and that the barge they struck was 
about 75 or 100 feet out in the river. He says they ran along parallel 
with the shore, -going very slow; that at Pier 1 the engines were 
stopped, and worked by hand ; and that they backed as soon as the 
barge was seen, about 100 feet off, which was as far as it could be 
seen through the fog. Whistles were heard from the tug indicating 
that it had a tow, before the tug or tow was seen. 

A number of the witnesses testified that the tow was tailing at a 
large angle, some three or four points, out into the river, and that the 
flood-tide sets in that direction. One witness states that the tide was 
already slack along the shore, and setting a little down. But as both 
the libel and the answer state that the tide was strong flood, and ail of 
the witnesses, save one, state the same, and as the almanac also gives 

'Keported by Edward G. Benedict, Esq., of the New York bar. 
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the time of hîgh water at 11 : 40 in the forenoon, more tban an hour 
and a half after this collision, I must hold that the witness last re- 
ferred to is mistaken, and that the libelant's witnesses, who say.that 
the tow tailed nearly straight up river, and was but a few feet outside 
of the line of Piers 2 and 3, are more probably correct. The tow was 
60 feet wide. If, as the évidence indicates, the inner beat was some 
20 or 30 feet distant from the pier, that would make the distance of 
the outer boat from 80 to 100 feet, which is the estimate of the pilot 
of the St. John of the distance of the barge he struck. 

In that situation I cannot hold that there was any légal fanlt in 
the situation of the tow. It was a place where tows were accustomed 
to haul up. Under such circumstances, the tug had a right to go 
and remain there during the fog, and it was the duty of other ves- 
sels accordingly to take whatever précautions were necessary to keep 
away. As the tug is not a party défendant, no issue is presented 
whether or not she performed her whole duty in respect to signais, 
or in other respects, after putting in at this pier. The évidence shows, 
however, that she was sounding whistles, indicating that she had a 
tow there in her charge. The barge was without fault; and, as I 
must hold that she was rightfully where she was, it follows that the 
St. John must make good the damage, unless the accident can fairly 
be deemed inévitable, or without her fault, The circumstances do 
not warrant such a fînding. The Rockaway, 25 Fed. Eep. 776. A 
steamer of the size of the St. John had no right to be going up river 
in a dense fog, within 100 or 200 feet of the ends of piers where it 
was not unusual for tows like this to tie up, except under such slow 
speed as to be capable of being fully stopped within the distance at 
which a tow could be seen. The Nacoochee, 28 Fed. Eep. 462. 
When she found that she had come within 100 feet of Pier 1, 1 think 
the steamer was bound to go further out into the stream, or take ail 
the risk of proceeding so near to the shore. To reach her pier No. 
8, she had yet a considérable distance to go. I am by no means in- 
sensible to the extrême difficulties that beset navigation in a dense 
fog ; but as between a barge rightly moored at a customary place, 
and a steamer voluntarily proceeding close along the piers, the steamer, 
whose interest it is to continue her trips, must bear the loss that her 
enterprise, her speed, and the course that she sélects, entail, rather 
thàn cast such loss upon au innocent third party, who is without 
fault. 



o'bourke V. FËcs. 22S 

O'EouBKE r. Peck and others.' 
(.District Court, 8. B. Nm York. November S9, 1886.) 

t. WhAHYBS— IlTJtTET TO VeSSEL— LlABILITT OP LbSSBB OF WHABF. 

Défendants ocoupied the wharf at the f oot of One Hnndred and Twenty- 
eighth Btreet, Harlem river, under a lease whict reserved to grantor wharfage 
rigbts. Thèse rights défendants' grantor subsequently conveyed to the Con- 
snmers' Coal Company, on whose invitation libelant brougbt bis boat to the 
■wharf. The boat being injured while at the wharf, A«W, that there was suf' 
flcient privity between libelant and défendants to entitle the former to relief 
dir^ectly against the latter. 
2. Samk— Leàsbhold Prbmises — Covenaiît to Bepaib—Liability— Notice dp 
Danger. 

Défendants, in their lease, coveuanted to "make such altérations and re- 
pairs to the dock and bulk-head as tTiey required. " Libelant' s boat, the day 
af ter her arrivai at the wharf, was sunk, owing to the dangerous character of 
the river bottom, of which libelant was not notifled. Held, that the covenant 
meant such repairs as the doeh and bulk-head required, and th at the défendants 
were liable for the loss, for neither making the necessary repairs, nor giving 
notice of danger to the libelant's boat. 

In Admiralty. 

E. D. McCarthy, for libelant. 

Qeorge S. Hamlin, for défendants. 

Bbown, J. The libelant's coal-boat was sunk durîng the night of 
Jane 19, 188é, while at the end of the bulk-head at One Hundred and 
Twenty-eighth street, Harlem river. The évidence leaves no doubt 
that she rolled over and outwards, as the tide went down, in consé- 
quence of settling upon the bottom along the end of the bulk-head, 
where the bottom was uneven and dangerous for boats to lie during the 
ebb-tide, unless fended off. The boat was sent there to the Con- 
sumers' Coal Company, had arrived the afternoon before, and had no 
notice of the dangerous character of the bottom. The défendants had 
occupied the wharf and promises for upwards of two years, under a 
lease dated February 28, 1882, which reserved to the grantors rights of 
wharfage, and to use the bulk-head for the purpose of loading and 
unloading coal and other boats, and to carry coal on the elevated rail 
or tram way situated on the property. The grantor, a few days af ter- 
wards, granted the rights reserved to the Consumers' Coal Company. 
The défendants in their lease covenanted, among other things, "to 
make such altérations and repairs to the dock and bulk-head as they 
required. " 

The wharf was not devoted to the uses of the public. It was used 
only for the business of the défendants and of the Consumers' Coal 
Company. Though strangers tying up at the dock without notice 
could probably not be treated as trespassers, (Heeney v. Heeney, 2 
Denio, 625,) still I can hardly deem the défendants liable as occu- 

'Reported by Edward G. Benedict, Bsq., of the New York bar. 



224 FEDERAL KBPOETEB. 

pants merelj; since neither the public, nor the libelant, came to the 
dock iipon any implied invitation by the défendants. They are liable, 
I think, upon the terms of the lease only, if liable at ail. OnderdonJc 
V. Smith, 27 Fed. Eep. 874. The régulations of the dock department 
were neither pleaded, nor put in évidence. 
My conclusions are as foUows : 

1. There is no such ambiguity in the terms of the lease as per- 
mits the nataral import of its language, as to the obligation to repair, 
to be contradicted by paroi évidence. The plain meaning of the 
clause, as regards repairs, is that the défendants would make "such 
altérations and repairs to the dock and bulk-head" as they, th« dock 
and bulk-head, "required." 

2. The above covenant, in connection with the réservation to the 
grantor of the rights of wharfage and of use for the coal business, 
clearly imports an agreement by the défendants to repair for the use 
and benefit of the grantor, as well as for their own use; and hence 
for the use of the grantor's privies, under the further lease by the 
grantor of the premises and rights reserved, and of those also -v^ho 
should make use of the wharf in the coal business, as expressly re- 
served and provided for in the défendants' lease. There is sufficient 
privity, therefore, with the libelant, who came there upon the invi- 
tation of the Consumers' Coal Company, in the ordinary course of 
this coal business, to entitle the libelant to relief directly against 
the défendants. 

3. The unsafe character of the ridge on the bottom along the bulk- 
head, whether arising from graduai accumulations, or déjections from 
the dock, must, upon the évidence, be deemed sufficiently known to 
the défendants to require the dock, and the adjacent bottom, to be 
put in a safe condition. It was plainly a condition requiring "altéra- 
tion or repair," and hence within the terms of the défendants' cove- 
nant. So long as the défendants neglected to "alter or repair" the 
bottom, so as to make it safe, they were bound to give notice of its 
condition to strangers having a right to come there in the business of 
the Consumers' Coal Company. I find, therefore, though not without 
hésitation, that the libelant is entitled to a decree. A référence 
may be taken to compute the damages, if not agreed upon. 
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Elgin Nat. Watch Co. ». Meter and others.* 
{Circuit Court, M. B. MUsowri. November 8, 1886.) 

ESTOPFEL — JtJDGMBNT— FBAtTDTJLBIIT CONVETAUCES— GENERAL AflSIGNMENT. 

A judgment créditer, who has been def eated in a suit to liave conveyances 
iuade in payment of indebtedness by an insolvent debtor declared fraudaient 
and void, is not estopped from subsequently bringing another suit to hâve 
sucli conveyances declared part of a gênerai assignment.* 

In Equity. Plea in abatement. 
Dyer, Lee é EUis, for complainant. 
Krum é Jonas, for défendants. 

Bkbweb, J., [orally.) In the case of Elgin Nat, Watch Go. v. 
Meyer thèse facts appear: The Eisenstadts, being insolvent, exe- 
cuted conveyances in payment of certain indebtedness. In a few 
days thereafter they made a gênerai assignment. This plaintiff, in 
connection with other creditors, brought suits in attachment. Thèse 
attachments were sustained. This plaintiff then filed its bill to sub- 
ject that property covered by those conveyances to the payment of 
its judgment, claiming that the debts were fraudaient, and the con- 
veyances void. Upon hearing, the issues were found in favor of the 
défendants, and a decree entered dismissing the bills. Thereafter 
this plaintiff filed this bill, alleging that those conveyances, though 
made in payment and satisfaction of conceded indebtedness, should 
be treated as merely a part of the gênerai assignment; and invok- 
ing in its aid that séries of décisions of the fédéral courts of this 
state, by which ail conveyances made at the same or nearly the same 
time by an insolvent, of ail of his property, are adjudged as parts 
and parcels of one gênerai assignment. To this bill a plea of abate- 
ment is filed, setting forth the former suit and adjudication in behalf 
of the défendants. 

I think that the plea in abatement must be overruled. Generally 
speaking, a party who mistakes as to his right and remedy is not 
thereby estopped from thereafter asserting his real rights, and pur- 
suing his true remedy. The only penalty that falls upon him is the 
payment of the costs and expenses of the suit in which he fails, and 
it would oftentimes be very harsh if the plaintiff's mistake — a mis- 
take perhaps founded on ignorance of ail the facts — should work a 
déniai of ail rights and every remedy. 

I am aware that the suprême court of this state has held that, 
where there is a gênerai assignment, the créditer who attacks its va- 

lEdlted by Benj. P. Rex, Esq., of the St. Louis bar. 

» As to ■when a judgment is not an estoppel, see Bigley v. Jones, (Pa.) 7 Atl. Eep. 54; 
Dicken v. Hays, Id. 58; Eiveraide Co. v. Townsend, (111.) 9 N. E. Rep. 65, and note; 
Weiss V. Guerinean, (Ind.) 9 N. B.Kep. 399; Eichardson v. Eichards, (Minn.) 30 N. W. 
■Bep.457. 

v.29F.no.6— 15 
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lidity, if he îails in his attack, forfeits his right to share in the prop- 
erty conveyed; thus placing before him tho élection whether to at- 
tack tho assignaient as wbolly void, or to corne in and share with the 
otber creditors in its benefits: Whether that doctrine is binding upon 
this court or not, it seems to me it should not be carried beyond the 
very letter of its terms. And hère thèse conveyances were not, in 
terms at, least, part of the gênerai assignment. They were executed 
before. They were separate conveyances, and the duties imposed by 
the gênerai assignment, if I remember rightly the statements of coun- 
sel, bave been fully performed by the assignée. Hère is property 
■whioh did not, in terms, pass under that assignment, which thèse 
creditors are claiming should be held subjeot tothe claims of ail cred- 
itors. 

I appreciate the fact that under our System of laws a défendant 
who suéceeds iri obtaining judgment really géts little compensation. 
He recovers his costs, but he has nothing to oompensate him for the 
attorney's fées and other expansés to which he has been put; and it 
is oftentimes a hardship upon him that he should be subjected to 
one and then another suit. But more often it would be a greater 
hardship td eut oflf the plaintiff from ail remedy, because he has made 
a mistake in the one first pursued. 

The plea in abatement, therefore, will be overruled, and leave given 
to the défendant to answer by the December rules. 



The Holladay Case. 

HicKox V. Holladay and others. 

{Circuit Court, D. Orègon. December 14, 1886.) 

1. RBCBrrERS— Obdbr foe Sai-k by Fedebal Cotibt oj" Peopbrtt m Haitos of 
Rbcbiveb of State Coubt. 

Wlien a receiver is in possession of property pending a suit involving the 
right to Its possession merely, as in a suit to redeem from a mortgage, the 
court is of opinion that a mère sale of such property on the process of another 
court is not an interférence with such possession; but, in déférence to the 
dicta of Mr. Justice Nelson iri Wiswall v. Sampaon, 14 How. 53, to the con- 
trary, it déclines to direct such sale.* 

S. SaMB— CONFLICT OF LaWS — AJPPBAL— MANDATE— EXTENSION OP TiME— POW- 

BRS op.Fbdebal Courts. 

A decree of the suprême court' of the state ÇOregon) in HoUaday v. Holladay, 
11 Pac. Rep. 260, allowed the plaintifC to redeem the property therein men- 
tioned from certain conveyances to the défendant, on the payment of a cer- 
tain sum of money within 90 days theref rom. The circuit court to which the 
mandate was sent, on the application and consent of the parties, made an 
order enlarging the time for rédemption to three years, and placing the prop- 
erty in thé nands of two persons as receivers during that time. Held, that 

•See Connor v. Hannover Ins. Co., 28 Fed. Eep. 549, and note. 
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thèse persons were not recèivers, but only ogents of the parties, and that theîi 
appointment Would not prévaut tWs court f rom directing the sale of a certain 
portion of said property on which the plaiutiS herein haa a lien by virtue of 
the decree heretofore giyen iù thig case.^ 

{Bpïlaius by the Court.) 

Motion for Order of Sale to Satîsfy Decree. 
James K. KeRy and Wm. S. Effinger, for Hickoz. 
Thomas N. Strong, Qeorge H. WiUiarm, and Œarka B. Bâlinger, for Hol- 
laday and Weidler. 

Deady, J. On June 14, 1886,* this court adjudged and made a de- 
cree in this cause to the efifect (1) that a certain judgment obtained by 
the défendant EUiott in the suprême court of this state, on August 15, 
1879, for the sum of $24,630.22, principal and costs, against Ben Hol- 
laday, and then amouating, with interest, to the sum of $38,975.62, 
does, by virtue of a certain assignment of February 13, 1874, from El- 
liott to the plaintiff, Hickox, in considération of the sum of $14,979.85 
advanced to the former by Martin White on the security thereof, belong 
to Hickox, in trust for White, subject to a claim of the défendant Ef- 
finger, for services as attomey in said suit, for $7,871.85; (2) that sun- 
dry parcels of real property, in said decree mentioned and specified, had 
before then belonged in equity to Ben HoUaday, who caused the same 
to be conveyed to his brother, the défendant, Joseph Holladay, with in- 
tent to hinder and delay the plaintiff and others, his creditors, in the 
collection of their lawful debts and demands, and that Joseph Holladay 
gave no considération for said conveyances, and received the same with 
tiie intent to hinder and delay the plaintiff, and others, the creditors of 
Ben Holladay aforesaid; (3) that said conveyances are void as against 
the plaintiff, and the amount due him on said judgment is a charge on 
said real property, and Joseph Holladay holds the légal title thereto, sub- 
ject to said charge and in trust for the payraent thereof; and (4) that 
unless Joseph Holladay shaU, within 60 days, pay into court for the 
plaintiff said sum of $38,975.62, with interest therefrom, and $219.32 
costs, the master of this court shall, on the order thereof, to be made on 
the application of the plaintiff, as soon as the receiver of said property 
in the case of HoUaday v. Holladay, now pending in the state court, shall 
be discharged, seU, as on exécution, so much of said property as may be 
necessary to discharge the claim of the plaintiff, and costs of such pro- 
ceeding. 

On October 26, 1886, the plaintiff made application for the order of 
sale provided for in the decree, based on the afiSdavit of the défendant 
EfSnger, to the effect (1) that Joseph Holladay had not paid any part 
of said decree; (2) that the receiver of the property appointed by the 
attate court in HoUaday v. Holladay, namely, David P. Thompson, "had 

iBee CJonnor ▼. Hannover Ins. Co., 28 Fed. Bep. S49, and note. 
«Hickox T. MUott, (Th« Holladay Case,) 27 Fed. Bep. 830. 
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been dîscharged as such receiver, and there is now no legally appoînted 
receiver in the possession" thereof; and (3) the suit of HoUaday v. HoUa- 
day, "in which said receiver was appointed, bas been finally determined' 
by the suprême court of Oregon, upon an appeal taken by said Joseph 
HoUaday from the décision of the circuit court for Multnomah county." 

On November 20th the application was heard by the court on the 
pleadings, proofs, and decrée in this case, and copies, offered by the 
plaiutiff, of a deed of trust from Ben Holladay and others to George 
W. Weidler, dated September 6, 1886; of articles of agreement between 
Ben Holladay and Esther, bis wife, of the one part, and Joseph Holla- 
day and George W. Weidler, of the other part, and their counsel, dated 
July 10, 1886; and of the order of the circuit court, dated November 
17, 1883, appointing the receiver in Holladay v. HoUaday; and the 
affidavit of George W. Weidler, dated November 6, 1886, offered by the 
défendant Joseph Holladay, with copies attached thereto of the final de- 
crée of the suprême court of the state in Holladay v. HoUaday, of June 
29, 1886; and the mandate transmitting the same to the circuit court; 
and the présentation of the same in said court by the attorney of Joseph 
Holladay, on July 12, 1886; of the order of the circuit court of the 
same date removing D. P. Thompson from the receivership aforesaid, 
and appointing Joseph Holladay and George W. Weidler thereto; and 
of the order of said court of September 27, 1886, approving and pro- 
viding for the enforcement of the terms of the agreement aforesaid be- 
tween Ben Holladay and Esther, bis wife, and Joseph Holladay and 
George Weidler. 

It appears that in January, 1873, Ben Holladay, being indebted to 
his brother, Joseph Holladay, in the sum of $100,000, gave him his 
note therefor; and that on November 1, 1876, he gave him another note 
of $168,345, in payment of this and other indebtedness. Thereafter, 
and untU 1878, Ben Holladay, from time to time, caused the real and 
Personal property in Oregon, — supposed to be worth not less than $500,- 
000, — of which he was the équitable owner, including that mentioned 
in the decree herein, to be conveyed to Joseph Holladay by deeds abso- 
lute on their face. Afterwards Joseph Holladay went into possession, 
and remained so until the appointment of the receiver, and took the rents 
and profits thereof to his own use, of which much the larger portion went 
to his brother's support. 

In 1883 Ben Holladay commenced a suit against Joseph Holladay in 
the circuit court for Multnomah county, in which he stated the exist- 
ence of the indebtedness to his brother, and the conveyance of his prop- 
erty to him as aforesaid; and alleged that the con voyances, although ab- 
solute in form, were really intended to operate as mortgages for the se- 
curity of said debt, and asked to bave them so declared, and to be 
allowed to redeem the property therefrom on the payment of what was 
due the mortgagee. In his answer Joseph Holladay afHrmed that the 
conveyances were made to hinder and delay the grantor's crédit ors, and 

"HoUaday v. Holladay, (Or.) 11 Pao. Eep, 260. 
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on the expectation that he would nevertheless hold the property in trust 
for him, so as to prevent said creditors from subjecting it to the payment 
of their debts,' 

On appeal by Joseph HoUaday, the suprême court determined that the 
conveyances were executed with intent that they should operate as mort- 
gages, and not with intent to hinder and delay creditors; and that the 
grantor might redeem on the payment of the debt, and costs of suit, 
•which former the court found then to be $315,492.46. The decree of 
the court also provides (1) "that the rédemption hereinbefore provided 
for be made by the plaintiff or his assigns within 90 days from the entry 
of this decree;" (2) that during said 90 days, "unless otherwise ordered 
by the court below," the receiver or his "successors" shall keep the pos- 
session of the property; (3) if the plaintiff fails to redeem within the 
time limited, the receiver shall pay over to the défendant ail money in 
his hands, and "turn over and deliver to the sheriffs of the respective 
counties where said property may be situated ail of the property in their 
respective counties, "who shall, under the direction of the défendant, sell 
ail or so much thereof "as upon exécution," as may be necessary to satisfy 
said debt and costs, which sale shall bar the parties of ail right in and 
to the premises, except the right of rédemption provided by statute; and 
(4) that the cause be remanded to the court below, "and that a decree be 
there entered and docketed in accordanee therewith." It does not ap- 
pear that this decree bas been either entered or docketed in the coun be- 
low, but only that it was presented and read therein. 

The giving and enforcing of a décision of the appellate court is regu- 
lated by section 536 of the Code of Civil Procédure. Subdivision 2 of 
the section comprehends this case, — one where "a new trial is not or- 
dered;" and it provides that, on the receipt of the mandate by the clerk, 
"a judgment or decree shall be entered in the journal, and docketed, in 
pursuance of the direction of the appellate court, in like manner, and 
with like effect, as if the same was given in the court below." The dé- 
cision of the appellate court in HoUaday v. HoUaday cannot, it seems, 
hâve the force and effect of a decree or judicial détermination of the con- 
troversy between the parties until it is entered in the journal of the cir- 
cuit court as provided by statute, and directed by mandate of the appel- 
late court. 

So far, then, as appears, the proceedings and orders in the circuit court 
for the removal and appointment of receivers, and the sanction and en- 
forcement of the private agreement of the parties concerning the disposi- 
tion of the subject-matter of the suit, were coram non judice, and void. 
But the exhibits before me do not profess to contain a full copy of the 
record, and, while it does not appear afiirmatively that the décision was 
entered in the journal of the circuit court, it may hâve been, and there- 
fore it will be taken for granted that it was. 

According to section 1029 of the Code of Civil Procédure, a receiver 
may be appointed in a civil suit (1) "provisionally, before decree, on the 
application of either party, when his right to the property, which is the 
subject of the suit, and which is in the possession of the adverse party, 
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is probable, and the property, or its rents or profits, are in danger of be- 
îng lost, or materially injured or impaired; (2) after decçee, to carry the 
same into effect; (3) to dispose of the property according to the decree, 
or to préserve it during the pendency of an appeal, or when an exécu- 
tion has been returned unsatisfied, and the debtor refuses to apply his 
property in satisfaction of the decree;" and also in cases of insolvent 
debtors, dissolved or insolvent corporations. 

It may be admitted that the appointment of a receiver in Holladay v. 
HoUaday was well calculated to coerce the défendant into a compliance 
with the demands of the plaintiff. But there does not appear to be any 
authority in this statute for so doing^ at least so far as the real property 
is concerned; for, even on the theory and claim of the plaintiff in that 
suit, the défendant was the mortgagee of the property, with an unpaid 
debt equal in amount to the probable value of the property at a forced 
sale, who had gone into possession with the consent of the plaintiff, and 
was therefore entitled to remain in possession until his debt was paid, 
and in the mean time to receive and apply thereon the rents and profits 
of the property. Rohertsv. Suiherlin, 4 Or. 219; WithereU v. Wiberg, 4 
Sawy. 232. 

The property, being real, could not be lost pending the litigation or 
otherwihile. Nor was it likely to be injured; but, if it was, the défend- 
ants interest therein — the amount of his debt — was ample security there- 
for. And, as for the rents and profits, they could not be lost to the 
plaintiff; for, in effect, they belonged to the défendant, and were, in fact, 
as fast as received, a payment on his debt. If there was any danger of 
the defendant's disposing of the property, or incumbering it, pending' the 
litigation, as the apparent owner thereof, he might hâve been enjoined 
firom so doing. 

The only contre versy involved in the case of HoUaday v. Holladay was 
this : Were the conveyances from the plaintiff to the défendant, although 
absolute in form, mortgages in fact? and, if the latter, what sum was then 
due the défendant thereon? The court decided that the conveyances 
were mortgages, and that the plaintiff might redeem on the payment of 
$315,492.46 in 90 days; and this was a détermination of the whole con- 
troversy before the court. If the plaintiff did not redeem within the 
time limited, his right of rédemption was gone, and the défendant, as be- 
tween the parties to the conveyances, became the absolute owner of the 
property. The further provision in the decree that, in case of a failure 
to redeem, the receiver, instead of surrendering the property to Joseph 
Holladay, as he ought, should turn it over to the sheriffs of the respect- 
ive counties in which it was siluated, to be sold as upon exécution, on 
the order of Joseph Holladay, appears to be an extrajudicial arrange- 
ment, devised by counsel for the purpose of keeping up what may be 
called an unbroken possession of this property in the hands of the ofB- 
cers of the state courts, in the hope of thus preventing the plaintiff, who 
has the first lien on it, from enforcing the same by the sale thereof on 
the process of this court, and thus coUecting his demand against Ben 
Holladay. 
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The decree in Holladay v. Holladay is one allowing a mortgagor to re- 
deem, and not a decree foreclosing thèse several mortgages, and directing 
the sale of the property included therein, to satisfy the debt secured 
îhereby. The latter could only hâve been done by separate suits in, 
and the decrees of, the circuit courts of the various counties in which the 
property is situated. Code Civil Proc. § 383. But by this extrajudi- 
cial arrangement the receiver is to turn over this property to thèse vari- 
ous sheriffs, who are, without judgment or process of or from the courts 
of which they are ofScers, or otherwise, to hold the same for Joseph 
Holladay, and dispose of it, as upon exécution, at his will and pleasure, 
which may be at once, and may be never. 

The agreement between the HoUadays and their counsel, of July 10, 
1886, divides this property into two lots, described in two mémoran- 
dums, the first of which contains eleven valued parcels, situate in six 
différent counties, amounting in the aggregate to $327,500, and includes 
the property mentioned in the decree herein. It provides as foUows: 

(1) The debt of Joseph Holladay is increased $31,194, making it 
$346,686.46, drawing interest at 6 per centum; and Ben Holladay has 
the right to redeem the property mentioned in Mémorandum 1 , or any 
parcel thereof, within three years from the date of the agreement, on the 
payment of the affixed value. 

(2) The property mentioned in Mémorandum 2 is released from the 
lien of the Holladay mortgage and decree, and vested in George W. 
Weidler, as trustée, to sell and dispose of the same, and pay the debts 
due from Ben Holladay to August Belmont, the Mutual Life Insurance 
Company, S. L. M. Barlow, and others, the attorneys and counsel in 
this litigation; which provision is carried out by the deed of trust from 
Ben Holladay and Esther, his wife, to said Weidler, of September — , 
1886, conveying said property to him in trust to pay said debts there- 
with, without naming the amounts, according to the terras of an agree- 
ment between said parties and Holladay, of August 31, 1886, which are 
not disclosed, and which was apparentiy made in fulfiUment of the un- 
dertaking in this agreement that Ben Holladay would in 90 days pro- 
cure said creditors to relinquish ail claims to priority of security or pay- 
ment over Joseph Holladay. 

(3) But if sundry other named creditors of Ben Holladay's, iuclud- 
ing this plaintiff, or any of them, shall succeed in having said mort- 
gages adjudged fraudulent as against them, or any of them, Joseph Hol- 
laday shall be so far indemnified out of the proceeds of the property in 
Mémorandum 2, and no creditor shall be paid anything until he assents 
to this agreement. 

(4) The court may remove the présent receiver, (D. P. Thompson,) 
and appoint Joseph Holladay and George W. Weidler receivers of the 
property in Mémorandum 1, "totake charge of, manage, sell, and dispose 
of the same during said three years," or until the rédemption provided 
for; and "the court may direct the receivers to apply the income and 
proceeds of such property, when sold," as foUows: Mrst. To the pay- 
ment of taxes, assessmente, repairs, and Insurance thereon; taxes on the 
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debts thereîn secured; and the costsof that litigation. Second. The pay- 
ment of interest to Joseph Holladay, and the other creditors whom Ben 
HoUaday may compromise with. Third. To the payment of $300 a 
month to Esther, the wife of Ben Holladay, and her hoirs, "for her sub- 
sistence pending the settlement of said indebtedness, which sum is in con- 
sidération of the exécution by her * * * of this agreement, and of 
such mortgages, transfers, and assignments requisite to the carrying ont 
of the terms hereof, and to bar ail her claims upon said property of 
dower or otherwise. Fourth. To the payment of $346,686.46, with in- 
terest, to Joseph Holladay. Fifth. To the payment of the claims of the 
above-mentioned creditors of Ben Holladay. 

(5) George W. Weidler, as trustée, shall manage and dispose of the 
property mentioned in Mémorandum 2, and apply the proceeds as pro- 
vided in the first, second, and third subdivisions aforesaid; and the res- 
idue of the proceeds of the property in Mémorandum 1 shall be applied 
to the creditors first mentioned herein. 

(6) On the payment of Joseph Holladay, the property in Mémoran- 
dum 1 not redeemed or disposed of shaU be conveyed to George W. 
Weidler, in trust for the payment of Ben HoUaday's creditors: provided, 
the debts due August Belmont, the Mutual Life Insurance Company, S. 
L. M. Barlow, and the attorneys and counsel aforesaid, shall be a lien 
thereon, second only to that of Joseph Holladay. 

(7) When any property is sold by said receivers or trustée, the court 
may direct that the same be conveyed in payment of the purchase priée, 
and such conveyance shall bave the efFect to pass the said property to 
the purchaser in fee-simple, clear of ail încumbrances. 

On July 12, 1886, the court, in pursuance of the stipulation of the 
parties, removed D. P. Thompson from the receivership, and appointed 
Joseph Holladay and George W. Weidler receivers, with directions to 
Thompson to turn over the peroprty to them, who are to "take, manage, 
and retain" the same " until discharged by the court." 

On September 27, 1886, the court, on the application of the parties 
w\nd the filing of the agreement aforesaid, declared that the terms and 
conditions of said agreement should be enforced by the court, and or- 
dered (1) that the time of rédemption be enlarged to three years from 
July 10, 1886; (2) that the receivers convey to George W. Weidler, 
trustée, ail the property in their hands mentioned in Mémorandum 2, 
and discharge the same from the custody of the court, and the lien of 
the decree therein; (3) that the receivers "safely keep, hold, and man- 
age" the rest of the property, as heretofore, until the further order of 
the court, and "apply the proceeds thereof in making the payments" 
provided for in said agreement, until the further order of this court. 

I hâve thus, with some labor and pains, given a substantial outline 
of the facts and proceedings involved in this application, and without 
which the question involved could not well be understood. 

Counsel for Joseph Holladay and Weidler, representing ail the parties 
to the agreement of July, contend that the property is in the possession 
of the receivers of the state court, and that this court cannot and will 
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not do anything to interfère with such possession, and that a mère sale 
by a master, on the decree of this court, would be such an interférence. 

On the other hand, counsel for the plaintifif insist that Holladay and 
Weidler are not receivers at ail, but the mère agents of the Holladays 
and their attorneys, in a scheme devised by themselves for the purpose 
of appropriating this property to their own use, and that of three favored 
creditors, to the exclusion of the plaintiff and others having prior rights 
therein; and that, even if they are receivers, being in possession simply 
without title, a sale on the decree of this court would not interfère' there- 
•with. 

On the latter question the case relied on by counsel for Holladay and 
Weidler is WiswaU v. Sampson, 14 How. 52. The language of the opinion 
by Mr. Justice Nelson is very strong and unqualified, — much more so 
than the case required, — to the effect that a sale of property made on 
the process of one court, while the same is in the possession of a receiver 
appointed by another, is illégal and void. 

A contrary view is maintained with great force and leaming in Chau- 
tauqua Co. Bank v. Ridey, 19 N. Y. 869. In each of thèse cases the re- 
ceiver was appointed in a suit by a judgment creditor to set aside a fraudu- 
lent conveyance, and subject the property to the payment of the grantor's 
debts, and the ultimate purpose of the proceeding was to seU the prop- 
erty, and create a fund for distribution among creditors. In eachxCase 
the sale in question was made at the instance of a judgment creditor, 
whose judgment antedated the appoiptment of the receiver, but was sub- 
séquent to the exécution of the fraudulent conveyance. In the first case 
the conveyance based on the sale was held invalid, while in the second 
one it was held valid. But even then the court admits that the party 
making the sale while the property is in the possession of the receiver is 
guilty of a contempt. Indeed, it says (page 377) the question is merely 
one of contempt, and does not aÉfect the légal right. 

But as the title of the judgment debtor in each case had passed to the 
grantee in the fraudulent conveyance before the judgment was obtained 
on which the sale was made, the judgment creditor had no lien on the 
property. Therefore nothing passed by the sale, and on this ground, at 
least in this state, the sale would be held inoperative. In re Estes, 6 
Sawy. 459; S. G. 3 Fed. Hep. 134. The debtor's conveyance having 
been set aside as fraudulent in the suit in equity, the property was in 
the hands of the receiver for the purposes thereof. 

It may be admitted that when a court takes possession of property by 
means of a receiver, at the suit of creditors, for the purpose of disposing 
of the same, and distributing the proceeds thereof according to the re- 
spective rights of said creditors, a sale or an attempt to sell such prop- 
erty on the process of another court is, in effect, an interférence with 
such possession. And this is so because the possession of the receiver 
in such case is not a mère provisional custody, pending the litigation in 
which he is appointed, for the benefit of the party who shall be found 
entitled thereto, but it is a possession taken and held with a view to a 
final disposition of the property, by converting it into money, and dis- 
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tributing the same among the parties entitled thereto. But, in my judg- 
ment, where real propertj' is in the possession of a receiver merely pro- 
visionally, for the purpose of preserving the same and the income thereof 
intact for the person to whom the judgment of the court may détermine 
it belongs, the sale of the property pending such possession of the receiver 
on the process of another court, against one of the parties to the litiga- 
tion, or the acquisition of a lien thereon by a judgment in another court 
against such party, is not an interférence with the possession of the re- 
ceiver. EUicoU V. United States Ins. Oo., 7 Gill, 307. 

And such is this case. The relief sought in Holladay v. ffolladay in 
no way involved the sale or distribution of the property, but only the 
right of the plaintiff to redeem the same from what he alleged were mort- 
gages given thereon to the défendant, and thus be restored to his original 
right and possession. By the order of November 17, 1883, appointing 
the receiver, he was simply directed to take the property included in the 
alleged mortgages into his possession, manage the same, — care for it, — 
until discharged by the court. And the order of July 12, 1886, does no 
more. By it, Holladay and Weidler are only directed to take and man- 
age the property until discharged by the court. 

The receiver hàs no title to the property, (High, Rec. § 5,) and that is 
ail that îs affectèd or changed by a sale. If it becomes necessary to re- 
sort to légal prqcëedings to dbtain possession under such sale, the party 
must wait until the receiver is discharged, or obtaitl permission from the 
court appointing him; and this présent right to sell may be a valuable 
one. By the exercise of it in this case, a creditor of Ben Holladay, — 
the confessed owner of the property, — having an established claim 
against him, and the first lien on the property, is enabled to realize on 
his security at once, without awaiting the resuit of the contentions or 
contrivances for delay of the parties to a suit in whîch he has no inter- 
est, and whose interests in the property are altogether subordinate to his. 
But considering the unqualified language or dicta of Mr. Justice Nelson 
in WïswaU v. Sampson, supra, I do not feel at liberty, sitting in this sub- 
ordinate tribunal, to foUow my own judgment, and direct a sale of prop- 
erty in the hahds of a receiver for any purpose; and particularly a court 
of another jurisdiction. 

And this brings me to the considération of the question, is this prop- 
erty now in the hands of a receiver at ail? Or is there now any receiver 
in Holladay v. HoUadayf After a careful examinatîon of the subject, I 
am constmined to answer this question in the négative. The functions 
of a receiver usually terminate with the termination of the litigation in 
•which he was àppointed, (High, Rec. § 833;) and although he may not 
be beyond the power of the court until he accounts for his trust, and is 
formally discharged, yet his gênerai functions and powers, including the 
custody and management of the property, terminate with the final de- 
cree, unlegs and only so far as it may provide some act or duty to be 
perfonned by him, concerning the disposition of the property, other 
than the mère surrender of it to the party thereby entitled to receive it. 

When it was determined in this case by the decree of the suprême 
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court Ihat Joseph Holladay was only the mortgagee of the property, and 
that Ben HoUaday was entitled to redeem the same on the paynient of 
what was due the former on a certain time, the litigation was practically 
ai an end. It being also admitted that the mortgagee was rightfuUy in 
possession at the appointment of the receiver, the latter should hâve been 
directed or allowed to return the property to him to keep until the ré- 
demption was made. But for some reason, of which I do not stop to 
question the sufficiency or prop'riety, the receiver was directed to retain 
the possession during the 90 days allowed for rédemption, and, if the ré- 
demption was not then made, to turn the same over to the sherifif for the 
purpose of being sold by them to satisfy Joseph HoUaday's mortgage, 
when it would please him so to direct. No attempt was ever made to 
carry out this part of the decree, and the question of whether it was be- 
yond the power of the court to make, need not be any further considered 
than already suggested. The court having decided that the property 
should remain in the hands of the receiver pending the rédemption, it 
may also be admitted that the court below might change the receiver 
during that period, or fiU a vacancy therein. It had no power to mod- 
ify the decree of the suprême court, but under subdivision 2 of section 
536 of the Codeof Civil Procédure it had the same power to enforce it as 
if made by itself; and, so far as a receiver was a part of the means ap- 
pointed in the decree for its enforcement, it might fill a vacancy, or make 
a change therein, when necessary . But at the end of the 90 days, whether 
the rédemption was made or not, the receiver's functions were at an end, 
and the power of the court over the subject was confined to the enforce- 
ment of the decree by compelling Joseph Holladay to reconvey the prop- 
erty in case his debt was duly tendered him. The power to change the 
provision for the custody of the voperty pending the rédemption is the 
only direct power over the decree given by the appellate court to the 
court below; and under that it does not appear that the court could do 
more than change the receiver, or restore the property to the possession 
of Joseph Holladay, from whence it was taken, and where it properly 
belonged. It is not admitted that the suprême court could, if it would, 
give the circuit court any direction contrary to the détermination it made 
of the only question before it, — the right of Ben Holladay to redeem this 
property. 

I make no account of the further direction concerning the custody of the 
property until the levies are made by the sheriffs of the various counties 
in which the property is situated, under Joseph Holladay 's direction. 
The provision is ambiguous, and if it is intended, as suggested on the ar- 
gument, to give the circuit court power to control the custody of this prop- 
erty, so as to prevent the plaintiff from enforcing his lien thereon by a 
sale thereof sufficient to satisfy his debt, not only during the term ap- 
pointed for rédemption, but as long thereafter as Joseph Holladay shall 
please tq extend it, by delaying the levy, then I think the court has un- 
dertaken to provide a perpetuity in favor of a fraudulent debtor and his 
grantee that no one is bound to regard. Therefore I prefer to think that 
the référence to the levy, as a point of time to which the custody of the 



236 FEDERAL EBPOETEB. 

court might extend, wag only întendéd aa cumulative, or to emphasize 
the termination of the 90 days with which it was coterminous, and that 
the whole provision, taken together, means that the custody of the court 
shall terminate at the end of the 90 days, — the time when the levymay 
be made. Now, on the strength of this decree, the parties and their 
counsel drop their contention, and arrange a schéma for their mutual 
protection against the claim of the plaintiff. To this end a kind of family 
settlement of their claims is composed, by which this property is virtually 
put in their own hands, as receivers, for three years, with leave to Ben 
Holladay to redeem in that time ail or any of the eleven parcels into 
which it has been arranged; the money paid tlierefor to go to Joseph 
Holladay in payment of his debt, and, if any of it is left after such pay- 
ment, it is to beapplied on the claims of counsel, and the three preferred 
creditors, whom one of them represents. The remainder of the property, 
if any, is to be conveyed to Ben Holladay, or his trustée, as he may 
think best. In themean time the rents and profits of the property, after 
paying taxes, insurance, and repairs, are to be applied to the payment 
(1) of taxes on the debts thereby secured; (2) of interest on Joseph Holla- 
day 's debt; (3) of $300 a month to the wife of the debtor, in considér- 
ation, it is said, of the release of her dower, though it does not appear 
that she woùld be entitled to dower in any of it, but the contrary, (^Far- 
numv. Loomis, 2 Or. ^9;) (4) of Joseph HoUaday's debt; and (5) of the 
debts of counsel and the favored creditors. Then the scheme is presented 
to the circuit court, and, by consent of the parties, made, in form, a part 
pf the decree of the court. If the court had the power to do this, it might 
hâve extended the time for rédemption indefinitely, on the consent of the 
parties, and in the mean time, by means of thèse so-called "receivers," 
hâve permanently protected the property from the claims and liens of aJl 
the other Creditors. 

In my judgment the functions and authority of the receivers over this 
real property terminated at the end of the 90 days, and the jurisdiction of 
the court was gone, except to call thereceiver to an account for his trust, 
and, it may be, to compel the mortgagee to reconvey, if the tender of 
his debt had been duly made. The consent of the parties, so far, at 
least, asthird persons are concerned, does not give a court jurisdiction 
to appoint a receiver, ( WMpky v. Erie Ry. Co. , 6 Blatchf. 274 ;) and in 
Louisiana it has been decided that a receiver of partnership funds, ap- 
pointed by consent of both partners pending a suit for the dissolution of 
the firm, is not an officer of the court, but merely an agent of the par- 
ties. Kellar V.Williams, 8 Rob. 321; so cited in note to section 1, in 
High ou Receivers. 

The presumption is that the order for the enforcement of this scheme 
having been made on the joint application and consent of the parties, 
the court did not consider or consciously consent to its opération, so far 
as the rights of third persons are concerned ; and I doubt not that, on 
the matter being brought to its attention, it will so déclare. The respect 
which I am bound to entertain for this tribunal will not allow me to be- 
lieve that it would give its deliberate sanction to a scheme which, so far 
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as this plaintiÊf is concerned, is nothing more or less than a fraudulent 
device to hinder and delay creditors. 

My conclusion therefore is that HoUaday and Weidler are not receiv- 
ers of this property, and that there is nothing to prevent this court from 
directing a sale of so much of the same as wSl satisfy the decree herein. 

The orders of the court will be that the master sell the property as on 
exécution, and that, on the coming in of his report, the court will con- 
sider and détermine whether, if possession is withheld, to direct the 
issue of a writ of possession in favor of the purchaser, or leave him to 
his action of ejectment. 



BtJFPALo Ins. Co. v. Providbngb & Stonington Stbam-Ship Co. 
{Circuit Court, 8. JD. 2feu) York. December 16, 1886.) 

"WlTNESS— MlLEAGB— HOW TaXBD AS COSTS. 

The traveling fées of a witness residing out of the district can only be taxed 
to the extent of 100 miles. 

Appeal by the plaintiff from taxation of the clerk disallowing trav- 
eling fées for more than 100 miles of a witness residing in Buffalo, 
who attended the trial of this cause in the Southern district of New 
ïork. 

Carpenter é Mosher, for plaintiff. 

Miller, Peckham é Dixon, for défendant. 

CoxE, J. The taxation by the clerk is correct. The law is well 
settled in this circuit that the traveling fées of a witness residing out 
of the district can only be taxed to the extent of 100 miles. Anon., 
5 Blatchf. 134; The Léo, 5 Ben. 486; Beckwith v. Easton, 4 Ben. 
357. It is true that this rule may work injustice in some instances, 
but still greater injustice might ensue from the establishment of a 
rule permitting the successful party to tax the fées of witnesse& 
brought from the remote corners of the Union to testify upon a col- 
latéral or inconsequential issue, when their testimony oould as well 
bave been taken by commission. Taxation affirmed. 
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WiLLis and Wife v. Millbe, Treasurer, etc., and others.* 
(Oircvit Court, tl. D. Virginia. October, 1886.) 

1. CoNSTiTUTiONAL Latv— Obligation op Cobttkacts— Vibsinia Coupons— Vir- 
ginia Act OF Mabch 80, 1871, AND OF Mabch 15, 1884— ScHOOii Tax. 

The act of the Virginia législature of March 30, 1871, commonly called the 
"Fùnding Act, " providing that the coupons on bonds issued under that act 
should be receivable for ail public taxes and dues, is not invalidated or ren- 
dered unconstitutional by the fact that the législature subsequently, by the act 
of March 15, 1884, altered the method of collecting the school tax aud the 
mode of its distribution, and segregated that tax from the gross tax collected.* 

8. Samb— ViBGiNiA Act of March 15, 1884. 

So far as the act of the Virginia législature of March 15, 1884, forbids the re- 
ceipt of taxreceivable coupons for any state tax, it is an act impairing the ob- 
ligation of contracts, and is void under the constitution of the United States. 

8. Taxatio|i — Virginia Tax-Rbcbivablb Coupons— Right op Tax-Pater to 
StaIj» ON Tendbb of Coupons— ViBotNiA Actsof Januart 14, 1883, and 
March 15, 1884. 

A tax-payer in Virginia is under no obligation to pay state taxes in money, 
and to surrender bis tax-receivable coursons for iaentiflcatîon and vérifica- 
tion, as provided by the act of January 14, 1883. He has a right to stand 
upon the tender of the coupons. 

4. TBÉisPÂas ^ Tax Collbctob a Trbspassbb — Tax-Rbcbitablb Coupons — 
Mbasubb op Damagbs. 

Upon the tender of tax-receivable coupons by a tax-payer of Virginia for the 
payment of taxes due- the state, whether ^he coupons are received or not, the 
taxeus aris paid, and any levy by a county' treasurer upon the property of the 
tàx-payer àfter such tender is a trespassj and in an action for damages for 
. Buch levy, where, at the time it was made, the oflBcer knew that it was illégal, 
punitive damages may be recovered. 

8. Samb — Joint Trbspassbrs- State Ofpicbbs Advtsing Illégal Tax Lbvy 
— ViBGiNiA Act Fbbbuary 34, 1886.-' 

The members of the Virginia '" jndemnity board, " created by the act of Feb- 
ruary 34, 1886, are jointly liable with a county treasurer for a trespass com- 
mitted by hini in making a levy for non-payment of a state tax after tender 
by the'tax'payer.èf tax-reeeivable coupons* where they advised such levy, 
and promised légal assistance and indemnity in the case of the treasurer being 
mulcted in damages. 

6. Damages— ItLEGAL Levt of Tax— Malice. ' 

Malice in law is not necessarily Personal hâte or ill will of the trespasser 
towards the person injured, but it is that state of mipd which is reckless of 
law and of the légal rights of the citizen; and the objéct of exemplary dam- 
ages or "smart money" is Sot only to indemnify the sufferer for any loss 
sustiained, but to prevent similar actions on the part of the trespasser in the 
future. 

At Law. Trespass. 

Prior to the late civil war the state of Virginia borrowed large 
sums of money upon her bonds bearing 6 per cent, interest to con- 
struct Works of internai improvement, such as railways, and so forth. 
Her bonds being in the main held outside of her own borders, — in 
the north and in England, — she paid no interest on them during the 
war and during the period of reconstruction. During the war, one- 

iSee Strickler v. Yager, post, 244. 

•As to législation impairing the obligation of contracts, see Saginaw Gas-light Co. v. 
City of Saginaw, 28 Fed. Kep. 529, and note; City of Loulsville v. Weible, (Ky.; 1 S. W. 
Hep. 605, and note. 



WILLIS V. MILLER. 239 

third of her territory and population were detached, and erected into 
tlie staté of West Virginia. Virginia v. West Virginia, 11 Wall. 39. 
In 1871 public attention had corne to be attracted to the condition of 
Virginia's debt, and a gênerai demand arose that some provision 
should be made to meet it. The people of the state of Virginia took 
this view of the matter : They said that as West Virginia had taken 
part in borrowing this money, and received her share of the benefit 
of it, it was but fair that she should bear her share of the burden of 
it, and, as that part of the state which had been detached was about 
one-third in respect to territory and population, it was assumed that 
her share of the debt, therefore, was one-third. 

Accordingly, the state of Virginia, on March 30, 1871, passed an aet 
which offered to ail holders of her old bonds that, if they would sur- 
render themto her, she would give them her new bonds for two-thirds 
of the principal, and two-thirds of the interest overdue on thé old 
bonds, and on this new, bond she would pay them 6 per cent, interest, 
and also givé thèm a certiûcate, with respect to the remaining third, 
that as to it shé would turn over to them whatever she mightthere- 
afteir obtain from West Virginia on account of it. Bhe prbposed, 
furthèr, that the new bonds should run 34 years, with interest pay- 
able seini-annually, and that the interest promises should be repre- 
sented by coupons, which. should be receivable in payinent bf ail 
taxes, debts^ and demanda due the state. 

This proposition proved acceptable to the creditors, and they at once 
begàh to îùnâ( fréiély. When hew bonds to the aniiouht of $22,000,000 
had been issued, bearing thèse tax-recèivable coupons, the législature 
reassembled, and repealed the funding act, Mârch 7, 1872, so far as to 
forbift thè furthèr issue of bonds bearing tax-receivable coupons ; al- 
lowing, however, the funding to continue in ail other respects the same. 
It also passed àh act forbiddihg the collectors of taxes to receive the 
coupons that had been issued, in payméut of taxes. The creditors of 
thé state, deemipg this to be an act that impaired the obligation of 
the coupon contract, at once attacked it in the courts; and the 'su- 
prême .court ûf appeals of the state heldit to be uncbnstitutional and 
void in thé case of Antoni y. Wright; 22 Grat. 833. For a number 
of years af ter this décision the coupons were regularly received in pay- 
ment bf taxes, but in the inean time a political party was being formed 
which aimed at destroying the coupons by législation based ùpon the 
décision of the suprême court of the United States in the case of ITennes- 
see V. Sneed, 96 U. S. 69, by pretending to change the remedy for the 
enforcèment of the contract. This political party came into control of 
the whole. state first in the winter of 1881-82. It at once proeeeded 
to enaçt its party policy in the form of statutes. It passed, January 
14, 1882, an act whieh in substance provided that no coupons should 
be received in paym«nt of taxes except underthe conditions prescribed 
in that act. Beciting that there were many counterfeit, forged, and 
Bpurious coupons in existence, (as a matter of fact none had évèif beèn 
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known to exist, and none hâve ever been found,) it provided that, 
when a tax-payer desired to pay his taxes in coupons, he should pay 
the amount of his tax-bill in money, and surrender his coupons to the 
collector at the same time, who should deliver them to the county or 
corporation court, where a jury should pasa upon the question whether 
they were genuine or spurious. If the jury found them genuine his 
money was to be refunded to him. 

The creditors at once attacked this act as one impairing the obli- 
gation of their contract. It went to the suprême court of the United 
States, where its validity was maintained, Antoni v. Greenhow, 107 
U. S. T69; S. G. 2 Sup. Ct. Eep. 91. While maintaining the valid- 
ity of the act as applied to the case where a tax-payer sought to force 
the state actually to receive his coupons, the court very distinctly in- 
timated that there might be a wide différence between that case and 
the case in which a tax-payer tendered his coupons, and stood upon 
that tender, and refused to pay in any otber médium. Cases built 
upon this idea were immediately brought before the suprême court. 
A tax-payer offered coupons, which were refused. The collector, car- 
rying out the provisions of the state la w, levied on the tax-payer's prop- 
erty, and sold it. The tax-payer sued him for a trespass. He jus- 
tified his conduct by authority of the state law, which the tax-payer 
said was unconstitutional and void. The question coming before the 
suprême court of the United States, it held that a tender of the cou- 
pon pays the tax so far as to deprive the collector of ail power to col- 
lect thereafter in another médium, and that any and ail acts of the 
Virginia législature were powerless to protect him from the consé- 
quences of his trespass in making that levy. Poindexter v. Green- 
how, 114 U. S. 270; S. C. 6 Sup. Ct. Eep. 903; Barry v. Edmunds, 
116 U. S. 550; S. C. 6 Sup. Ct. Eep. 501 ; Taylor v. Chaffin, 116 U. 
S. 567-572; S. C. 6 Sup. Ct. Eep. 518; Eoyall ^. Virginia, 116 U. 
S. 572; S. C. 6 Sup. Ct. Eep. 510. 

After the last décisions of the United States suprême court on this 
subject, it was very évident that the state would be forced to redeem 
her coupons, unless some new légal barrier could be interposed. The 
législature of Virginia, beingin session at the time, determined upon 
the policy of résistance to the law as defined by the suprême court. 
Accordingly, on the twenty-fourth February, 1886, it enacted the 
foUowing statute : 

"Be it enacted by the gênerai assemoiy et virginîa, that upon the applica- 
tion of any offlcer chargea with the duty of collecting or settling taxes due the 
commonwealth, a board, consisting of the attorney gênerai, secretary of the 
commonwealth, auditor of public accounts, second auditor, and treasurer, 
shaE be authorized to ascertain and allow to such offlcer such sum or suma 
of money as they may deem just and proper to cover any liability and ex- 
penses incurred by, and any loss or damage accrued to, such offlcer, as the 
resuit of his collecting, or attempting to coUect, enforce, or settle taxes due 
the commonwealth; and, for the amount so ascertained and allowed, the au- 
ditor shall draw his warrant in favor of such offlcer upon the treasurer, and 
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the same shall be paid out of any money in the treasury not otherwise appro- 
priated. * * * The said board may prescribe rules and régulations in 
rrference to such applications and allowances, if they shall deem proper so ta 
do; but no such allowance shall be made unless the said board shall be satis- 
fied that such offlcer used due diligence in protecting and defending the in- 
terests of the commonwealth in the matter touching which such allowance 
is asked for." 

On the twenty-third Mareh, 1886, the auditor of the state, to whom 
ail the coUectors of taxes look for instructions, issued a circular to 
each coUector, wherein he instructed them to levy on and seize the 
property of any tax-payer who should offer to pay his taxes in cou- 
pons, and sell it by public auction, and the other members of the 
indemnity board, created by the above-recited act, indorsed this cir- 
cular, and promised that every collector making thèse unlawful 
levies would be indemnified out of the treasury of the state. Fifty- 
one tax-payers, in various parts of the state, tendered coupons for 
tbeir taxes due in the spring of 1886, and, refusing to pay with any- 
thing else, the coUectors leviedon their property, seized it, and sold 
it. Fifty-one suits were thereupon brought against thèse coUectors, 
and this board of indemnity, in the circuit court of the United States 
for the Eastern district of Virginia, for damages for thèse trespasses. 
Two of them came on for trial before the Honorable H. L. Bond, 
the United States circuit judge, and the Honorable E. W. Hughes, 
United States district judge for the Eastern district of Virginia, and 
a jury at Eichmond, in October. 1886. 

The facts in the first case were as foUows: Mr. and Mrs. A. M. 
Willis, of Bappahannock county, Virginia, tendered to W. G. Miller, 
the treasurer of that county, $128 of the state's coupons in pay- 
ment of the taxes due upon Mrs. Willis' farm. The treasurer re- 
fused to receive them, and levied on 3 horses and a coït, 10 head 
of cattle, 85 sheep, a wagon, and a buggy, ail of which he adver- 
tised to sell at the door of the court-house. The levy was very ex- 
cessive. The horse and coït alone would bave brought more than 
enough to satisfy the tax. On the day of the sale he sold five head 
of the cattle, and returned ail the other property to the plaintiffs. The 
plaintifs therefore sued him for $10,000 damages. 

After the plaintiffs had proved the foregoing state of facts, the de- 
fendants, who offered no testimony, moved the court to exclude that 
part of the plaintiffs' évidence whjch went to prove that the plaintiffs 
had endeavored to pay with coupons the portion of their taxes dedicated 
by the state constitution to the public free schools. The ground for the 
motion was as foUows : It was argued that the act of assembly au- 
thorizing the issue of tax-receivable coupons was répugnant to the 
constitution of the state, and was therefore void, for the reason that 
the constitution dedicates one-fourth of the revenue to the establish- 
ment and maintenance of the public free schools ; that the act makes 
ail taxes payable in coupons, and therefore makes that portion dedi- 
cated to the free schools payable in coupons; that it might resuit 
v.29F.no.6— 16 
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from this that the entire revenue might corne in in the form of cou- 
pons, and thus the public freeschools beclosed; and they reeited, in 
support of this view, a décision of the suprême court of appeals of 
Virginia, rendered in the oaseof Greenhow v. Vashon, in the month 
of January, 1886, (Law J. Va., May, 1886, p. 299,) wherein that 
court held the act to be unconstitutional, for the reasons advanced. 

The counsel for the plaintiffs replied that the identical question had 
been passed upon by the suprême court of appeals of Virginia in 1872, 
in the case before referred to, otAntoni v. Wright, and that court had 
tben held that the act, in making the school money payable in coupons, 
was net répugnant to the constitution ; that it had af terwards reaf- 
firmed the same proposition in the case of Clarke v. Tyler, 30 Grat. 
13é, and Williamson v. Massey, 33 Grat. 237; and that the same ques- 
tion bas been similarly passed upon by the suprême court of the 
United States in Hartman v. Greenhow, 102 U. S. 672, and in Antoni v. 
Greenhow, 107 U. S. 769, S. C. 2 Sup. Ct. Kep, 91, and that in such 
cases it wàs the rule of thefedejal judieiaryto folio w the first décision 
of the highest court of the state, — citing Gelpcke v. Dubuque, 1 Wall. 
175, and the many cases since that case in which the suprême court had 
held to the doctrine of it. (A new set of judges for the court of ap- 
peals had been put in by the Eeadjuster party wheh it came into 
power in 1881-82, and it was this iater court that made the décis- 
ion relied on.) They also cited the cases of Jcfferson Brandi Bank 
v.Skelly, \ Black, 436, Northwestern University v. Pcople, 99 V.S. 
309, and a numbèr of other décisions of the suprême court of the 
United States' for the proposition that where the q(uestion waswhethér 
an alleged contract of a; state was répugnant to her own" bonstitution, 
the fédéral judiciary Would pass for theihselves on the question, with- 
out regard to any décision whieh the courts of that state might hâve 
màde ; and they argued th at as bis honor was f ree to form bis own opin- 
ion, unhampered by àny décision which the suprême court of Virginia 
might bave made, be could bave ho diificulty ini coining to the con- 
clusion, as the court of appeals of Virginia had done in the first in- 
stance, that thé act was not répugnant to the constitution of the state, 
for that reason, or for any other reason. 

The coûii overruled the défendants' motion to éxolude this testi- 
mony, and, in doing so, the learned circuit judge delivered the fol- 
lowing opinion. ' 

William L. Royall and George Bryan, for plaintiffs. 

B.. A, Ayers, Atty. Gen., and J, Bandolph Tucker, for défendants. 

Bond, J. The court bas listened with interest to the argument of 
the counsel upon the point nOw made that, since the act of 1884 
which segregated the taxes levied by law and coUected by its treas- 
urers, the right to tender coupons in payment of the state school 
tax was no longer allowable. By the act of 1871 the coupons tend- 
ered in the case by the plaintiff in payment of bis state taxes were 
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made receiyable for ail public taxes and dues. The suprême court 
of the United States bas decided that this was a contraict between 
the state and the coupon holder -which no subséquent' législation 
could impair, and we cannot now see why the fact that the législa- 
ture bas altered the metbod of coUecting the school tax, or the 
method of its distribution, or the faet that it has segregated it from 
the gross tax eoUected, can alter its contract to reeeive its own évi- 
dences of debt in payment of that tax. It is a public due. The 
tender of a coupon is the tender of a receipt of so much money 
already in the state treasury. If the money represented by the cou- 
pon is not in the treasury, it is as much the duty of the state to hâve 
it there as it is to support the publie schools. The one is as much a 
sacred trust as the other. So far as it may be maintained that the 
act of 1884 forbids the receipt of tax-reeeivable coupons for any 
state tax, to that extent it is in violation of the constitution of the 
United States, as has been decided again and again by the su« 
preme court, and no device of division or ségrégation or distribution 
of any particular state tax will avoid this fatal defect. 

The circuit judge then delivered the following instructions to the 
jury : 

Bond, J. If the jury find from the évidence that the plaintiffs 
in this; action, being citizens of Virginia, were indebted to the state 
in the sum of $128.24 for taxes due upon the property owned by them 
in Eappahannock county, in that state, and that, in payment thereof, 
,they tendered to Miller, treasurer of the said county, entitled to 
reçoive the same, coupons of the bonds of the state of Virginia re- 
ceivable for public taxes, and that said treasarer refused to reeeive 
the same in payment thereof, and that notwithstanding such tender 
the défendant levied upon the property of the plaintiffs, advertised 
and sold the same, and so collected the tax, then the said Miller was 
a trespasser, and is liable to the said plaintiffs for his trespass. 

And if the jury find from the évidence in the cause that the other 
défendants to this action, or either of them, advised and counseled 
the said Miller to commit the trespass above described, by advising 
him not to reeeive the said coupons, but to make the said levy, with 
a promise of indemnification if he vras mulcted in damages for his 
conduct, promising the assistance of counsel to défend him, then the 
said défendants are jointly liable with the said Miller, the treasurer, 
for the trespass alleged; and the jury may find such of the défend- 
ants guilty or not guilty as they may find they did or did not so ad- 
vise, counsel, and abet the above-mentioned trespass. 

And the jury are instructed that it is the law of the land that upon 
the tender of the tax-receivable coupons for the payment of taxes, 
whether received or not, the taxes are paid, and any levy upon the 
property of the tax-payer, af ter such tender, is a trespass (any state 
law to the oontrary notwithstanding) for which damages are recover- 
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able ; and if the said levy is made with a knowledge, at the time, that 
it is illégal, while the tax-payer remonstrates that it is illégal, and 
claims the protection of the law of the land, then the jury may find 
that said levy was malicious, and are not confined to giving actual 
damages, but may give punitive or exemplary damages, as they may 
find the facts to be. 

And the jury are instructed that the meaning of the word "malice" 
in law is not personal hâte or ill will of one person towards another, 
but it refers to that state of mind which is reckless of law and of the 
légal righta of the citizen in a person's conduct towards that citizen; 
and the object of the law, in permitting the jury to give exemplary 
damages or smart money in cases like this, is not only to indemnify 
the plaintiffs for the loss sustained, but to prevent similar actions 
upon the part of thèse and other défendants in the future. 

The court instructs the jury that the plaintiffs were under no ob- 
ligation to pay their taxes in money, and surrender their coupons for 
identification and vérification, but they had a right, under the law, 
to stand upon their tender of coupons, and to réfuse to pay in money 
and surrender their coupons for identification. 

The jury found a verdict for $150 damages. The counsel for the 
plaintiffs moved to set the verdict aside upon the ground of inade- 
quacy, but the circuit judge overruled the motion, saying that he 
could not tell how far the jury might bave been influenced by the 
argument respecting the décision of thé Virginia court of appeals on 
the school-tax question, which it would hâve been legitimate for the 
jury to consider in mitigation of damages. 



STRioKiiEB and Wife v. Yager, Treasurer, etc., and others. 
{Cvrouit Court, E. B. Virginia. October, 1886.) 

CONSTITUTIONAL LaW— TAXATION— Y IRGINIA COCPONS—MeASUKB OF DamAGBS 

— Malice. 
FoUowing 'WilUs v. Miller, ante, 238. 

At Law. Trespass. 

The facts in this case were the same as in the precedîng one, with 
the exception that the tax due was nine dollars only, and there was 
no question relating tothe school tax involvedin the case; the plain- 
tiffs having paid that part of the tax relating to the public schools 
in currency, and having tendered coupons for the other part of the 
revenue solely. 

The court gave the same instructions in this case as in the preced- 
ing one, and the plaintiffs' counsel urgently appealed to the jury to 
find a verdict for punitive damages, and thus arrest thèse open, pro- 
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claimed, and intended défiances of the suprême law of the land as laid 
down by the suprême court of the United States. 

The plaintiffs had bought in their own property at the sale for nine 
dollars. Consequently nine dollars was the extent of the damage suf- 
fered. The jury found a verdict for nine dollars, the plaintiffs' actual 
damages, against the members of the indemnity board; but they 
found a verdict of not guilty as to the treasurer of Page oounty, who 
made the seizure and sale. The plaintiffs' connsel moved the court 
to set this verdict aside as inadéquate, but his honor, the circuit judge, 
overruled the motion, saying that the amount of damages was a mat- 
ter entirely within the province of the jury ; that it appeared from 
the two trials which had been had that a jury of Virginians proposed 
to let it be known that they would not protect their fellow-citizens 
from willful trespasses committed upon them, when those fellow-citi- 
zens relied upon the constitutional laws of the United States only for 
that protection; and, if the jury chose to take this position, the court 
was powerless to secure the citizen any redress. 

During the trial of the latter case the plaintiffs' counsel called the 
Honorable E. A. Ayers, attomey gênerai of the state of Virginia, as a 
witness to prove that, as a member of the indemnity board, he had 
signed the circular instructing the treasurer to levy and sell, notwith- 
Bia^nding the tender of coupons, and promising them indemnity for 
Buch unlawful acts. During his examination the following colloquy 
took place between him and the court. 

William, L. Royall and George Bryan, for plaintiffs. 

R. A. Ayers, Atty. Gen,, and J. Randolph Tacher, for défendants. 

Bond, J. Mr. Attomey General, when you signed that circular 
and that guaranty, did you know that the suprême court of the 
United States had decided that it was a trespass for a collector to 
levy on a tax-payer atter a tender of coupons, and that any law of 
the state undertaking to protect him on that trespass was répugnant 
to the constitution of the United States and void ? 

AyEES, Atty. Gen. After the last décisions of the suprême court 
of the United States, made in the beginning of February last, I was 
before the législative committee having charge of that subject. The 
meaning of those décisions was fully explained to and understood by 
that committee and the entire législature. This act creating the in- 
demnity board was the resuit of the resolution the législature came to. 

Bond, J. Do you think that indemnifying act a constitutional 
one, or that any act authorizing one citizen to commit a trespass 
upon another, and agreeing to indemnify him for ail damages he 
might suffer, would be held to be constitutional by the courts of Vir- 
ginia ? 

Ayers, Atty. Gen. Well, I think there might be a good deal of 
discussion concerning that. 

Bond, J. Well, we won't discuss it. 
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MoAnDEBW V. EOBBBTSON. 

{Cvreuît Gov/rt, 8. D. N'eu) Torh. December 6, 1886.) 

Odstoms Duties— Importation of Emebt Stonb — Act op 1883— "Wiien It 
TooK Bffbct. 

Emery stone, that arrived by vessel at tbe port of New York on June 30, 
1883, too late to go into stores or bonded warehouse on that day, and that was 
not entered until July 8d, July Ist being Sunday, was not exempted from du- 
ties under the act of congress of 1883, (33 St. 488,)but wasliable to theduty of 
six dollars per ton imposed by thé act in existence prier to that act. 

Action to Eecover Dutiés Paid under Protest. 

Oeorge B. Adams, for plaintiff. 

Henry G. Platt, Asst. U. S. Atty., for défendant. 

Wheelee, J. The plaintiff's goods, — 200 tons of emery stone, — 
on which by law, prior to the act of 1883, there was a spécifie duty 
of six dollars per ton, arrived by the bark Tereaina Bruno at the 
port of New York on June 30, 1883, at about 3 o'clock p. m., and too 
late to go into public stores or bonded warehouse on that day. The 
first day of July was Sunday. On the second day of July the goods 
were entered for consumption as free. They were passed as free on 
bond to pay such duties as they might be found liable to, and dn- 
loaded by the plaintiff. Afterwards the duty, six dollars per ton, was 
assessed and paid by the plaintiff, under protest that they were free 
under the act of 1883, and this suit is brought to recover the amount. 
By the act of 1883 (22 St. 488) it was enacted that on and after the 
first day of July, 1883, the following sections should constitute and 
be a substitute for title 33 of the Eevised Statutes. Then follows a 
tariff of duties, in which emery stone is classed as free. By section 
10 it is provided that goods in the public stores or bonded ware- 
houses on the day when the act should take effect should be subject 
to no other duty than if the same were imported after that day, and 
that if the duties had been paid there should be a refund of the dif- 
férence; and, by section 13, that the repeal of existing laws or modi- 
fications thereof by that act should not affect any act donc or right 
accruing or accrued. It is not, and could not well be, claimed but 
that the right to duties on goods imported accrues on their arrivai at 
the port of importation, with intent to unlade. f7. S. v. Lyman, 1 
Mason, 482; Prince v. U. S., 2- Gall. 204; Perots v. U. S., Pet. G. 
G. 256; Meredithv. U. S., 13 Pet. 486; U. S. v. Cobb, 11 Fed. Eep. 
76; Î7. S. V. Benzon, 2 Cliff. 512. 

It is argued, however, that as goods imported prior to this time, 
and had gone to bonded warehouse, wonld come under the provisions 
of the new act, it must hâve been the intention of congress that 
thèse goods should, and that for this purpose the deck of the vessel 
should be considered the warehouse. This question must be deter- 
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mined by the apparent intention of congress, which must be gath- 
ered from the language of the aot itself. Congress fixed upon the 
first day of July as the day when the new act should take effect. 
The right to thèse diities, therefore, accrued under the old act, and 
was saved by the thirteenth section, unless the provisions of the 
tenth section prevented. Those provisions do not inch:de this mer- 
chandise in their description. Nothing is included but such goods 
as are in bonded warehouse or public stores at that time, and are en- 
tered for consumption afterwards. Thèse goods were on board the 
ship at that time, and not in the public store or warehouse in the 
sensé of this section. 

Yerdiot for défendant directed. 



Ukited States v. MoMiliam. 
(District Court, E. D. South Garolina. 1886.) 

BVIDBNCB— PrOOF OF HANDWBITIîrCI — COMPAMSOTI. 

Handwriting cannot be proved by comparison with lettera not admitted to 
be genuine, nor belon^ing to the witness testifying as to tlie party's hand. 
writing, and produced in court in confirmation or explanation of his testimony. 

Indictment for Using the Mail to Carry out a Fraudaient Devicé. 
Asst. Dist. Atty. Furman, for the United States. 
W. St. I. Jervey, for défendant. 

SiMONTON, J. The défendant is on his trial for violation of section 
5480, Eev. St., abusing the mail in carrying out a fraudulent device. 
The fraudulent device with which he is charged is the issuing of cir- 
culars, under several assumed names, offering for sale varions articles, 
none of which were in his possession or control, with the intent of 
retaining the money sent for them, and of not furnishing the goods. 
The governraent hâve put in évidence three letters, said to hâve been 
written by the défendant, and signed in his proper name. One wit- 
ness, to whom thèse letters were exhibited, bas swom to his belief 
that they are in the handwriting of the défendant. The letters were 
not the property of, nor in the custody of, the witness, and are not 
parts of the record. It is now proposed to examine an expert, to put 
in his hands the oircnlars alleged to bave been sent out by défendant, 
and to prove that the défendant wrote thèse oirculars, by the com- 
parison of handwriting. The défendant objects. As the resuit of 
the trial dépends upon the décision of this question, the ruling of the 
court is put into formai shape. 

In South Garolina "it bas been generally accepted that comparison 
of handwriting, as an original means of ascertaining the genuineness 
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of handwriting, will not be permitted, but, wLen introdueed in aid of 
donbtful proof already offered, it may be allowed," (Benedict v. Flan- 
igan, 18 S. C. 508,) and the question whether or not the évidence is 
60 doubtf al or conflicting, so as to admit this supplemental testimony, 
must be determined by the court, (Id. 509.) 

Mr. Greenleaf, discussing this question, volume 1, § 580, says that 
there is conflict between the American authority upon it. The con- 
clusion which he dérives from comparison of the authorities seems to 
be more certain than the rule adopted in South Carolina. "Such 
papers can be offered in évidence to the Jury only when no collatéral is- 
sue can be raised concerning them; that is, only when the papers are 
either conceded to be genuine, or are such as the other party is estopped 
from denying, or are papers belonging to the witness, who was him- 
self previously acquainted with the party's handwriting, and who ex- 
hibits them in explanation or confirmation of his testimony." Greenl. 
Ev. § 580. 

In Moore v. U. S., 91 U. S. 274, this rule is recognized. Were the 
testimony to be admitted upon the comparison with writing not con- 
ceded to be genuine, or which cannot be denied to be genuine, col- 
latéral issues would arise which would tend to confuse the jury, and 
to lead them away from the main issue. 

The objection is sustained. 

^No other testimony having been offered Connecting the défendant 
with the circulars, the jury were directed to find a verdict in his fa- 
vor. 



DoDGEON V. Watson and another. 
(Circuit Court, 8. D. Mw York. December 18, 1886.) 

1. Patents fob Inventions— Letteks Patent No. 137,765, op Apkii, 15, 1873— 
Hydhaumc Jack— Impbovbmbnt in Direct-Action Pumpinq Ensinbs. 

Letters patent No. 137,765, of April 15, 1873, to Richard Dudgeon, for n 
împrovement in hydraulic jacks, the structure being this: A ram works in 
s water-tight cylinder, and by the injection of water or other liquid, by means 
of a force-pump, into a chamber at the bottom of a cylinder, the ram rises, 
lifting the load; the ram is lowered by permitting the liquid to escape: 
held, not antiçipated, or def eated f Or lack of invention, by the patent granted 
to Worthington and Baker, April 8, 1849, for an improvement in direct-action 
pumping enginea. 

8. Bamb— Letters Patent No. 297,975— H ydbaulic Jaçk— Inpbingembnt. 

Letters patent No. 397,975, granted to one Richard H. Dudgeon, May 6, 1884, 
and by him assigned to complainant, for an improvement in hydraulic jacks: 
1873, No. 137,765. By the improved device a smooth bearing is given to the 
plun^er or piston while taking its extended stroke when the ram is lowered. 
This is accomplished by boring the reverse passages in the walls of the inde- 
pendent internai cylinder in which the plunger opérâtes. This cylinder is so 
constructed that it can be removed, and the apparatus which it contains re- 
newed or repaired. In the defendant's structure a short section of the ram 
cylinder is eut oS, and the internai cylinder is so cast as to âll up the space 
tnus lef t; the resuit being that the latter is not supported by the screw-threads 
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of the valve-block as in the patent, but by being made to flt closely to the ram 
cylinder. The two metbods are équivalent, and plaintifFs patent held to be 
infringed. 

In Equity. Action for infringement of patents for improvements 
in hydraulic jacks. 

Edmund fVetmore, (Phillips Abbott with him,) for complainant. 
Charles N. Judson and James McKeen, for défendants. 

CoxE, J. This is an equity action for the infringement of two 
patents owned by the complainant. Both are for improvements in 
hydraulic jacks. The first, No. 137,765, was granted to the com- 
plainant, Apïil 15, 1873. The second, No. 297,975, was granted 
to Richard H. Dudgeon, May 6, 1884, and by him assigned to the 
complainant. The défenses are want of novelty and non-infringe- 
ment. 

The patent of April 15, 1873, will first be considered. 

A hydraulic jack is a portable machine for lifting heavy bodies a 
short distance. A ram -works in a water-tight cylinder, and by the 
injection of water or other liquid, by means of a force-pump, into a 
chamber at the bottom of the cylinder, the ram rises, lifting the load. 
The ram is lowered by permitting the liquid to escape. Prior to the 
invention the lowering process vyas accomplished by means of a long, 
stiff wire Connecting witb the ingress valve in such a manner that, 
when the pump handle was depressed to its lowest limit, both the 
ingresB and egress valves were opened, and a continuous passage for 
the liquid was made from the ram cylinder back to the réservoir. In 
practice it was foand that this mechanism frequeutly got out of order, 
and the impossibility of lowering the ram was foUowed by the most 
âisastrous conséquences. It was to remedy thèse annoying and dan- 
gerous defects, so detrimental to the usefulness of the wire jack, that 
the complainant invented the improvement in question. The object 
of the invention is to permit the liquid to fiow freely from the ram 
cylinder through the egress valve, and around the ingress valve, not 
through it, as formerly, jvithout the intervention of any délicate or 
perishable mechanism. The wire is discarded. The new jacks hâve 
superseded the old ones in popular favor. 

The claims are as foUows : 

"(1) The combinations and arrangement of the pump-plunger, constructed 
with longitudinal passages, the pump-barrel, and the reverse passage, sub- 
stantially as before set forth. 

"(2) The combination and arrangement of the pump-plunger, the pump- 
barrel with its reverse passage, the egress-valve, and the guard thereof, sub- 
stantially as before set forth." 

When it is remembered that the description is addressed to those 
versed in the art, there is no difficnlty as to the proper construction 
of the first claim. It is for a sub-combination intended to be used in 
hydraulic jacks. Even though the method for tripping the egi-es» 



250 FEDEEAL EEPOETEK. 

valve should be -wholly unlike that described in the patent, even 
though the use of this valve should be rendered unnecessary by the 
introduction of other valved passages, still the patentée desired to se- 
cure the right to convey the liquid from the ram cylinder back to the 
réservoir, around, instead of through, the ingress valve, by the de- 
scribed means. There is no reason wby be cannot do this. 

It is Baid that the patent is antieipated, or defeated for lack of in- 
vention, by the patent granted toWorthington and Baker, April 3, 
1849, for an improvement in direct-action pumping engines. The 
objeot of the by-passes in this apparatusis to relievethe steam-piston 
of the strain upon it by the pressure of the water in thepump-barrel; 
thuB permittiag the piston to complète its stroke freed from the ré- 
sistance of the water. The objeot of the Dudgeon invention, as has 
been seen, is very différent. Indeed, though possessing some features 
in comBdon, the two are dissimilar in appearanoe, opération, purpose, 
principle and resuit. The one might suggest the other to an in- 
ventor, but not to a mechanic. It required a créative faculty, not 
usually foùnd in the slow, non-perceptive brain of the skilled work- 
men, to construct the hydraulio jack of 1873 from the steam-pump of 
18é9. 

Assuming that the connection between the two is as intimate as the 
défendants insist, it is, nevertheless, true that he who possessed the 
genius to perceive that the principle of the one could be utilized to 
remedy the serious defects of the other, was something more than a 
dexterous and intelligent automaton. For 24 years the imperfec- 
tions in hydraulic jacks were known. For 24 years men of expéri- 
ence and capacity had been endeavoring to remedy thèse imperfec- 
tions. For 24 years the combination of the Worthington and Baker 
steam-pump had been accessible to an army of skilled meehanics. 
That the idea whioh occurred to Dudgeon never occurred to one of 
thèse is of itself a sufficient answer to the theory now advanced, in 
the light of accomplished facts, that the combination of the pump is 
an équivalent for the combination of the jack. 

Without pausing to enter into a more minute and elaborate dis- 
cussion of the Worthington and Baker référence, it sufEces to say 
that the position taken by the complainant's expert witness, Mr. 
Eenwiek, is sustained by the proofs; and the reasons assigned by 
him in support of his opinion seem entirely fair and logical. 

As to the infringement of the patent there can be no doubt. The 
défendants bave seized upon the complainant's discovery, and hâve 
produced a jack which works in substantially the same manner, and 
accomplishes the same resuit by similar or équivalent mechanisms. 
Of course, there are différences in the two structures, but they are of 
form rather than of substance. There is no functional distinction. 
The défendants eut away more of the pump-plunger, and less of the 
pump-barrel, than the complainant. The methods of forcing the 
liquid around the ingress valve when the ram is lowered are iden- 
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tical, only instead of the longitudinal passages in the plunger the métal 
is eut away around its entire circumference, making a much wider 
channel. In the pump-barrel, on the contrary, instead of cutting the 
surface away around its inner periphery, as in the patent, the défend- 
ants, at the same point, substitute reverse passages bored tbrough 
the wall of the barrel. The new apparatus is an improvement upon 
the old, but every feature of it is covered by the claims of the patent. 
The défendants hâve vridened in one place, and narrowed in another 
place, the complainant's channels, but they do not for this reason ac- 
quire the right to use the invention. 

The patent of May 6, 1884, remains to be considered. It is for 
an improvement upon the jack of 1873. In this patent the inventor 
bas, speaking generally, accomplished what the infringing jack, just 
referred io, accomplishes. It is a more perfect machine. By the 
improved device a smooth bearing is given to the plunger or piston 
■while taking its extended stroke when the ram is lowered. This is 
accomplished by boring the reverse passages in the walls of the inde- 
pendent internai cylinder in which the plunger opérâtes. This cyl- 
inder is so constructed that it can be removed, and the apparatus 
which it contains renewed or repaired. The advantages over the 
1873 patent may be summarized as foUows : More perfect action, 
increased durability, greater ease in repairing, less difficulty in con- 
struction. 

The second claim, which is alone in controversy, is as f oUows : 

"The combination, with the hollow piston, B, and independent cylinder, 
C, provided with internai fluid passages, c, of the valve-block or plug, £, 
valve, e, and a packing. G, and nut or V)inding-piece, F, substantially as shown 
anddescribed." 

It is not seriously argued that the structure covered by this claim 
is anticipated, but it is said that, considering the prior patents, there 
was no invention displayed in producing it. In view of the conceded 
advantages of the improved jack, the fact that no prior patent sug- 
gests the entire combination of the second claim, and no skilled 
mechanic ever thougbt of the improvement, if a doubt existed upon 
this question, it should be resolved in favor of the patent. 

The défendants infringe. Prior to this suit they made the jack 
according to the formula of the complainant's patent, and the patent 
granted to the défendant Watson, July 15, 1884, shows the same 
construction of the indépendant cylinder, valve-block, etc. After the 
bill in this action was served the défendants made the changes by 
which they seek to escape infringement. In the défendants' structure 
a short section of the ram cylinder is eut off, and the internai cylin- 
der is so cast as to fiU up the space thus left; the resuit being that 
the latter is not supported by the screw-threads of the valve-block, as 
in the patent, but by being made to fit closely to the ram cylinder. 
The two methods are équivalents. The défendants' cylinder is "in- 
dependent" in the sensé of the patent. It performs ail the f unctions 
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that the Dudgeon cylinder performs. Ail the other différences are 
based upon or are incident to this unimportant change. It is very 
clear that the défendants accomplish ail that the patent aought to 
accomplish, and by aimilar or équivalent means. 

There are some changes which, at firat sigbt, seem important and 
Bubstantial, but when analyzed are of form merely, and force the 
conviction, when the other ciroumstances are considered, that they 
were adopted simply and solely for the purpose oî avoiding the com- 
plainant's patent. 

The complainant is entitled to the usual decree. 



The Umattilla.' 

O'Brien and others v. The Umattilla. 

{Bistriei Gowt, N. B. OaMfomîa. December 1, 1886.) 

Salvage— Seamen as Salvohs— Stipeeerogatobt Sbevicbs. 

When the master and the major portion of the crew hâve quitted the ship, 
renouncing ail hopes of saving her, and a few of the crew hâve remained, m 
spite of the expostulations, and almost against the commanda, of the master, 
to confront dangers which he and their companions hâve decllned to en- 
counter, and by so doing bave saved the ship, justice, as well as the true in- 
terests of owners and inaurers, demands that the courts should reeognize, 
as a légal right, their claim to compensation as salvora for supererogatory 
services. 

In Admiralty. 

Page & Eelk, (Arthur Rodgers, of counsel,) for libelants. 

MUton Andros, for claimants. 

Hoffman, J. On the morning of February 9, 1884, the steam-ship 
Umattilla, Frank Worth, master, bound on a voyage from San Francisco 
to Seattle, struck on a rock of Flattery reef, some 12 or 13 miles to the 
southward of Cape Flattery. The captain, warned of danger by short' 
blasts of the steam-whistle, had barely time to reach the deck, when he 
was felled by the shock caused by the striking of the ship upon the rock. 
He at once gave orders to the engineer to go ahead slowly, in order to 
prevent the vessel from sliding off the rocks, and foundering in deep 
water. The iirst ofiicer was ordered to Sound the forward hold. In his 
déposition the captain is made to say that the first ofBcer reported 18 
feet of water in this lower hold. This is evidently an error, perhaps 
clérical. There is no doubt, however, that on taking off the fore-hatch 
the hold was found fuU of water, and it was by ail hands expected that 
the ship would speedily founder. 

'Eeported by Théodore M. Btting, Esq., of the Philadelphie bar. 
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While the first mate was forward, engaged în getting the stay-sail 
adrift, and lifting the hatches to ascertain the condition of the hold, the 
captain had ordered the boats to be made ready, and, when the mate came 
aft, the port boat had been lowered, and occupied by a crowd, chiefly of 
eoal-passers and firemen, to the number of 17 or 18 persons. A similar 
rush was made for the starboard boat, but it was checked by the firmness 
and décision of the mate, who succeeded in restoring some sort of order 
and discipline. The starboard boat havingbeen lowered, it was immedi- 
ately filled by the members of the ship's company, including the master, 
who took with him his dog and his gun. Mr. O'Brien, the mate, re- 
mained on deck alone, or, perhaps, with one man, who subsequently got 
into the captain's boat. The life-raffc had in the mean time been launched 
by Mr. O'Brien, assisted by two of the men. It consisted of two metaUic, 
spindle-shaped, air-tight tanks, connected by a grating, and was ten or 
fifteen feet long by âve or six feet wide. It was provided with rowlocks 
and oars, but they afiforded very insufficient means of propelling her 
through the water. It was evidently designed to be used, as its name 
implies, namely, as a raft or float. The engine was still working slowly, 
to prevent the vessel from slipping off the rock, and going down head 
foremost, as was by ail hands momentarily expected. The pumps were 
also at work, pumping out the forward ballast tank. 

The master did not deem it safe or prudent to wait to see what might 
be the effect of this opération. He appears to hâve been anxious to get 
away from the ship as quickly as possible, aud urged Mr. O'Brien, ac- 
cording to the testimony of the latter, to "come along quick, and get 
away in the boats." "The ship will be going down, and be taking us ail 
down in the boats." The mate had, however, determined to take to the 
raft, with the view of staying by the ship, and "seeing the last of her." 
He gathered up, he says, a few of his littlo effects, and, having put them 
in a bag, came out on deck. At that lime he was the only person remain- 
ing on board. Ail hands, the captain included, were "singing out to 
him to come off, she will be down, and taking us down." The mate 
jumped upon the raft, which was attached by a Une to the steru of the 
captain's boat, and called for volunteers to come out of the boat, and re- 
main with him on the raft. Two men, the co-libelants, answered to his 
call. As the captain was about to put off, he repeatedly urged Mr. 
O'Brien to come off the raft into the boat; telling him that the ship 
would go down very soon, that a gale was probably coming on, and that 
he didn't wish to see him drowned. Mr. O'Brien replied, in effect that 
he was not scared; that his life was insured for $3,000, and which his 
wife would get; and that this was the only chance he had ever had of 
getting even with the Insurance company. He reminded him, too, in 
rough but expressive seaman's language, of the discrédit that would at- 
tach to them if any one else should board the ship, and "we be discon- 
nected with her, or ashore." He offered to get into the boat if the cap- 
tain would come upon the raft and' remain by the ship; telling him that 
he would assuredly come back for him with a boat's crew. To this the 
captain made no reply. In his déposition the master states that he 



254 FEDERAL EEPORTEK. 

went upon the raft, and from it got into the boat, at the mate's urgent 
solicitation, and upon Mr. O'Brien's declaring that he was unwilling, or 
felt himself incompétent, to take charge of the boat. In this staternent 
he is not corroborated by a single witness. 

Mr. Neiman, chief engineer, a witness called by the claimants, testi- 
fies that he saw the captain in the second mate's boat with eight or ten 
men; that he came out of it on deck, and had a short conversation with 
Mr. O'Brien, and then went into his own boat. This circumstance, 
though not mentioned by Mr. O'Brien, is âlso testified to by several of 
the crew. At the time Mr. Neiman saw the captain in the second mate's 
boat with eight or ten men, ail the rest of the crew were stDl on the ship. 
The second mate's was the first boat lowered into the water, as it was 
the first to put off for the shore. The master thus appears to bave been 
among the very earliest to despair of the safety of the ship, and to pro- 
vide for his own, by taking refuge in the boat. I feel justified in say- 
ing that I do not believe that the master was upon the raft, or ever had 
any idea of going upon it; and I am satisfied that the foregoing account 
of the circumstances attending the abandonn^ent of the vessel by ail the 
ship's Company excepting Mr. O'Brien and his companions is substan- 
tially true. 

Before proceeding to state the •circumstances under which Mr. O'Brien 
and the co-libelants succeeded in saving the ship, it will be well to nar- 
rate, briefly, what befell the boats, and what was donc by the master's 
orders after leaving the ship. When the master bade good-bye to Mr. 
O'Brien, he promised that, after reaching the shore, he would send a 
boat for him. That this promise was made with any intent or expecta- 
tion of resuming possession or command of the ship I do not, for a. mo- 
ment, believe. I do not, of course, think that the master intended, after 
providing for his own safety, to abandon, withoutauy effort, Mr. O'Brien 
and his companions to their fate. He knew that if the ship went down, 
as he confidently expected , it would be almost impossible for thera to 
reach the shore, supposed to be one and one-half or two miles distant, 
on the raft. Gommon humanity required that he should make some ef- 
fort to save his first officer, and the men who had devoted themselves to 
what they thought imminent risk of death, under what he must hâve 
considered the fantastic and absurd notion that duty required them to 
remain by the ship, and "see the last of her," at whatever hazard. The 
captain's boat put off from the ship about 20 minutes after the second 
mate's boat. 

On its way to the shore, the second mate's boat, with a crew, was met. 
She had landed the men on an island for temporary safety, and was re- 
turning to the ship. The island upon which they had been landed was 
destitute of water or shel ter. The captain, therefore, ordered the boat, 
which was accompanied by some Indians in canoës, to return to the 
island, take off the men, and make for the main-land. This was effected, 
the boats being piloted by the Indians, who took on board of their ca- 
noës some of the men. The land was reached in about an hour and a 
half from the time the captain's boat left the ship. The weather was 
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very cold, snow was falliog, and the men were more or less exhausted by 
their exposure and labor in the beats. A fire was kindled, bot coifee 
prepared, and, at the expiration of half an hour or an hour, the mastev 
directed the second mate to go with a boat's crew to Mr. O'Brien's relief. 
The men state that the captain gave no orders on this subject, and that 
the boat put off at their suggestion. Mr. Neiman, hoWever, says that 
the captain gave the order; but he also states that he suggested that he 
and the captain ought to go in it. This suggestion was not acted on by 
the master, for the reason, as he says, that he was frost-bitten, or had 
chilblains. At this time the ship was not visible from the shore, and 
the boat soon became lost to sight. She had not proceeded far, when the 
steamer was descried with sails set, and under way. An attempt was 
made to overhaul her, but was soon abandoned as hopeless, and the boat 
retumed to the shore. The men were subsequently taken in a steam- 
tug, which the captain had sent an Indian runner to procure, to Seattle, 
where they were discharged. 

I return to Mr. O'Brien and his companions on the raft. At the time 
the captain's boat started for the shore the raft was lying at right angles 
to the bow of the steamer, and distant from her some 100 or 150 yards. 
Observing that the wind was increasing, Mr. O'Brien directed the men 
to paddle up to the ship, get on board, and endeavor to procure some 
food, as they had none on the raft. One of the men, by O'Brien's or- 
ders, got on board the ship, took what supplies hecould find in the pan- 
try, and retumed with them, together with a small compass, to the raft. 
This was done as quickly as possible, as the vessel was momentarily ex- 
pected to founder or to break up. The man, before leaving the vessel, 
threw over a line from about amid-ships, which, though not at the time 
made use of, proved subsequently of great service. After receiving the 
supply of food, which consisted of two cans of condensed milk, a few 
apples, and a couple of roUs of butter, the raft was paddled around to 
the stem of the vessel, and made fast to her log-line. 

In the mate's bag was a pair of blankets. One of thèse was eut up, 
and made into mufflers. The men were directed to take oflf their boots, 
and wrap the strips of blanket around their feet, to prevent their freez- 
ing. The other blanket was used as a shelter from the snoW, which was 
falling fast. The weather the mate describes as "bitterly cold." This 
condition of affairs remained unehanged for perhaps two hours, when 
the mate noticed that the vessel was drifting. His first thought seems to 
hâve beeh that she would immediately founder; but, after watching her for 
20 minutés to one-balf an hour, and observing that she was not sinking, 
Mr. O'Brien proposed to his companions to endeavor to get on board qf her. 
The raft was accordingly pulled up under the vessel's counter, and two 
unsuccessful attempts were made to run a rope to the rudder chains of 
the steamer. After resting a little while, an effort was made to board 
her amid-ships; the imen, in the mean time, having been somewhat in- 
vigorated by the contents of a small fiask of whisky, a part of which 
they used as a stimulant, and part to rub on their hands. Their first 
effort was to catch the line that had been thrown over from amid-shipa 
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of the vessel. In thia they succeeded, and, after haulîng up amid-ships 
of the vessel, Mr. O'Brien endeavored to get on board of her. In thia 
altempt he failed. 

The raft was then dropped astern, when Mr. O'Brien observed that the 
vessel was drifting broadside, towards some rocks which lay on her star- 
board bow. Seeing that no time was to be lost, he determined to make 
one more attempt to get on board. The attempt was attended with much 
difficulty, and not without risk. The line, where it was ont of water, 
was covered with icicles. The side of the vessel was 12 or 14 feet high, 
and slippery with "frozen snow." He at last managed to climb up her 
side. He immediately threw a line to the men on thè raft, and, having 
cul the ship's side steps or ladder adrift, he puUed them over the deck, 
which was covered with snow to the depth of two or three inches, and 
put them over the side. The raft was then hauled abreast of the steps, 
and the men, taking each a line in his hand, jumped, at the mate's or- 
der, for the steps, which they succeeded in catching, and clambered on 
board in safety. Their first care was to get head-sails on the ship, to 
make her pay off and clear the rocks, which were looming up, and 
"seemed," Mr. O'Brien says, "to be very close." 

While the men were engaged in getting head-sails on the ship, the 
mate went to the pilot-house, and, having disconnected the steam steer- 
ing gear, put the helm hard a-port. The vessel immediately began to 
pay ofif, and the mate saw, through the rigging, that she was swinging 
clear of the rock. The raft had, in the mean time, broken adrift, carry- 
ing with it ail the mate's effects, clothes, books, watch, and chain, etc. 
Still apprehensive that the vessel might founder, the men set to work to 
construct a raft or fioat. The only available material was a small pair 
of gang planks, two fore and aft fenders, some eight or ten feet long by 
eight inches wide, and a couple of inch boards. Thèse they lashed to- 
-gether to make a float, which they hoped, if the vessel went down, would 
afford them some chance of saving their lives. Finding that the ship 
still kept afloat, and seeing no boats approaching from the shore, Mr. 
O'Brien "made up his mind that he would try and save the ship." 

The sails were trimmed as well as the circumstances permitted, and 
the vessel's course was laid for the Columbia river, supposed to be dis- 
tant about 100 miles. About two hours later a schooner was discovered 
bearing down to them, attracted no doubt by their signal of distress. 
After some negotiations, the master of the schooner agreed to send three 
men on board, to be paid at the rate of $50 per day. With the aid of 
thèse men, other sails were set or trimmed, and the vessel resumed her 
course. 

About 5 o'clock p. M. the steam-ship Wellington was descried. A 
hawser was got up from the hold, taken on board of the Wellington, and 
the vessel was towed into Esquimalt harbor. ' She had remained during 
the passage in the charge of the mate. His crew was composed of two 
men, who had been with him on the raft, the three whom he had ob- 
tained from the schooner, and two volunteers from the Wellington. The 
vessel reached Esquimalt harbor safely, but from some accident or mis- 
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management, into the détails of which it is nnnecessary to enter, but for 
which the mate is in no way responsible, she was suffered to sink. The 
mate was aroused in the middle of the night, and he and the crew barely 
escaped with their lives. He was the last man to leave the ship. When 
he left her he was up to his waist in water. The vessel was subsequently 
raised, and restored to her owners. 

From the foregoing narrative it will be at once recognized that there 
entered into the services performed by Mr. O'Brien and his comrades 
nearly every élément which can impart to a salvage service the highest 
degree of merit. To their interposition the safety of the vessel may al- 
most certainly be ascribed. But for them she would, in ail probabili- 
ties, hâve been lost on the rocks towards which she was drifting, and, 
even had she escaped that péril, she would bave drifted out to sea, and 
been a total loss, or, at best, would bave been picked up by other 
salvors, who would bave been entitled to the reward allowed to salvors 
of a derelict. 

No attempt was made at the hearing to disparage the skiU, courage, 
and dévotion of the libelants. Their claim is resisted on the ground 
that, being seamen attached to the ship, their claim as salvors cannot be 
allowed. That seamen cannot, in gênerai, be admitted to claim as sal- 
vors is well settled. The rule is placed by Lord Stowell on the ground 
that by the seaman's contract it is his "stipulated duty to protect the 
ship through ail péril, and to dévote his entire possible service to that 
end." For this service his only reward is his wages. He adraits, how- 
ever, that, in "the infinité range of possible events, circumstances might 
présent themselves that might induce the court to open itself to the sea- 
man's daim for salvage." The Neptune, 1 Hagg. Adm. 235. The Eng- 
lish admiralty courts, although adhering to the doctrine enunciated by 
Lord Stowell, admit that the seamaii may be considered a salvor if his 
contract be dissolved; and that this may be efifected by the final abandon- 
mènt of the ship, or by the aet of the master giving the seaman a dis- 
charge. The Warrior, Lush. 476. 

In America the harshness of the rule laid down by Lord Stowell bas 
been still further mitigated. 

In The Two Catherines, 2 Mason, 338, Judge Story observed: 

"In my humble judgment, there is net any principle of law which author- 
izes the position that the character of seamen créâtes an incapacity to assume 
the character of salvors; and I cannot but view the establishment of such a 
doctrine as mischievous to the interests of commerce, inconsistent with nat- 
ural equity, and hostile to the growth of sound morals and probity." 

lo Hobart v. Drogan, 10 Pet. 121, the suprême court, after announcing 
the gênerai rule that seamen are not, in gênerai, allowed to beeome sal- 
vors, adds: 

"We say, in the ordinary course of things; for extraordinary events may 
occur in which their connection with the ship may be dissolved de faoto, or 
by opération of law, or tTiey may eaxeed their proper duty, in which cases 
they may be permitted to claim as salvors." 
v.29F.no.6— 17 



258 FEPERAL EEPOKTEB. 

"When anariners," observes Mr. Curtis, "may be said to hâve ex- 
ceeded their proper duty,. the légal relation, being stUl wndissolved, is cer- 
tainly çiot capable of définition apart frotn circumstances. There is 
much intrinsjc difficulty in the question." Curt. Meir. Seam. 290. 

The observation is just; but I aoi'pei'suaded that, if the ruling of the 
suprême court can apply to any circumstances whatever, it must to the 
case at bar. The question hère presented is not that suggested by Mr. 
Curtis, viz., if extraordinary services, performed by seamen whose con- 
tract remained undissolved; for irt is claimed that the contract was dis- 
solved by the final abandonment of the ship by the master, and by his 
urgent and repeated solicitation to the mate to follow hiâ example. 

It is not questioned that, to constitute an abandonment by the master, 
he must hâve quitted the ship wittiout hope of saving her, and without 
the intention of returning to and.resuming possession of her. That the 
master was among the first to despair of her safety, and to provide for 
his own, cannot be disputed. No one, not even the salvors, appear to 
hâve entertained a hope that the ship could besaved. Nosuch expecta- 
tion, at least in any definite or conscious way, seems to hâve been the 
motive of the mate's conduct. He appears to hâve acted upon a kind of 
instinctive feeling as to to what it became a loyal seaman to do, viz., to 
stand by his ship until the very last. The captain now déclares that he 
intended to retum to her. His déclarations, made after the event, as to 
his secret intentions, ofwhich hegaveat the time no sign, and which did 
not ripen into any act or effort to effect them, are entitled to but little 
weight. That he did not intend, after providing for liis own safety, to 
wholly abandon the mate and his com panions to their fate may be ad- 
mitted; but that he had any intention to return to the ship for the pur- 
pose of resuming possession and command of her I caimot believe. The 
captain and crew had reached shore, made a fire, and had warmed and 
refreshed themselves. A boat did go to the rescue of the mate; but it 
is not certain that this was done by the master's order, and it is certain 
that he did not go in it. His sole object, evidently, was to pick up the 
men who had been left on the raft, if perchance they had not already 
perished. AU believed that she must already hâve foundered. 

But even if the act of the master in quitting the ship should not be 
deemed to amount to a final abandonment of her within the meaning of 
the rule, the circumstances under which the libelants refused to abandon 
her constitute, in my judgment, a discharge by the master of ail claim 
under their contract for their further services. They did not intrust 
themselves to the raft by the master's direction. They remained by the 
ship in spite of his urgent remonstrances; almost against his orders. He 
was unable to impress them with that solicitude for their safety which 
he evidently felt for his own. They remained by the ship at the immi- 
nent risk of their lives, purely as volunteers, when, had they followed 
the master's advice and example, the ship would certainly hâve been 
lost, or drifted off, a derelict, upon the océan. 

If the salvors hâve not, in this case, "exceeded their proper duty," — that 
is, their stipulated duty under their contract, — it is not easy to imagine 
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a case, short of a formai discharge, where they would be deemed to hâve 
done so. To them raay be applied, mutatis mutandis, the words of the 
great chief justice in regard to a similar claim on behalf of a seaman left 
on board a ship deserted by her master and crew. After adverting to 
the gênerai rule, which forbids the allowance of salvage to a mariner be- 
longing to the ship which has been preserved, he says: 

"The claims upon Mm, on the ground of contract, are urged with a very 
ill grâce indeed. It little becomes those who devoted him to the waves to 
set up a titlô to his f iirther services. The captain, who was intrusted by the 
owner with power over the vessel and crew, had discharged him from ail fur- 
ther duty under his contract, so far as any act whatever could discharge him, 
and it is not for the owner to revive the abandoned claim." The Blaireau, 
2Cranch,240. 

I may also apply to those salvors the words of the chief justice, in the 
same case, with regard to the abandoned seaman: "Every principle of 
justice, and every feeling of the heart, must arrange itself on the side 
of the claim." 

Myjudgmentis that the libelants are entitled to salvage, nor is the 
allowance to be diminished because, when they determined to stay by 
the ship, they had no expectation, and but a faint hope, of preserving 
her. If they hâve acted, not from any interested or mercenary motive, 
but from a spirit of loyal dévotion to the ship, and to their duty, which 
forbade them to désert her until she had perished before their eyes, their 
merit is enhanced on the same principle as that acted upon by courts of 
admiralty in awarding increased salvage where the services bave been 
rendered, and gallantry displayed, in saving human life. I am fully 
impressed with the policy and necessity of disallowing the seaman's claim 
as a salvor when ail that he allèges is that the voyage has been more 
than ordinarily protracted, or that his labors bave been exceptionally 
arduous or perilous. To entertain such a claim, would give rise to end- 
less litigation, and impose upon the courts the impracticable task of afc- 
tempting to define the précise limits of the seaman's duty under his con- 
tract. But I am equally persuaded that where the master and the rest 
of the crew bave quitted the ship, renouncing ail hope of saving her, an(t 
some hâve remained in spite of his expostulations, and almost his com 
mands, to çonfront dangers which he declined to encounter, and by so 
doing bave saved the ship, justice, as well as the true interests of owners 
and insurers, demand that the courts should recognize, as a légal right, 
the seaman's claim to a libéral compensation for his supererogatory 
services. 
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Thb Wandebeb.* 

Smith, Owner of Norwegian Bark Wanderer, v. Ashlby Phos- 
phate Co. 

(District Court, E. J). South Oarolina. December 10, 1886.) 

Demuerage— Bill of Ladïno — Evidence— Ambiguous Wobds— Admission of 
Pkiob Conversations to Bxplain. 

Libelant's vessel was, while at sea, let by charter-party. By ita tertns, thô 
vessel, after discharging at A. the cargo then laden, waa to proceed to B., 
there obtain a new cargo, and carry the same to C. The vessel was to pay the 
cost of discharging cargo, and 15 lay days were stipulated for in which to 
load and discharge. In unloading at A., and in loading at B., 13 of thèse 15 
days were consumed. Under thèse circumstances, it was proposed by the 
shippers of the new cargo, who were the same flrm as the original charterers, 
that three instead of two working days should be allowed for discharging, 
and that In considération thereof the ship should be relieved from its obliga^ 
tion to discharge cargo at its own cost, and that the burden should be assumed 
by the merchant; the vessel's crew, however, assisting therewith. This mod- 
ification of the contract was in paroi. Bills of lading were subsequently made 
out and signed. The body of the bills of lading contains the words: "AU 
other conditions as per charter-party of August 1, 1886. " Upon the margin 
of the bill there was contained the folio wing clause: "Three working days 
■ are lef t for discharging. " At the bottom of the bill there was written thèse 
words: "The cargo to be discharged for account of the merchant within three 
working days, crew to assist, if more time used, demurrage to be paid as 
per charter-party. " Held, that the written words upon a printed document 
give rise to an ambiguity which authorizes the admission of the paroi agree- 
ment, and that, in the light of this testimony, the meaning and use of the 
words are explained, and that the consignée, to whose order the bills of lad- 
ing had been assigned, must pay the cost of discharging the cargo. 

In Admiralty. Libel in personam lor freight. 
A. G. Magrath, for libelant. 
J. N. Nathans, for respondent. 

SiMONTON, J. The libelant elaims $246.56 freight of a cargo of 
kainit delivered to respondents, holders of a bill of lading therefor. 
Eespondents admit the amount of freight earned, but claim to hâve 
paid the sum of $129.25 for discharging the cargo, which sum they 
allège shotild bave been paid by the ship, and therefore mnst be de- 
ducted from the freight. They pay into court $117.31, the différ- 
ence between $246.56 and $129.26. The question made is, by whom 
must thé cost of discharging cargo be paid, the ship or the mer- 
chant ? No question is made as to the reasonableness of the amount 
charged for discharging cargo. 

FINDING OP FACT. 

On August 1, 1885, a charter-party was made between the agent 
of the Wanderer and the firm of Hermann & Theilnehmer, of Stettin, 
whereby it was agreed that the Wanderer, then on her passage to 
Stralsund, should, after discharging cargo at Stralsund, load at 

'Reported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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Stettin a cargo of rnanure sait, (kainit,) therewith to proeeed to 
Charleston, South Carolina ; freight, eight shillings sterling for every 
ton of 20 hundred-weight, English, taken on boardjtlie freighter to 
pay ail dues and duties on cargo, aùd the ship ail other charges; 
the cargo to be brought to and taken from along-side at merchant's 
risk and expense; 15 working days altogether to be allowed the mer- 
chant for loading the cargo and discharging the same. 

Under this charter-party, the Wanderer, having arrived at Stral- 
sund, and having discharged cargo, proceeded to Stettin, and waa 
ready to receive cargo as in charter-party. When this was com- 
pleted, it was found that 13 of the 15 days which were allowed for 
loading and discharging cargo had been consumed. Some parley 
took place between the parties, which will be alluded to hereafter, 
and bille of lading were signed by the captain in the office of the 
charterers. Thèse bills of lading were fiUed out by some one, pre- 
Bumably a clerk in their office; but it does not appear whether either 
of the inembers of the firm, the charterers, was présent at the time. 

The bills of lading are partly printed and partly in writing. They 
follow the terms of the charter-party in ail but two respects. They 
refer to the charter-party, and confirm it. They are between Her- 
mann & Theilnehmer, the charterers, and the captain of the Wanderer, 
and they are to order. They vary from the charter-party in thèse 
particulars: Upon them, in writing, is insérted the provision for 
freight as is stated in the charter-party, eight shillings for every in- 
taken ton, omitting the provision that the ton should be 20 hundred- 
weight, English, and closing with thèse words : "Ail other conditions 
as per charter-party of first August, 1885." On themargin are writ- 
ten thèse words and figure, "(3) three working days are left for dis- 
charging;" and atthe bottomof the bills, above the signature of mas- 
ter, are thèse words : "The cargo to be discharged for aecount of the 
merchant within three working days, crew to assist, if more time 
used, demurrage to be paid as per charter-party." The punctuation 
is as in bills. The bill of lading held and produced by respondent 
is indorsed in blank by Hermann & Theilnehmer, , 

The Wanderer arrived at Charleston. The respondents claimed 
the cargo. The question was at once made at whose expense the 
cargo should be discharged. The master of the Wanderer refused to 
bear the expense. The respondents, protesting that he should do so, 
and waiving no right, employed a stevedore, had the cargo discharged, 
and paid the bill, $129.25. 

CONCLUSION OF LAW. 

The contract under which this cargo was carried is to be found in 
the charter-party and in the bill of lading. Whatever verbal agree- 
ment or understanding preceded each of thèse written instruments, 
when they were reduced to writing they expressed the contract, and 
to them we must look for it. 
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The charter-party rtpd. the bill of lading- are between the same 
parties. The bill of lading, signed by the master of the Wauderer, 
ia to the order.of the same firm who are the charterers. Wbatever 
doubttheremaybeinthetestimony whetherHermann & Thèilnebmer, 
or either of them, were présent when the bills of lading were made 
out and signed, or whether the olerk who filled them out acted as the 
agent of that firm or of the master, the firm accepted the bills of lad- 
ing ; acted on them ; by their indorsement, when deliverable to order, 
adopted and confirmed them. The respondents hold title, underthis 
indorsement, of an unnegotiable instrument, and hold as that firm 
held. The charter-party by its terms provided that the cargo was to 
be discbarged at the cost of and by the ship; "the freighter to pay 
ail dues and duties on cargo, and the ship ail other expenses;" "the 
cargo to be brought to and taken from along-side at merchant's risk 
and expense." 

Was this contract changed in any of its terms af terwards ? There 
can be no doubt that parties to a written instrument, — a contract, — 
complète in ail its parts, may afterwards, on suffioient considération, 
vary its terms even by paroi; that such paroi contract can be set up 
and proved ; that, unless it corne in conflict with the statu te of frauds, 
it would be enforced. An effort in this case bas been made to prove 
a paroi contract varying this written contract ; but, as the bill of lad- 
ing was prepared after the coUoquium offered in évidence, and then 
the will of the parties was rediiced to writing, we cannot look beyond 
the bill. 

Did the bill of lading change the contract of the charter-party? 
The first change, omitting the "twenty cwt. English," is unimpor- 
tant. What of the other words, "the cargo to be discharged for ac- 
count of the merchant within three working days, crew to assist, 
if more time used, demurrage to be paid as per charter-party?" If 
thèse words made a change in the cbarter-party, they would not be 
affected by the preceding words in the first altération, "ail other con- 
ditions as per charter-party of first August, 1885." The words we 
are now considering ocour in the same instrument, are in writing and 
not print. They occur in the latter part of thé instrument. It would 
seem that the parties to this bill of lading realized that some change 
may hâve been made by it in the terms of the charter-party, for 
they expressly exclude the idea that the demurrage provided in the 
charter-party was changed : "If more time be used, demurrage to be 
paid as per charter-party." 

Now, what change was made ? As we bave seen, the charter-party 
provided that the cargo should be taken in and be discharged in 16 
working days, and also that the expense of discharging should be 
borne by the ship; the cargo "to be taken from along-side at expense 
and risk of the merchaijt." The bill of lading say s : "The cargo to 
be discharged for aocount of the merchant within three working days, 
crew to assist." Whom? The ship? Is this not within the scope 
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of tlieir employaient ? Then wliy insert it ? And what place bas 
it in a contract with a third party ? The words themselves hâve a 
clear, definite meaning. They raise a question only because of the 
circumstaiices around them, the other words connected with them, 
their place in the bill of lading, that they are in the bill of lading, 
that they are written upon a printed docnuient. Thus an ambiguity 
exista which calls for explanation. 

Mr. Greenleaf, discussing the rule as to the admissibility of paroi 
évidence upon the Bubject-ihatter of written instruments, says: 
"Where tbe agreement in writing is expressed in short and incom- 
plète terms, paroi évidence is admissible to explain wbat is "ptr se 
unintelligible, such explanation not being indonsistent with the writ- 
ten terms." Section 282. So, again, section 288a : "Previous con- 
versations between the parties may he shown, when that beoomes 
important^ to show in what sensé subséquent writings passing be- 
tween them were understood." (Eedfield's Ed.) 

Applying this raie, and admitting this testimony, it appears that, 
while the ship was at Stettin, the 15 days allowed in the charter- 
party for loading and dischargîng cargo had almost expired; that in 
fact but tisTÔ days remained. This exposed the charterer to demurrage 
at a rate of about eight pounds per day. In this condition of things 
it was proposed that three working days should at ail events be al- 
lowed for discharging cargo; that, in considération of this indul- 
gence, the ship should be relieved from its obligation to deliver cargo 
entirely at its own cost, but that the crew should assist in this dis- 
charge, — the burden, however, being assumed by the marchant. In 
order to carry out this, thèse words were added to the bill of lading, 
—words inconsistent with the charter-party, and calling for explana- 
tion. In the light of this testimony, the meaning and use of the 
words are explained. 

Itis ordered and decreed that the respondent pay to the libelant 
tbe sum of f 216. 56, and costs of this suit, and that the amountpaid 
by them iuto court be credited on this sum. 
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The Sarah E. Kennedy.* 

McCarthy and othera v. The Sarah E. Kennedy. 

(District Court, D. New Jersey. November 10, 1886.) 

1. Sbambn— Who abb — Wagbs— Lien— LABonBKs Olaiming as Makinbrs. 

While there exista an undoubted tendency to extend to ail persons, when 
necessarily and properly employed as cp-laborers on a vessel for the purposes 
of the voyage, the privilège of màrin'érs, and vyhile, subject to this qualifica- 
tion, the rule is independent of sex, character, or j)rofe8sion, it would be in- 
équitable and unjust to extend the rule, by implication, to laboring men hired 
by the freighter, and noi )»y the vessel, whose contract was solely with the 
former, and to whom the la.ter was a stranger, and whose only material con- 
nection wlth the vessel was that they were transported in her as passengers 
to the port of destination for the purpose of excavating cargo. The circum- 
stance of their having, during the passage, of their own motion, rendered 
occasionallyslight and immaterial assistance in working ship, cannot be used 
as a pretext when from the évidence it appears that the ■«'essel was provided 
with a full complément of offlcers and men. 

8. Samb— Pi/EadingS and Pkoofs— Variancb. 

While, from the évidence, it ia possible that the libelants might, perhaps, 
hâve had a daim as salvors or lighter-men, it is unnecessary, under the çlead- 
ings, to consider the question. The libelants, having cla'imed as marinera, 
must recover, if at ail, in that capacitv. 

In Admiralty. Libel in rem by laborers claiming a lien upon the 
Yessel for the pay ment of their wages. 
John Oriffin, Jr., for libelants. 
Owen é Gray, for claimants. 

Wales, J. The libelants, 13 in number, sue for seaman's wages, 
and their libels hâve been Consolidated. Their services are alleged 
to hâve been rendered on board the brig Sarah E. Kennedy. The 
brig belonged to Somers Point, New Jersey; and while lying at the 
port of Baltimore, on the seventeenth of July, 1885, was chartered by 
Daniel Walters, her master and agent for owners, to Charles Smedley 
for a voyage from the last-named port to Arenas Key, a small island 
in the Gulf of Mexico, and back to Hampton roads for orders not east 
of New York. By the terms of the charter-party, Smedley stipulated 
to provide and furnish to the vessel a full and complète cargo, under 
deck, of guano in bulk for the homeward voyage, to carry out men 
and materials, to gather cargo, and bring men back, to furnish a stew- 
ard, provisions, take entire care of the men, and to load materials, 
stc, free of expense to the vessel. He was to pay the master or 
agent, for the use of the vessel during the voyage, at the rate of four 
dollars per gross ton for each ton delivered, and deliver the guano 
along-side at Arenas Key at his own expense. Twenty-five days were 
allowed for loading and discharge; and for each day's détention by 
default of the charterer, he was to pay $48. Performance of the con- 

'Eeported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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tract by Smedley was guarantied by tbird parties. The brig had ter 
own master, and a full complément of officers and crew, with an am- 
ple supply of provisions for their separate use. The libelants, each 
for himself, by written agreement, engaged to go with Smedley to the 
island "for a cargo," in considération of wages varying from fifteen 
to twenty dollars per month, and found, "and to be under orders, and 
work diligently as he may direct." The brig was to sail on the twen- 
ty-first of July, but did not get oflf until the twenty- seventh . Smedley 
accompanied the men. 

Nothiûg unusual occurred on the outward voyage until the island 
was sighted, on the twentieth of August, at about 7 p. m., when the 
brig raid ôh a coral reef or bar, and ail hands on board, including 
libelants, went to work throwing over ballast. The tide was low, but 
rising, and, after 15 or 20 tons or more had been thrown over, and 
the top-sails backed, the vessel floated, in about an honr after she had 
struck, and without damage. The weather was calm. The brig put 
to sea, and thë next day came to ancbor off the island. On the 22d, 
the master hotified Smedley that he was ready to discharge supplies 
and receive cargo. Sunday intervening, the libelants did not get to 
work until the 24th. They were quarteréd on the island during the 
time of loading the vessel, digging eut and carrying the guano along- 
side in scôws, from which ît would be hoisted on board by the crew. 
The libelants continued at this work until the fifteenth of September, 
when, in conséquence of a rumor that the water on the brig was fall- 
ing short, they refused to work any longer, but werè prevailed on by 
the united efforts of Smedley and the master to bring off two more 
loads in order to trim the vessel ; and on the evening of that day the 
brig sailed on her return voyage, touching at Hampton roads for or- 
ders, and arrived off Jersey City on October 15th. The libels were 
filed four days afterwards. 

The libelants were landsmen. Only two of them had been at sea 
before,- — one as a fireman, and the otber as a passenger or cook. On 
the voyagé out and back, Smedley, with some of his men, would occa- 
sionally assist at the windlass, and at the braces when the vessel was 
tacking, but they never went aloft, stood watch, or steered. At the 
time of signing the charter party, Smedley agreed to let the master 
hâve the usé of the men when he wanted it, but the master says he 
never called on him for assistance. He had seen Smedley and his men 
take hold of thé windlass and help heave ; had seen them catch hold 
of the braces, and help pull round sometimes; but that most of the 
men never did anything at ail. McCarthy, one of the libelants, says 
that he helpéd any timé "he was asked, — not evëry day, but when h» 
was up out of the hold." 

The cargo was sold for $3,300. The master's claims for freight, 
démarrage, etc., exceeded this éum, and he and Smedley had somé 
kind of a settlement in the office of Lister Bros., the purchàBers of 
the guano, in New York. Smedley receivéd $400, with the undér- 
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standing, on hîs part,, that out of the -balance the master would pay 
his own çlaima, and the wages of the libelants. The master dénies 
that he màde anj such promise. He and Smediey flatly contradict 
each othér, and the ohly reliable testimony on this subject is that of 
Mr. Post, a lawyèr, who was présent at the time the $éOO were paid 
to Smediey. This ■witnéss says tha!t the master's claim was in ex- 
cess of the value of the cargo, and that, "in mâking up the state- 
ment upon which the settlement was effected, it was stated that this 
libel had been put upon the vessel. It was paré of the settlement 
that the captain should take care of the claim of thèse libelants, 
either by resisting and defeating it in the court, or by satisfying it if 
a judgment should be obiained." The défense is that thp libelants 
did not sign sbipping articles as seamen, and did not in face render 
any service.s as such; thjai they were not employed by the vessel as 
laborerSj but contràcted to work on the crédit oî Smediey, and not on 
that of thé brig of cargo; and that the slight and occasional help 
contribûted by.thèm in wofking the ship was entifely volantary, and 
hot of sûçh ohafacter and importance as to give tbem a maritime 
lien. ■ .,"'.'■' ■' ;■.' ., ' ■ _ 

It is cbnterided for the |ibelants that they are entitled to payment 
for services rendéred, as Bètf.meu, or as salvors, or ap stevedores. But 
this contention is foùnàed on the évidence, and not on the a,llega- 
tions contâiîiéd in the libels, which omit any np^ention of claims for 
salvage or for loading the brig. The libelants nxust recover, if at 
ail, aà Beàinen, secunduni allegata et probata. The Boston, 1 Sum. 
331, wherè it Was held not sufficient that there' are facts proved 
which mîght bave a material bearing, unless there are allégations 
Buited to bring them, as matters of plea and eontroversy, before the 
court. See, àlso, Admiralty Eule 23, and Ben. Adm. S 401. The 
only question, then, is, can thèse libelants recover, under the head 
of seamen or mariners, on the law and the facts of the case. The 
flplution ôf this question will govern the decree of the court. 

The main propositiori in support of the affirînative is that "ail the 
persohs who bave been necessarily or properly employed in a vessel 
as co-laborefs for, the great purpose of the voyage, hâve by the law 
been clotliecl ' with the légal rights of mariuers.^no matter what 
might be theii: s^;£, cbaracter, station, or profession." Ben. Adm. § 
241. And tlje cases chiefly relied on to sustain and illustrate this 
rule are Thè'Oîcean Spray, 4 Sawy. 105; The Higklander, 1 Spr. 
510; The Ùakon, Id. 437; The Mima, 11 Fed. Eep. 769. 

In The Océan Spray, âO Indians were shipped by the vessel, at 
Victoria,, to gp to the northern waters to take seal, "and to lend a 
hand on boâi'd whenever they were wanted," for $30 per month, until 
they returp^4,,to yi°toria, wher.e they weie to be paid off and dis- 
charged.rPiifing the out ward voyage, when head winds prevailed, 
they hélpeq to reef ap^ ma,ke sail, heaye the anchor and clear decks, 
but did î^pt sts,nd watch. They were also employed in proouring 
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drift-wood and wàter for the usé of the vessel, and were under the 
control of her ofScers. Judge Dbadt, in an able opinion, decided 
that^ even îf the libelants shipped' and served as sealers only, they 
ought toi be deemed marinérs, as they were certainly co-laborers in 
the oiïly purpose of the voyage, — the taking of fur seal, — and that 
the sàilors on the schooner only contributed to this purpose by nav- 
igating hèr. 

The Minna was a tug emplbyed in fishing ; hér crew consisting of 
a master and engineér, The libelant took no part in navigating the 
vessel, but was employed solely as a fisherman. His contract re- 
quired him togo ont everyday, to set and lift the nets, clean thefish, 
discharging the catch, and reeling the nets on shore. He alsolodged 
on shore at night. It was there held, follow^ing the raie in The 
Océan Sprà'g, attd in Ben. Âdm. § 241, that ail hands employed upon a 
vesselj except the master, are ehtitled to a lien if their services are 
in fnrtheranoe of the main objeet of the enterprise in which she is 
engaged. 

In Tht HigMander, the services of divers and wreckers on hoard of 
a Bea-going'VesSel were hold to be maritime, and thérëfore a lien. In 
that case the libelants were ail regularly shipped by the vessel, and 
Bome of thém were exprôssly required to take part in her gênerai 
management. 

The Canton présents the case of persons employed tô loaçl, navigate, 
and utiload a vessel plying principally bètwéen Quincy and Boston, 
for the transportation of stohe, in which it was decided that when 
the contract of service is for the navigation of tide-waters, and lay- 
ing stone in whatves is raerely incidental and subsidiary to the prin- 
cipal business, the wbole service may be maritime. 

Thèse décisions are not opèn to critieism urtder the particular facts 
on which they were made, and the gênerai principles declared in 
them may be fuUy approved; but they are distinguishable from the 
case at bar in two important éléments, if not more. In the cases 
cited, thé libelants were employed by and upon the vessel; their serv- 
ices werô ditectly given to the vessel ; and, in The Océan Spray, the 
vessel was expressly bound for the wages. In the présent instance 
the men were not shipped by or engaged to work on the brig. Their 
contract was with Smedley, and was made independently of the ves- 
sel. They were at no time under the control of her officers, and it is 
not pretended that whatever service they may hâve performed on the 
vessel was given in obédience to orders, or othérwise than volun- 
tarily; Thej* were neither skilled as seamen, wreckers or divers, 
stevedôres or fishèrmen. They were oommon laborers, and con- 
tracted to go out to the island as such, with the exception of one or 
two, whôm Smedley had bired, as rough carpenters, to build the 
scows. Théy wènt out and'teturried as passengersi The work done 
by them wàs for Smedley, and on his crédit, and not for the brig, or 
on her crédit, or on that of the cargo; and it would be extending the 
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doctrine of co-laborers too far to include their services under that 
liead. 

There is no évidence of any imposition on the libelants by the mas- 
ter or officers of the brig, in taking advantage of their ignorance, and 
endeavoring to use their labor without compensation. If they had 
been inveigled on board as passengers, or on the pretense of being 
carried out as landsmen to work on shore for a third party, and 
had been compelled to do duty on the vessel, they would hâve a just 
and légal claim on the owners. But there is no évidence that any 
fraud or deceit was practiced on them. Their labor was ail on shore, 
and not on the vessel, Smedley was not even the owner pro hac vice. 
His contract was one of affreightment, though styled a charter-party. 
They gave crédit to him personally, and were not deceived by the 
master or agent of the owners; and, though their situation may be a 
hard one, entitling them to sympathy, a maritime lien, being stricti 
juris, cannot be intended by irpplicatioh or construction for their 
benefit. 

The Ole Oleson, 20 Fed. Eep. 384, bas a suggestive resemblance 
to the présent case. There, the intervenors sought to obtain a share 
of the proceeds arising from the. sale of the vessel, on the ground that 
they had rendered maritime services. They had been employed as 
stone pickers by the master, who was also managing owner, to gather 
stone on the shore of Lake Michigan, at or near Alpena, and to assist 
in loading the stone on board as cargo to be carried to Chicago. 
While engaged in this service, they lived and slept on the vessel as 
she lay off shore; and when the weather was such that stone oould 
not be gathered, the schooner would run into Alpena, and the inter- 
venors would then lend a hand in hoisting sail. But they did not 
accompany the vessel on her voyages, and were not employed as sea- 
men, the vessel having a full crew without them. It was not insisted 
that the men were seamen, but that their services were of a maritime 
nature, and entitled to a lien. Judge Dyer, while giving his approval 
to 2'he Canton, The Océan Spray, and The Minna, says the interven- 
ors were mère landsmen, procuring cargoes on shore, and assisting 
in loading them. In a gênerai sensé, their services were in further- 
ance of the vessel's emploj'ment, but not more so than the services 
of stevedores, who, as he understood the authorities, were not enti- 
tled to a lien, though as an original question he thought otherwise. 

Conceding, however, that under récent décisions a stevedore is en- 
titled to a lien, the libelants in the présent case did not act as steve- 
dores. Their work ended along-side of.the vessel. The guano was 
hoisted on board, and stowed by the crew. They, might, perhaps, 
hâve had a claim as lighter-men had they been employed by the brig 
in that capacity, (Ben. Adm. 2184;) but being restricted, as we hâve 
alrëady said, to the allégations of the libels, we find nothing in them 
to warrant a decree for that service. Their claim is that they hired 
on board the brig as seamen on the crédit of the vessel and cargo, as 
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well as the owners and charterer, and that, during tbe whole of the 
voyage they were obedient to the lawful commanda of the master and 
Smedley. The évidence does not bear ont this claim ; and, under 
the pleadingB and on the facts proven, the brig is exempt from lia- 
bility. 

This conclusion makes it unnecessary to consider the daims for 
damages for a shortage of provisions and gênerai bad treatment dur- 
ing the voyage, because the owners were not responsible to the libel- 
ants on aocount of thèse charges, even were they true. Neither càn 
the owners beheld responsible for the alleged undertaking of the cap- 
tain to pay the libelants out of the proceeds of the sale of the cargo. 
The latter undertaking, had it been made, being without the scope of 
the captain'é authority, could not bind the owners. The Norman, 28 
Fed.Eep.383. 

The libéls must be dismissed. 



The g, Babbee.* 

Stevens V. The G. Babbeb. 

(IHsMei Gowt, W. D. Miehigan, S. D. August 6, 1885.) 

Saivage — Sehticbs Bendbbbd at thb Request of Contkactor— Knowledge 
ov Agkbement — Bpfect op. 

One who déclines to assist a stranded vessel wheû requested by her master, 
but who subsequently, without any such invitation, joins in the undertaking 
at the request of one who, for a flxed price, has undertaken the work, with a 
fuU knowledge of the relations of the parties, and the terms of their agree- 
ment, must look to the contractor, and not to the vessel or her proceeds, for 
payment. 

In Admiralty, Libel in rem for salvage. 

Orinckshaw & Grier, for libelants. 

M. C. & A. A. Krause, for respondents. 

WiTHEY, J. The libel in this case is for the recovery of salvage per- 
form.ed by the tug Joseph H. Martin, of Charlevoix, upon the schooner 
G. Barber, while a wreck on the beach near Leland, on the west shore 
of Lako Miehigan, in this district. The services were rendered in June 
and July, 1884, for which $560 are claimed. Andrew Holmand, mas- 
ter and managing owner of the schooner, bas appeared and answered, 
setting up as a défense that libelant's services were not performed at the 
instance or request of either the master or owners of the vessel, but at the 
request of Eli Toulouse, who undertook to rescue the wreck, and take 
her iuto port, for a title to one-half of the vessel, and that libelant, at 
•and prier to the time of the alleged services, had notice of such contract 

iRepoHed by Théodore M. Btting, Eaq., of the Fhiladelphia bar. 
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nndertaking, The answer also states, by wsiy of demurrer, that it ap- 
pears on the face of the libel that libelant is the owner of but one-half of 
the tug J. H. Martin, and, thereforecannot maintain the suit by rea- 
son of the non-joinder of the other owner. I shall dispose of the case on 
other grounds than the non-joinder of the owners as libelants. 

The matters set up in the answer as a défense to the merits of libelant's 
claim of a lien are fuUy sustained by the évidence. There is no dispute 
as to whether the services were rendéred, nor as to their value. The 
Bchooner went onto the beach in April, 1884. No effort was made to re- 
lieve her until June, when Capt. Holmand applied to libelant to go with 
his tug to her rescue, which he refused to do. Libelant says in bis tes- 
timony that the reason of his refusai was he did not know the condition 
the vessel was in, was not acquainted Tvith Capt. Holmand, and was un- 
willing tô go to work without a guaranty of payiiient. The captain then 
applied to Capt. Eli Toulouse, of the tug Payne, of Charlevoix, and of- 
fered him title to one-half of the schoôner if he would rèlease and take 
her into port; Toulouse finally accepted the terms, and entered upon 
the undertaking. He left Charlevaix for the wreck, and, at Leland, 
sent, June 11, 1884, a telegram to the tug Martin at Charlevoix tocome 
that night to the schoôner Barber with 100 oil barrels. Libelant re- 
eeived the dispatch about midnight, and at once proceeded to take on 
the barrels where the dispatch in<^icated they would be found, and con- 
veyed them to Leland. Hère they were recejved by Toulouse, and the 
Martin returned to Charlevoix. A Short time subséquent to freighting 
the barrels, the tug Martin was taken by libelant to the wreck, at the 
Personal request of Toulouse, and there engaged hèr in dredging a chan- 
nelto,' where she lay on the beach. Before completing such work libel- 
ant returned with his tugto Charlevoix to tow out vessels, but soon sent 
back the tug in charge of another captain, with Toulouse and a double 
crew upon her, and renewed with her the work necessary to rescue the 
wreck. On this occasion the vessel was moved into deeper water about 
20 feet, but she settled down, her bottom resting on the sand, her decks 
under water to her forward hatch. 

Capts. Holmand and Toulouse were présent, as they had also been on 
the previous occasion, assisting in the work. It appears to bave been 
the opinion of both that the vessel would not float in her then condi- 
tion, and Toulouse expressed a deterniination to abandon his undertak- 
ing, and remove from the wreck his barrels. He even made an attempt 
tç accomplish this; but some objection being made by Capt. Holmand, 
apd it being suggested that additions! barrels ought tobe procured and 
further effort be made to float the schoôner, Toulouse concluded to, and did 
fetum to Charlevoix with the tug Martin and crew, without any definite 
understanding of what further would be donc. After w^iting at Leland 
for about 10 days, without hearing from Toulouse, Capt, Holmand went 
to Frankfort, and engaged the ownerg qf the tug Hall of that port to go 
to work to rescue the vessel. On his return from Frankfort he metTou- 
louse, on his way to the wreck for his barrels, and Infor med him of the 
engagement of the Hall, Toulouse was dissuaded from his purpose of 
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abàndoning the wreck, requested Holmand to wire the Hall to come to 
the wreckat once, which she did, ànd in a few hours the schoouer was 
afléàt. Capt. Hoimaiid then offered Toulouse, in case he would pay the 
chargés of the Hall, and take the vessel into port at Charlevoix, tocarry 
eut the contract, and convey to him one-half of her. To thia Toulouse 
consented, and the Payne towed the vessel into port. 

Gapt. Holmand, within a short time, caused to be conveyed to Tou- 
louse half of the schooner, and proceeded to make repairs on her at a 
cost of about $1,000, occupying about three months in fitting her up, 
when she was employed in freighting. Subsequently, some time during 
the foUowing winter, I believe, she was libeled by the owners of the tug 
Hall to enforce a lien for salvage, which service Toulouse had neglected 
to pay. A decree has been rendered in their behalf, and the vessel has 
been sold for $982, which sum is now in the registry of the court. 

At the time the schooner was towed into Charlevoix, before the repairs 
were made, she was of the value of not more than $300. When fally 
repaired, her value was about $1,800. Capt. Holmand paid for the en- 
tire cost of the repairs, except twenty or thirty dollars paid by Toulouse. 
The sum decreed in favor of the owners of the tug Hall is $245. Capt. 
Holmand is sole claimant before the court for the remnant, which wiU 
be considérable less than he expended on repairs subséquent to the time 
the claims accrued for salvage. 

Such being the substantial and material facts of the case, it appears 
that Capt. Touloufee had a definite and explicit bargain with Capt. Hol- 
mand to release the wreck for title to one-half interest in her, and that 
libelant khew of sOch bargain, and assisted in the work at the spécial 
instance and request of Toulouse, having previously refused to go to 
work on the crédit of owners or of the vessel. It is manifest, under the 
facts, that Toulouse woùld hâve no action in rem, and I think it eqiially 
manifest that libelant cannot maintain an action m rem against the ship, 
for the reason that the maritime law gives no lien in such case. It was 
incumbent on the claimant to show that there was a definite bargain with 
Toulouse as to the compensation he was to receiye, but this he has donc. 
There is no foundation for claiming that libelant understood that he was 
rendering assistance at request of the master ôf the vessel, or for saying 
that he understood his work was being done upon the crédit of the vessel 
or of her owliëtSi His refusai to work on her without first being secured, 
and Subseqùeûlily assisting at the request of Toulouse with notice of the 
latter's undertaking, without any conférence whatever with Capt. Hol- 
mand on thesubject, renders it quite clear to an impartial mind that 
libelant had no such underatanding. 

A reward for salvage is not genérally participated in by those who fail 
to effect a rescue, if they voluntarily and without justification abandon 
the wreck; and , when compensation is awarded , it is usually a share of 
the property rescued, and nothîng more. In which case, if libelant's 
claim was enforceable, as the value of the rescued ship was but $300, 
this would be the compensation, at most, to be shared between ail the 
salvors. The évidence shows that libelant made no' daim upon Capt. 
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Holmand or the vessel until after the repairs were made, though they 
were made at Charlevoix, where libelant resided, and employed his tug 
in towing vessels in and ont the harbor, and not until half the vessel had 
been conveyed to Toulouse in fùlfillment of the contraot made with him. 
Ail the facts go to defeat ail claim of justice and equity on the part of 
libelant. Any other view than that I hâve expressed would give to one 
80 disposed, who contracta to relieve a vessel in distress for a definite 
price or spécifie payment, poWer to do great wrong to her owner. The 
owner, Capt. Holmand, and his original co-owner, are not liable m 
personam, under the facts presented by the évidence; whereas Toulouse 
manifestly is liable, and there would be barefaced injustice to allow libel- 
ant, upon the plea of a claim for salvage, to takefunds belonging to the 
claimant, Holmand, by decreeing a lien against the ship for a debt owing 
by Toulouse, and by him only. 

The usual decree will be entered, in accordance with this opinion, dis- 
missing the libel of Hiram S. Stevens, and for costs in &vor of claim- 
ant against libelant and the stipulators. 



The Cloud.* 

Beeqantz and others v. The Cloud. 

{Biatrict Gowrt, E. D. Pennsyhania. December 8, 1886.) 

Sait AGE— Tna at Whahf as Fire. 

A tug took flre while tied to a wharf. While the fire was burning, and the 
firemen on sliore were trying to put it eut, the tug got loose, and was in dan- 
ger of escaping beyond the reach of the firemen. Libelants secured the tug, 
made her f ast, and aided in extinguishing the flre. Held, that they liad ren- 
dered a ealvage service, and were entitled to comuensation. 

In Admiralty. 

Théodore Etting, for libelants. 

Flanders d Pugh, for respondent. 

BuTLEE, J. In view of the proofs, it must be held that the libel- 
ants rendexed a salvage service. It is clear that they tied up the 
tug, which had become unfastened, with no one ou board, and waa 
80 near the ou ter end of the dock as to be in some danger of escap- 
ing, or passing beyond reach of the firemen on ehore; they also did 
Bomething towards extinguishing the fire, and preventing her de- 
Btruction. The services were not hazardous, nor of great value, and 
occupied but little time. They must be compensated aocordingly. I 
believe the sum of $75 will be a sufiScient and fair oompensation, and 
this sum is allowed. A decree may be so eutered. 

>Beported by C. Berkeley Taylor, Esq., of the Fhiladelphia bar. 



273 



YoDNG V. Merchants' Ins. Co. of Neware, N. J. 
(Circuit Court, D. South Oarolina. December 10, 1886.) 

1. Bbmovai. op Causes— Costs—'Witnessks Subpœnabd afteb Pétition Filed. 
Where a cause is removed from a state court to a fédéral court, on the 
ground tliat it is a controversy betweea a citizen of the state where the action 
18 brought and a corporation created under the laws of another state, the state 
court loses jurisdiction immediately upon the flling of the pétition for removal ; 
and costs for witness fees'in the state court for witnesses subpœnaed there- 
af ter will not be allowed. 

8. Same — WtTNBasBS ATTEKDiNa TO GiVB Dépositions — Dépositions Issubd 
FBOM State Coubts not TJsed — Commissionees' Febs— Number of Com- 

UISSI0NES8. 

Where a cause is removed from a state court to a'federal court, costs of wit- 
nesses attending at the taking of dépositions issued ont of the state court 
Will be allowed if the dépositions were issued bef ore the removal of the cause, 
even if they were not used, because of the présence of the witnesses, or be- 
caùse the f acts testified to were admitted at the trial. The feesof three com- 
misiSionerB for taking the dépositions will be allowed, if the défendant against 
whom the costs are taxed assented to that number being employed; U not, the 
costs of but one will be allowed. 

8. WlTNESS— MlLEAGB AND FeB DiEM. 

Air parts Of the state of South Oarolina are within the jurisdiction of the 
United States circuit court for the Eastern district of South Oarolina; andper 
âiem and mileage will be allowed-witaesses attending at a trial in that court 
who corne from the Western district of that state, no matter what the dis- 
tance. 
i. 8amb— Attkndancb on Cotjbt in Anotheb Action— Double Feeb. 

Witnesses will not be deprived of their per diem and mileage by the f act that 
they were in attendance On the court in another cause between différent par- 
ties, and received per diem and mileage theref or. 

5. Bamb— Nttmbbe op Witnesses on Bach Issue— Gbn. Bt. S. C. § 3193. 

Under Gen. St. 8. C. § 3193, mileage and per diem will be allowed for but 
three witnesses to each issue raised in the action in which they are subpœ- 
naed. 

8 Saue — Fbes, how Calculated — Point Admitted, on Which Witnesses are 
Callbd— -New Trial. 

Witnesses subpœnaed to testify_ to a particular point will be allowed mile- 
age and per diem up to the admission of their testimony, although the other 
party admits at the trial the point to be proved by such witnesses, and a sec- 
ond trial being had, and no stipulation or entry made on record that the point 
would be admitted at such second trial, such witnesses will be allowed j>er 
diem and mileage for attendance at that trial also. 

7. Samb — Witnesses not Dbmanding Pbepatmbnt — Obligation op Party 

SuMMONiNtt— Taxation. 

Witnesses do not lose their right to mileage and per diem, by not insisting 
upon prepayment; and the party summoning them, being bound to pay sucn 
mileage tmaper diem, may tax thém in his costs. 

8. Samb— WiTNESSEs SnBPŒNAED and Présent— No Trial— No Notice to 

Witnesses. 

Where a cause was on the docket, and could be tried at a tenn of court at 
which it was not tried, and bef ore learning that the trial would not take place, 
a party summoned witnesses whom he was not able to notify that the trial 
would not be had, such witnesses, attending court, are entitled to tiieir mile- 
age and per diem. 

On Motion to Tax Costs. 
De BruM and Mitchdl & Sm&h, for plaîntiff. 
v.29F.no.7— 18 
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H. R. Jachon, Jr., for défendant. 

SiMOKTON, J. This is a question of taxation of costs, coming np on 
review of a taxation by the clerk of this court. The action was on a 
policy of insurance. ît was originally brought in the circuit court of 
South Carolina, sitting for the county of Abbeville, and was removed 
into this court, the controversy being between a citizen of South Caro- 
lina and a corporation created under the laws of the state of New Jer- 
sey. ^ 

The first question is as to costs incurred in the state court. As we 
hâve seen, the action was commenced in the state court. A pétition for 
removal, with every formality required by law, was filed on seventeenth 
October, 1884, to the first terni at which the case was triable. The case 
was within the, act of congress. The state court had no power to refuse 
the removal, could do nothing to affect the right of removal, and its 
rightful jurisdîction ceased eo instariti. Dlll. Rem. Causés, (3d Ed.) 92. 
Every subséquent exercise of jurisdiction was null and void, and every 
step coraan nonjiadice. Dill. Rem. Causes, (3d Ed.) 98, note; Steam-ahîp 
Oo. V. Tugmm, 106 U. S. 122; S. Cl Sup. Ct. Rep. 58. Nor is the 
adverse party entitled to notice pf the tinie and place ôf presenting the 
motion. DÛl. Rem. Causes, (3d Ed.) 92, note 2. This being the case, 
ail costs taxed for witnesses in the stetè bourt on subpbèna issued, as is 
admitted, after seventeenth October, 1884, are disallowed, and ail costs 
of the clerk and sheriflf after that date are not chargeable on défendant). 

The action having been removed, and motipn to remand having been 
refused, was trièd in this court, April term, ISS^t and resulted in a ver- 
dict for the plaintiff, which was set aside. It was tried again at April 
term, 1886, resulted in a verdict for plaintifif, and a motion to set aside 
the verdict was refused. 

. The witnesses resided more than 100 miles from the place of trial, but 
were résidents in South Carolina, in the county: of Abbeville, for the 
most part. Abbeville is in what is known as the Western district of 
Sôiith CaroUna. , The place of trial was at Charleston, in what is known 
as the Eastem «iistrict. AU, or nearly ail, of the witnesses on the first 
trial were also Witnesses under subpœna in another cause between the 
same plaintiff and another insurance company, known as the Farmers' 
Insurance Conipany, and were paid per diem and mileage. The num- 
ber was 13 in aUi At the trial in April, 1885, when witnesses were 
called as to thé value of the property, the defendaht's'àttorney admitted 
as proved the testimony they were prepàred to give, and they were not 
examined. Thirtëen witnesses were présent under subpbèna. . There is 
no évidence that plaintiff bas paid thèm their per diem and mileage. 
The clerk bas tiixed up as costs pèr dierrt and full mileage for those wit- 
nesses. ,■,,,:■■■. . " ,■ ■ 

The first objection taken by défendant la that mileage cannot be taxed 
for witnesses who réside more than 100 miles from the place of trial, — 
certainly for not more than 100 miles going, and the same number re- 
turning. Mileage can be chargèd in every instance in which a subpœna 
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can be îssued and enforced. The subpœna can be used to compel the 
atteûdance bf a witoess, if he lives within the jurisdiction of the court 
out of which it is issued, or, if he be without the jurisdiction, if he live 
within 100 miles of the place of trial. DreshiU -v.Parish, 5 McLean, 241 ; 
Awm:, 5 Blatchf. 134; SpmMing v Tucher, 2 Sawy. 50. AU parts of thé 
State of South Cardina are within the jurisdiction of this court. Its 
process runs ail through the state. It does not know, in the sensé which 
affects its jurisdiction, either the Eastem or Western district. This objec- 
tion is overruled. • 

That any or ail of the witnesses examined in this action in April, 1885, 
were also in attendance on the court in auother cause, not between the 
same parties, and that they hâve been paid for such attendance, cannot 
deprive them of Iheir right to per diem and mileage in this case. If they 
wereunder subpœna to testify in this case, and so came and attended, 
they bave earned their compensation. Parker v.' Bigler, 1 Fish. 285, 
quoted by Dësty, Fed. Proc. 445. This exception is overruled. 

Although 13 witnesses were examined, the plaintiff cannot tax per diem 
and toileage for more than three to eaoh issue. Bussard v. Catcdin, 2 
Cranch, C. C. 421; Gen. St. S. C. § 2192. The clerk will reform the 
taxation, if need be, to conform to this rule. 

Where issue bas been joined, and the points in controversy fixed, it 
is the duty of the plaintiff, or the, party on whom is the burden to sum- 
mon his witnesses, to bave them présent to testify. If at the trial the 
other party admit the particular points to be proved by such witnesses, 
they, nevertheless, are entitîed to per diem and mileage, — that ia to say, 
their pçr âiem up to the admission of their testiuiony. They cannot 
get per diem. for any day afterwards during whichr they may a.ttend the 
trial. To this extent this objection is overruled, 

It is also claimed that no per diem or mileage can be taxed for wit- 
nesses, umess it be shown that such witnesses hâve been paid by the 
party who subpœnaed them before or at the trial. The case of The 
Highlmi(^, (Betts, J.,) 19 How. Pr. 334, quoted in 4 Ben. 358, is 
cited. ! The true rule is this: The pei diem and mileage of a witness 
cannot be taxed in the costs of the judgment, unless the witness himself 
daims this compensation, dark v. Linsser, 1 Bailey, 190. He can 
demand them before he obeys the subpœna. He does not waive them 
by not insisting upon prepayment. Having made his demand before 
judgment entered, the party summoning him is bound to pay theih, 
and beihg so boùnd he can tax them up in his costs. The per diem and 
mileage of ail witnesses who, under this opinion, are entitîed to them, 
and who bave presented and proved their claims, can be taxed in this 
cause. 

At the second trial in April, 1886, nine witnesses attended. Some 
of thèse were subpœnaed to testify as to points admitted on the former 
trial. Ail of them lived more than 100 miles from the place of trial and 
in this state. No stipulation or entry was made on record that the 
facts admitted on the first trial would be admitted on the second trial, 
nor was any assurance, verbal or other wise, j^iven to this effect. The 
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plaintifif was bound to prépare and prove his case. The per diem and 
mileage of thèse witnesses, subject to the rule that but three could be 
used for each issue, can properly be taxed. 

Between the first and the second trial this court met in Columbia, in 
November, 1885. The cause was bn the docket, and could be tried. 
The plaintiff's attorney learned before court met that there would be no 
trial) and was able to inform ail but two witnesses. Thèse attended that 
court. They are entitled to mileage and per diem. 

Certain dep«sitions were taken . in the cause, de bene esse, issued out 
of the state court. If thèse were issued before pétition for removal, costs 
of witnesses attending them can properly be taxed, even if the déposi- 
tions were not used because of the présence of the witnesses who were 
thus examined, or because the facts testified to by them were admitted. 
Otherwise, they cannot be taxed. The fées of three commissioners are 
also charged. Three were unnecessary, unless the défendant assented. 
If he did not so assent, and if the dépositions were issued before pétition 
for removal was filed, let the costs of one commissioner, $10, be aUowed. 

Let the derk reform the taxation in accordance with the rules above 
laid down. 



Meehan V. Valbntinb.* 

(OîreuU Court, B. D. Pennsyhanîa. October 11, 1886.) 

1. Partnebship— What Oonstitutes — Participation in Profits. 

Participation in the profits doesnotconclusivelyestablish a partnerstiip re- 
lation, bût such participation must be considered as évidence tending to es- 
tablish ^hat relation, and, in the absence of otlier proof, is to be regarded as 
Bufficient to make out a partnership. 
8. Samb— Wbittbn Agrbbmbnt. 

Wliere the agreement for the partnership is in writing, its tenus must be 
considered in connection with the participation in the profits, in determining 
whether the partnership relation has been established or not. 

Âssumpsit by Meehan against Valentine, exécuter of W. G. Perry, 
upon promissory notes made by L. W. Counselman & Co., of which 
firm the defendant's testator was alleged to hâve been a member. 
The plea was no partnership. Dpon the trial it appeared that the 
ostensible partners of L. W. Counselman & Co. were L. W. Counsel- 
man and Charles Scott. In March, 1880, W. G. Perry loaned L. 
W. Counselman & Co. $10,000. The terms of their agreement were 
expressed in the following writing: 

L. w. COtJNSBLMAN. ALBERT L. SCOTT. 

Office of L. W. Counselman & Ce, 
[Trade-marli.] Oyster and Fruit Packers, 

Cor. Philpot and Will Streets. 

Baltimore, Md., March 15, 1880. 
For and in considération of loans made and to be made to us by Wm. G. Perry, 
of Philadelphia, amounting in ail to the sum of $10,000, (ten thousand dol- 

>Eeported by 0. Berkeley Taylor, Esq., of the Philadelphia bar. 
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lars,) for the term of one year from the date o£ said loans, we agrée to pay to 
the said Wm. G. Pôrry, in addition to the interest thereon, one-tenth of the 
net profits overand above the sum of ten thousand dollars on our business for 
the year commencing May 1, 1880, and ending May 1, 1881, — i. e., if our net 
profits for said year's business exceed the sum of ten thousand dollars, then 
we are to pay to said W. G. Ferry one-tenth of said exeess of profits over and 
abovethe said sum of ten thousand dollars; andit is furtheragreedthat.if our 
net profits do not exceed the sum of ten thousand dollars, then he is not to be 
paid more thanthe interest on said loan, the same being added to notes, at the 
time they are given, which are to date from the time of said loans, and pay- 
able one year from date. 

[Signed] L. W. Counselman & Co. 

Approved by me. 
[Signed] L. W. CoxmsELMAN. 

The loan was renewed in May, 1881, 1882, 1883, 1884, similar 
agreements bieteg executed. In November, 1884, William G. Perry 
died, and in April, 1885, the insolvency of the firm was annoanced. 
During the years 1880, 1881, 1882. and 1883, moneys were paid to 
Perry as profits under the terms of the agreement. At the close of 
the plaintiff's case, defendant's counsel moved for a nonsuit, upon 
the ground that, under the terms of the writings in évidence, no part- 
aiership relation was established. 

John G. Johnson, for plaintiff. 

The original rule, well settled both in England and in the United States, 
was that a participation in profits constituted a partneiship as to third per- 
sons. There were certain well-known and spécial exceptions to this rule, but 
the rule itself was well settled. This rule was entirely overturned in Eng- 
land in the case of Cox v. Hiokman, and the question of partnership was 
made to rest upon the intention of the parties themselves. It was univer- 
sally conceded that this was an entire and complète révolution of an existing 
and well-settled rule; and parliament, recogniziiig this fact at once, undertook 
to regiilate the whole subject by législation, and the law in England is now 
governed by statute. In this country, in one or twp of the states, as, for ex- 
ample, Khode Island and probably Kew York, the courts hâve foUowed the 
Ènglish case of Cox v. Hiokman, andby aspecies of judicial législation over- 
turned the existing rule. In other states they hâve refused to départ from 
the original rule. Mowland v. Long, 45 Md. 439; Pratt v. Langdon, 97 
Mass. 97; Lockwood v. Boam, 107 111. 235; Sager v. Tupper, 38 Mich. 258. 
Other of the states, as, e.g. , Pennsylvania, hâve wisely prefe^;^d to make the 
necessary changes in the law by législation. 

The rule in the fédéral courts is flrmly established in accord with the doc- 
trine of the earlier English cases. The suprême court announced its adhér- 
ence to this rule in Berthàld v. Goldsmith, 24 How. 536; JBeauregardv. 
Case, 91 U. S. 134. 

In the circuit courts the décisions hâve been in affirmance of the doctrine of 
Berthàld v. Goldsmith, that the partnership dépends on the participation of 
the profits, and in disaflirmance of the rule of Cox v. Hiokman, that the in- 
tention of the parties is to govern. In re Ward, 8 Keporter, 136; In re 
Francis, 2 Sawy. 286; Oppenheimer v. Clemmons, 18 Ped. Eep. 886. 

H. P. Brown, B. G. Date, and S. Dickson, for défendant. 

An agreement to pay a share of profits in considération of a loan of money 
does not necessarily impose upon the lender the liabillties of a partner. The 
question is one of intent; and if, from the whole transaction, it is seen that 
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ihe éléments of the partnership relation do not exist, the agreement to pay a 
liliare of the profits is not conclusive. Qrœe y. Smith, 2 W. Bl. 998; Waugh 
Y. Caner, 2 H. Bl. 235; Lindl. Partn. 20, 25; Bumell v. Himt, 5 Jur, 650; 
Lindl. Partn. 84; Cox v, Hiokman, Lindl. Partn. 40; Bullen v. Sharp, 
L. E. 1 C. P. %Q;Mollwo Y. Court of Wards, L. K. 4 P. C. 419; Pooley v. 
Driver, 5 Ch. Div. 458; In re Ward,\V. S. D. C. Tenn.) 8 Reporter, 136; 
Burckle v. Eokart,l Denio, 337? Holmes v. Railroad Oo., 5 Gray, 58; Bos- 
ton Smelttng Oo. y.8mith,{&, I.) 11 Cent. Law J. 211; Hart v. Kelley, 83 
Pa. St. 286; Pleasants v. Fant, 22 Wall. 116; Einstein v. Gourdin, 4 Wood, 
415; SwannrV. Sanhorn, 4 Wood, 626; Oppenheimer v. Clemmons, 18 Ped. 
Eep. 886; Bichardson v. Hughitt, 76 N. Y. 55; Cassidy v. ifaZi, 97 N. Y. 
159. 

McKennan, J., (orally.) I hâve no doubt that, under the law aa it 
Btood before the modetn décisions, one who participated in the profits 
of a partnership was to be regarded as a partner, and, as between him- 
self and tbird persons, was liable for debts contracted by the par- 
ties. This was so determined in Orace v. Smith in the latter part of 
the last century. The reason of the décision was that a person who 
received a portion of the profits, and thus withdrew from the cred- 
itors of the firm a portion of the fund to which they were entitled, 
was justly liable for the debts of the firm. This seems to hâve been 
the rule without any exception. But afterwards it was hel|d, in the 
^ case of an employé who was compensated out of the profits — whéther 
by devoting to him a portion of the profits, or by giving an équiva- 
lent out of the profits of a certain sum agreed to be paid him — that 
that did not constitute a partnership. I can see no reason for this 
exception. It seems to me the reason why other persons who do not 
stand in the relation of employés are subject to liability under cir- 
cumstances precisely the same as those in the cases of employés is 
not clear. But the exception was made. 

Thus the law seems to hâve stood in England for manyyears. As 
is Buggested by Mr. Johnson, the law had not been determined by the 
highest judieial tribunal in^Great Britain until 1860. The law was 
thus deelared by the other courts in England until the case of Cox v. 
Hickman, which changed the rule as it had existed before, and greatly 
modified it in the décisions which hâve been made. If the question' 
was an open one in England, it ought to be regarded as an open 
question in this country, in so far as the décisions hère rested upon 
tfae décisions in Grâce v. Smith and Waugh v. Carver, and by inferior 
courts in England. But in 1860 it was decided by the house of lords 
that the rule which prevailed before, founded upon thèse two early 
décisions, was wrong ; and a new rule, or a modified rule, was estab- 
lished. The rule as determined by those two old cases was that to 
share in the profits was to make the sbarer a partner. As I under- 
stand the décision in Coxv. Hickman, ^hat is not altogether discarded. 
Participation in, the profits may be, and still is to be, considered as 
évidence tending to establish the partnership relation, and, in the 
aosence of any other proof, is to be regarded as suificient to make 
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that put. In Cox v. Hickman it is still admissible, and :s to be con- 
sidered as évidence touching the alleged relation of partnership, ànd 
is sufficient if no other évidence is offered. But, as determined in 
that case, it is not conclusive. Other circumstances surrounding the 
transaction (where the agreement is in writing, the terms in which 
that agreement is couched) are to be considered, in connection with 
the participation in the profits, in determining whether the partner- 
ship. relation has been created or not. 

Now, that is just the différence between the law as it stood until 
1860, in Englànd, and the law as it stands now. Before 1860 a 
mère participation in the profits, wbatever may bave been the inten- 
tion of the parties, whatever may bave been their agreement, was 
conclusive o| the liability of the participant to the creditors of the 
firm. Sincethen the whole transaction is to be taken into considér- 
ation, and frosQ that it is to be determined whether the relation of 
partner was to be created. As I said before, the American courts, 
followingithose early cases, held the rule a$ it was tbere enunciated. 
Since the décision in Cqx v. Hickman, perhaps the American courts 
hav« been prompted to consider this question by the light thrown on 
it by that décision ; and thére has been unquflstionably a great change 
or modification in this country of the law as it stoOd before that dé- 
cision. In many of the states, the rule as it was recognized in Eng- 
landi aûd established by thèse earlier cases, was ôhanged, and was 
made to conform to the décision of the house of lords in Cox v. Hiçk' 
man; notably so in Massachusetts, in Ehode Island, in New York, 
and, also in Pennsylvaçia, because undoubtedly, until within a few 
years past, the law in Pennsylvania has been held to be as it was in 
England before the case of Cox v. Hickman. That is a very striking 
evid&ncéof the marked progress made by the courts of this country 
in that branch of the law. 

i So in the fédéral courts we hâve the case reported in 24 How. 
(Berthold v. Goldsmith.) That did not involve the scope of the es- 
tablished rule, except in so far as it applied to employés. It was 
tbere held by the court that an employé who was to be compensâited 
out of the profits of a partnership did not thereby become a partner. 
But there are utterances by the court in both directions. They do 
say that actual participation in the profits créâtes a partnership be- 
tween the parties as to third persons, whatever may be the intention 
in that behalf. But there are expressions in the other direction : that, 
in determining the actual relation that exists between the parties, ail 
circamstances having a bearing upon that inquiryare tobe taken into 
considération. But in the cases before Judge Hammokd and Judge 
Deadt the law is stated to be that an agreement between persons 
sharing in certain proportions of the profits of the business does not 
necessarily make them partners as to each other under circumstances 
such a,s to render them liable to thjrd persons. . It is said by both of 
thèse judges, although I bave not been able to verify their statement 
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by my own examination of the case, that the case in 24 How. is not 
to be regarded as a décision in favor of the old rule of the common 
law. That a participation in the profits is ipso fado conclusive of a 
partnership is not established by the suprême court of the United 
States. 

' So that, in view of ail thèse décisions, it seems to me to be an open 
question, or at least one not closed by such authoritative décisions as 
are binding upon this court; and I think, in view of those which hâve 
been presented to the court, thé décisions may hereafter reach tbe 
point which has been reached by the house of lords in England. This 
seems to me to be tbe most reasonable and fair interprétation of the 
rule, and, as I am not constrained by any décisions to which I bave 
beèn referred, I am inclined so to hold the law in this case. 

The question is, then, as to the effect of this agreement. That is 
a matter for the détermination of the court. The paper must be 
taken togetherj in its entirety, to ascertain what was the intention of 
the parties, and what was the effect of what they did. In the first 
place, it is to be considered that this transaction, upon its face, was 
intended to évidence a mère loan. It was secured, in the ordinary 
form, by this paper, setting forth the obligation of, or the bargain 
made by, Counselman & Co., aclinowledged as such, and stipulating 
for its payment at the end of the year. In that connection it is 
agreed, and clearly, as it seems to me, in considération of the loan, 
and as a compensation for the loan, to pay more than the interest 
thereon. That is ail that the agreement amounts to. There is no 
stipulation hère of any right of the lender tç participate in the con- 
trol of the business, There is nothing touching that within the four 
corners of the agreement; but it évidences a loan of $10,000, an ob- 
ligation to repay it, and, as compensation for it, the usual rate of 
interest, and, if the profits of the business exceed $10,000, then 10 
per cent, of such profits, in excess of that sum, to be received by the 
lenders as a compensation for the use of the money by the borrowers. 
I oannot, therefore, regard it, either in its terms or in its proper sig- 
nificance, as anything else, from beginning to end, than a loan of 
money, and a provision by the parties for the compensation of the 
lender for the use of such money, and as in no sensé, therefore, in- 
dicating an intention on the part of thèse persons, or any one of them, 
to change the relation of debtor and créditer (which is that which the 
paper purports, as I bave said) into a contract of partnership, or 
into an agreement in any way to make the lender responsible for 
any of the debts contraeted by the members of the company. Such 
being my view of the proper construction of this paper, I must say 
that, in my judgment, the plaintiffs are not entitled to recover, and 
the motion for a nonsuit is granted. 

Note. Subsequently a motion to take ofE the nonsuit in this case was made 
by plaintifE's counsel, which motion the court overruled. 
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EoïBB V.. Sholtz Bblting Co.' 

{Ovreuit Court, E. J). Missouri. Hovember 8, 1886.) 

Triai— Obdeking Vbkdict. 

■Where the court would set aside the verdict eo instante if f ound for the plain- 
tifE at the close of his case, it should instruct the jury to ând for the défend- 
ant. 

At Law- Motion by plaintiflf for a new trial. 

iFox report of trial, see 28 Fed. Eep. 850. 

M. A. Wheaton and Broadhead é Haussier, for plaintiflf. 

Krum é Jonas, for défendant. 

Teeat, J., (prally.) This case béing for an alleged infringement 
of an expired patent onder the récent rulings of the suprême court 
of the United States, it beoame necessary to go to the jury on the law 
BÎde of the court. Those who bave had any expérience in this class of 
litigation kno^ how difficult it is for 12 gentlemen, sitting in a jury- 
box, to go through an examination of a long séries of patents, hurried 
as they must be, in order to reach a right conclusion ; but the law 
devolves that duty upon them under proper circumstances. 

The patent in this case of Eoyer was before the jury, with the 
speciâcations and claims, and a draft, admitted to be correct, of the 
apparatus used by the défendant. The court instructed the jury to 
ând for the défendant. In doing so it laid the strain of the case on 
what it believed to be non-infringement. True, the counsel for the 
défendant insisted very streuuously, as he has on the motion now 
pending for a new trial, that the contrivances were not patentable, 
because there was no novelty, or no patentability I should say. The 
court did not consider that question, for the reapon, to suit the con- 
Tenience of the court and ail concerned, it was suggested by the court 
that the question of infringement should be at ûrst considered, and, 
if there was an infringement, the court would then proceed, in proper 
order, to détermine the patentability or non-patentability of plaintiff's 
contrivance. The ground on which the court instructed the jury, aa 
etated orally at the time, was that, admittiug the plaintiff's patent 
to be valid, the défendant did not infringe. The reasons were then 
etated, and are preserved in the record. I bave seen no reason to 
change my view with regard to the non-infringement by the défend- 
ant of plaintiff's patent. I held up the case on another question, — 
whether, inasmuch as the patentée, being a witness on the stand, 
eaid that the defendant's machine was substantially the same as de- 
Boribed in his patent, it should not hâve been submitted to the jury. 
Now, the case referred to in 13 Wall., and succeeding cases, as I un- 
derstand them, are practically thèse : that, where a court should set 

'Edited by Benj. P. Kex, Esq., of the St. Louis bar. 
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aside the verdict eo instante if found for the plaintiff at the close of 
the plaintiff's case, it could instrnet the jury to find for the défend- 
ant, thus saving time, costs, expenses, and annoyance. It was upon 
that doctrine, which I understand to be the doctrine nbw laid down 
by the suprême court, that the jury were instructed to find for the 
plaintiflF. 

There is no error. Therefore the motion will be overruled. 



Williams and anotber v. Moreison and another.' 
(Oireuii Court, E, B. Missouri. November 8, 1886.) 

RbFLBVOT— TeBDICT— ASSESSMBNT OF 'VALtrB. 

Where, in itt replevin suit, a number of the articles seized under the writ, 
delivered to, the plaintiff, and. by him disposed of, are found by the jury to 
hâve belonged to the défendant, and to havé been unlawfuUy takea from 
him, tbeir value should be assessed. 

At Law. Motion by défendants for a new trial. 
For the report of the trial, see 28 Fed. Kep. 872. 
Charles Ai Davis and O. D. Saucey, for plaintiffs. 
Frank M, Estes, for défendants. 

Tbeat, J., (orally.) This was an action of replevin. The case was 
flubmitted to the jury under instructions given by the court. The 
oase is peculiar in many of its incidents. I was very strongly under 
the impression, from ail that was developed in the trial, that the court 
ought at once to hâve ordered the dismissal of the case. Whetherit 
should 80 do wiU be reserved for the next trial. In no possible as- 
pect of the case can this verdict stand. 

The circuit court of Wayne county issued a writ of replevin, under 
which writ, as far as the record discloses, 2,500 blooks of granité 
had be^n seized, and were in the custody of the law; the rights of 
the parties thereto to be determined by thestate tribunal. The par- 
ties supposingthat they could treat the proceedings there, under some 
Bupposed décisions of the suprême court of the state of Missouri, as 
Toid, brought this case, seized ail those blocks, and other blocks that 
happened to be on the promises; the property was delivered by the 
United States marshal to the plaintiffs, by them disposed of , and the 
proceeds retained. 

Now, taking the verdict of the jury as a basis for the action of this 
court, while it décides that 2,500 of the blocks were not the property of 
thèse plaintiffs, but were included in the levy under the Wayne county 
process, the jury gave no value theref or ; and the resuit is, if this verdict 

'Edited by Benj. F. Bez, Bsq., of the St. Louis bai. 
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is to be upheld, thèse parties plaintiff get property that did not belong 
to them, and do not account for it. It is one of those cases where it 
is very difficult for a jury, without spécifie instructions, to so frame 
their verdicts as to enable the court to render judgment; but in no 
possible aspect can the verdict stand as rendered. The motion for 
new trial will be granted, and the motion in arrest overruled. 

There is another thought that might be added. This attempt to use 
United States courts to interfère with the lawful jurisdiction of other 
courts, on very doubtful propositions, deserves the largest measure of 
discouragement. This court would unhesitatingly repel an attempt 
on the part of a state court to interfère with the lawf ul custody of its 
ministerial officer, and, with equal regard, would repel any attempt 
to hâve it used to interfère with the lawful custody of the state courts. 
It should not suflfer itself to be used for any such purpose. A prac- 
tical illustration of this occurred at a very early day, — ^I think as early 
as 1858 or 1859, — the doctrine of which will be found in the case of 
Taylor v. Carryl, 20 How. 583, where tbe suprême court of the United 
Btates went over ail thèse questions, urging, I think with great wis- 
dom, (and, of course, that court is always wise,) the necessity of ob- 
serving thèse rnles. I am also informed by my brother judge that 
there is a similar case in the same direction. Govell v. Heyman, 111 
U. S. 176; S. C. i Sup. Ct. Eep. 355. I had so much to do with the 
Taylor and Carryl Case that ^t impressed itself more distinctly upon 
my memory. If this complex government of ours is to be adminis- 
tered with perfect harmony of Systems, each must be careful not to 
overstep its jurisdiction, or suffer itself to be used, for any mère casual 
purpose, to destroy the harmony of the Systems. I make thèse re- 
marks because, if I should sit at tbe next trial of this case, I wish the 
parties to prépare themselves for the particular question. I am in 
great doubt whether I should not hâve dismissed the suit in the first 
instance. 

Beeweb, J., (orally.) I may be pardoned if, in connection with the 
matter referred to by Judge Tbeat, I call attention to what seems to 
me to be a very félicitons expression by Justice Matthews in decid- 
ing the case of Govell v. Heyman, that went up from Michigan. He 
said that courts of the United States and tbe courts of a state, though 
occupying the same territory, do not occupy the same plane, and that, 
when goods are seized under process issued out of one court, it is the 
Bamë, so far as the other is concerned, as though the goods were re- 
moved out of the territory. The same question was argued before me 
last Friday, in which that case was cited ; and I thought the expres- 
sion very félicitons, as showing that the two courts never interfère 
with each other. 
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Uniteb States v. Bbaohak. 
{Circuit Court, D. Maryland. 1886.) 

MAKSLAUaiITER ON NAVIGABLE WATBRS— InDICTMBNT— ATBRMEIîT OF PlACE— 

Bev. St. U. 8. § 5844. 

An indictment against a captain of a steam-boat under section S344, Bev. 
St. U. S. , which allèges that the steam-boat was at the time navigating the Ches- 
apeake bay between Baltimore and Annapolis, in substance allèges thàt tbe 
steam-boat was being used on tbe navigable waters of tbe United States. 
{ByUahus by the Court.) 

Demurrer to Indictment. 

This indictment for manslaughter, under section 5344 of the Ee- 
vised Statutes, against the défendant, as captain of a steam-boat, 
charges, in the first count, that the défendant, by inattention to his 
duties as captain, permitted a rail on the saloon deck to be without 
a guard, in conséquence of which Ella Martin, a passenger, stepped 
overboard in the dark, and was drowned. 

The second count charges that, contrary to section 4477 of the Ee- 
vised Statutes, and contrary to his duty as captain, the défendant 
neglected to keep a suitable number of watchmen on said deck, by 
reason of which neglect of the défendant no proper measures for the 
rescue of Ella Martin were taken, and she was drowned, whereby the 
défendant was guilty of manslaughter. 

Thomas G. Hayes, for the United States. 

e7. iS. Lemmore, for défendant. 

MoHEis, J. The first objection relied upon in support of the de- 
murrer is that the averments of the indictment do not show an of- 
fense cognizabie under fédéral law. It must be conceded that the of- 
fense charged is within the language of section 5344 of the Eevised 
Statutes ; but it is urged that the statute must ba shown to be con- 
stitutionally apjJlicable by alleging facts which will support the con- 
stitutional validity of the statute. The authority for the statute is to 
be found in the constitutional grant of power to congress to regulate 
commerce among the several states. The suprême court bas con- 
strued this clause of the constitution in many cases, and, among 
others, in QïLman v. Philadelpkia, 3 Wall. 724; J'he Daniel Bail, 10 
Wall. 557; The Moniello, 11 Wall. 411; Lord v. Steam-ship Co., 102 
U. S. 541; Sherlock v. Allîng, 93 U. S. 103. The resuit of thèse dé- 
cisions is that, as commerce includes navigation, congress has power 
to regulate navigation, and to regulate steam-boats as instruments 
used in navigation whenever they are used on the navigable waters 
of the United States. 

The allégation of the indictment is that, at the date of the alleged 
offense, the défendant was the captain of a certain steam-boat called 
the "Excelsior," which steam-boat was being used in carrying pas- 
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sengers on an excursion from the city of Baltimore to a certain land- 
ing on the Chesapeake bay not far from the city of Annapolis, called 
"Bay Ridge," and back again to Baltimore. This, in substance, 
allèges that the steam-boat was navigating the Chesapeake bay be- 
tween Baltimore and Bay Eidge, near Annapoli^. It is not alleged 
that the Chesapeake bay, so navigated, was one of the navigable 
■waters of the United States, but it seems to me that this is a fact of 
such universal notoriety that the court must know it judicially, and 
that it need not be either averred or proved in such an indictment as 
the présent one, based upon section 5344 of the Eevised Statutes. 
This section déclares that every captain of any steam-boat by whose 
misconduct or inattention to duty the life of any person is destroyed 
shall be guilty of manslaughter. The section does not limit the 
offense to the navigable waters of the United States, but is in terms 
without limit. It is the restriction in the constitutional grant of 
power to congresB which limits the application of the law. The in- 
dictment allèges facts sufficient, in substance, to give valid opération 
to the law within that restriction. It allèges the défendant to hâve 
been captain of a steam-boat engaged in navigation; therefore the 
steam-boat was an instrument of commerce, It describes that navi- 
gation to hâve been upon the Chesapeake bay, between Baltimore 
and a point near Annapolis ; therefore, of necessity, to the judicial 
knowledge of the court, and as a fact of universal notoriety, upon 
the navigable waters of the United States. 

It ia also urged against the first count that there is no sufficient 
averment that it was the duty of the captain to see that the rail, the 
absence of which is charged as négligence, was in place, and no suffi- 
cient averment that the absence of the rail left the place from which 
Ella Martin fell into the water dangerous and without protection. 
The allégation is that the absence of the rail left a portion of the 
deck unguarded, and, by reason and in conséquence of the absence 
of the rail, Ella Martin stepped upon the unguarded part of the deck, 
and fell into the water, and that it was by the inattention and neglect 
of the défendant to his duties as captain that the rail was suffered to 
be absent, whereby the life of Ella Martin was destroyed. It seema 
to me that the neglect complained of, and the connection with it 
charged against the défendant, and the conséquences of the alleged 
neglect, could not be more precisely stated. 

The second count is based upon section 4477 of the Eevised Stat- 
utes, which requires passenger steamers, during the night, to keep a 
Buitable number of watchmen on each deck, to give alarm in case of 
accident. The allégation is that the défendant, contrary to his duty 
as captain, did not, on the night of the day stated in the indictment, 
keep a suitable number of watchmen on the saloon deck of the steam- 
boat, by reason of which neglect no proper measures for the rescue of 
Ella Martin were taken, for want of which measures Ella Martin was 
drowned, and that, by this neglect of his duty as captain of the steam- 
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boat, the life of Ella Martin was destroyed. Notwithstanding the 
many ingenious objections urged by defendant's counsel aga,inBt this 
Becondeonnt of the indictment, I think it is good, and contains every 
necessàry averment. 

The demurrer is overruled. 



United States ». Wilso». 

(District Court, JD. Massachusetts. November 80, 1886.) 

Pbnbioks— Indictmbnt— SuFFiciBNCT— Rbt. St. U. s. § 6485— AcT or Congbess 
OP JuNB 30. 1878. 

An indictment foUo^wing the language of section 5485, Rev. St. U. 8., charg- 
ing the accused with receiving an excessive fee for his services "in prosecut- 
ing a pension claim, " sufflcientljr charges him with receiving the same "in s 
pension case;" the language setting forth the éléments necessàry to constitute 
the crime, and apprise the accused with reasonable certainty of the accusation 
against him.» 

Motion in Arrest of Judgment. 

O. M. Stearns and J. R. Reed, for the United States. 

Edward Avery, for défendant. 

Nelson, J. By Eev. St. § 4785, under the title "Pensions," it is 
provided that "no agent or attorney or other person shall demand or 
reçoive any other compensation for his services in prosecuting a 
claim for pension * * * than such as the commissioner of pen- 
sions shall direct to be paid to him, not exceeding twenty-five dol- 
lars;" and by section 5485, under the title "Crimes," that "any agent 
or attorney, or any other person instrumental in prosecuting a claim 
for pension, * * * i^ho shall directly or indirectly contract for, 
demand, or receive, or retain any greater compensation for his serv- 
ices or instrumentality in prosecuting a claim for pension • * • 
than is provided in the title pertaining to pensions, * » * ehall 
be deemed guilty of a high misdemeanor ; and, upon conviction thereof , 
shall, for every such offense, be fined not exceeding ûve hundred dol- 
lars, or imprisonment at hard labor not exceeding two years, or both, 
at the discrétion of the court." By the act approved June 20, 1878, 
(20 St. 243,) congress repealed section 4785, and enacted that "it 
shall be unlawful for any attorney, agent, or other person to demand 
or receive, for his services in a pension case, a greater sum than ten 
dollars;" and by the act of March 3, 1881, § 1, (21 St. 408,) con- 
gress further provided that "the provisions of section 5485 of the Ee- 
vised Statutes shall be applicable to any person wbo shall violate the 
provisions of " the act of June 20, 1878. 

'See note at end of case. 
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The indiotment, foUowing the langnage of section 5485, charges 
that the défendant, on the thirtieth dayof April, 1883, at Winchester, 
in this district, unlawfully received for his services and instrumen- 
tality, in prosecuting for one Sorell Gove a claim for a pension from 
the United States, a greater compensation than was allowed by law, 
to-wit, the suin of $84. 

It is argued for the défendant that this langnage does not describe 
with Bufficient certaînty the offense of receiving for his services, in a 
pension case, a greater sum than $10, as deâned by the act of 1878. 
But the words "services in a pension case" in that act were evidently 
intended to take the place of the words "services for prosecuting a 
claim for pension" in section 4785, and to hâve the same meaning. 
Both describe the same offense, though in différent language. The 
only pufpose of the act of 1878 was to change the rate of compensa- 
tion which might be cbarged for services rendered for another in pro- 
cùring a pension. There is nothing in the langnage used, or in the 
history of the législation, to indicate that congress had any other 
objeet in view. This is especially apparent from the act of 1881, 
which màkes section 5485 applicable to persons violating the act of 
1878. It is nbt the penalty only that is made applicable, but the 
wfaole section. In an indictment upon a statate it is sufficient to set 
forth the offense in the words of the statute, if the words themselves 
duly set forth ail the éléments necessary to constitute the offense, and 
apprise the accused with reasonable certainty of the accusation 
against him. U. S. v.Britton, 107 U. S. 655; S. C. 2 Sup. Ct. Eep. 
5l2, and cases cited. Tested by this rule, the indictment is not open 
to this objection. 

Other objections were made to the indictment, but none of them 
seem to be of enough importance to require comment, and they are 
ail overrnled. 

Motion in arrest of judgment overruled. 

NOTE. 

Ihdictmbnt foe Statutoet Offense. An indictment for a statutory oflfense may, în 
charging the offense, merely nse the language of the statute creating it, United States 
V. Britton, 2 Sup. Ct. Eep. 812; PeoiJle v. Marseiler, (Cal.) 11 Pao. Rep. 503; People v, 
Murray, (Cal.) 7 Pac. Rep. 178 ; Cohen v. People, (ColoJ 3 Pac. Rep. 385 ; State v. Foster, 
(Kan.) 2 Pac. Rep. 628; Scoles v. State, (Ark.) 1 S. W. Rep. 769; Portenbury v. State, 
(Ark.) 1 S. W. R€^. 68 ; or words of équivalent meaning, Franklin v. State, (Ind.) 8 N. E. 
Rep. 695 ; Qraeter v. State, (Ind.) 4 N. E. Eep. 461 ; People v. Edson, (Cal.) 10 Pao. Rep. 
192; when suCh langnage is sufflcient to apprise the défendant of the nature of the ac- 
cusation against him, United States v. Britton, 2 Sup. Ct. Eep. 512; Cohen v. People, 
(Colo.) 3 Pac. Rep. 385 ; Scoles v. State. (Ark.) 1 S. W. Eep. 769. 
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Pennsvlvania Diamond-Deill Co. V. Simpson and another. 
{OireuU Qowri, W, B. Pennsvlvania. August 80, 1886.) 

1. Patents fob Inventions— Infbinghmbnt—Pbiobitt of Intention— What 

CONSTITUTES— BOTABY DbILLS. 

Robert Allison, in 1870, conceîved of the invention described in hîs patent, 
No. 361,978, for an improvement in rotary drilla, dated August 1, 1888, and 
made rough sketches thereof, but no inodel or machine, and did not consider 
tlie invention -wortli putting into a permanent form, and did not apply for a 
patent until May 4, 1883, after Bail and Case, subséquent, but independent, 
inventors of the same improvement, had obtained patents therefor, dated 
October 4 and November 1, 1881, and had çutthe paten^ed article on the mar- 
ket. Eeld, that rightful priority of invention was to be adjudged to Bail and 
Case. 

2, Same— Conception, TJnlbss Followed Sbasonablt bv Peactical Stbps, 

NOT Invention. 

A mère conception, not seasonabljr foUowed by some practical step, counts 
for nothing as against a subséquent indépendant inventer, who, having com- 
plied witb the patent laws, has obtained his patent. 
8. Same — ^Neglbct to Obtain Patent fob Twblvb Tbaes. 

One who has conceived of a new device, and proceeded so far as to embody 
it in rough sketches, or even in flnished drawings, capnôt there stop, and yet 
hold that fleld of invention against ail corners for a period of 13 years. 
4. Same — Tbstimont as to Fact of Invention. 

In an interférence proceeding in 1873, upon a différent invention of the 
same gênerai character, Allison had testifled to making the invention hère in 
question; but this testimony did not constitute invention, àny more than did 
his préviens sketches. 
■6. Same— Pleadino — Question of Pbiobitt, how Raised. 

It was suflScient to raise the question of priority of invention for défend- 
ants in their answer to deny that Allison was the original and flrst inventer, 
and to justify under the Bail and Case patents, without alleging abandon- 
ment by Allison. 

6. Same — Coee-Liftbrs. 

Letters patent No. 147,493, granted to Gideon Frisbee, February 17, 1874, 
for core-lifters, held valld, and infringed by défendants. 

7. Same — Inpringement — Similab Opeeation — Différent Consteuction. 

Where the claim of the Frisbee patent is for the combination of an annu- 
lai core-lifter and a tube with an inner tapering recess, and the patent de- 
scribed a loose, elastic eut ring, within a tapering recess in a boring tube, 
and the défendants use a loose, solid, unelastic ring, in a cylindrical recess in 
a boring tube, but this ring had four dépendent springs, with graspin^ jaws 
arranged in an annular position, and equidistant, which are f orced mto a 
tapered drill-head at the lower end of the recess, and the purpose and mode 
of opération of the two devices are similar. field, that the différence of con- 
struction is not material, and the claim is infringed. 
ti. Same— Failtjeb as to Pabt of Complainant's Casb— Dbcbbb— Appobtion- 
mbnt of Costs. 

Where the suit fails upon one patent, and prevails upon another, the com- 
plainant is eutitled to a decree; but the costs should be equitably appor- 
tioned. 

In Equity. 

G. G. Frelinghuysm and W. BakewéU, for complainant. 

E. T. Eice and George H. CSiristy, for respondents. 

AcHESON, J. The bjU of complaint, as it now stands, charges the de- 
fendants with the infringement of two patents, viz.: letters patent No. 
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261,978, for an improvement in rotary drills, granted to Robert Allison, 
August 1, 1882, on an application filed May 4, 1882; and letters patent 
No. 147,492, for an improvement in core-lifters for annulât rock-drills, 
granted to Gideon Frisbee, February 17, 1874, — of which patents the 
plaintiff is assignée. 

1. That tbe improvement which is the subject-matter of this Allison 
patent is of patentable novelty is not controverted, and, for the purposes 
of the case, will be assumed. The proofs disclose the use by the de- 
féhdants of prospecting drills, manufactured by the Sullivan Machine 
Company, and equipped with a single-cylinder hydraulic feed device, 
Cdnstructed under two patents granted to Albert Bail and George F. Case, 
one dated October 4, 1881, No. 247,872, and the other dated November 
1, 1881, No. 248,982, issued on applications made August 8, 1881. 
And the further fact appears that the invention described in and em- 
braced by the Allison patent is also described in and covered by the BaU 
and Case patents. 

In the view, then, I take of this branch of the case, the controUing 
question ii3 one of rightful priority of invention, as between the Allison 
patent, on the one hand, and the Bail and Case patents, on the other. 
And, notwithstanding the criticisms indulged in by the plaintiffs coun- 
sel upon thô frame of the answer, that question is, I think, distinctly 
raised therèby ; for it expressly dénies that Allison was the first and orig- 
inal inventer of the improvement in rotary drills hère involved, and it 
sets up the prior patents of Bail and Case in justification of the défend- 
ants' use of the device. True, the answer does not allège abandonment; 
but, then, the défendants do not rely on the statutory défense of aban- 
donment to the public. Lawful priority for the Bail and Case patentais 
what is asserted. And that the answer was understood by the plaintiff 
as so aVerring is not doubtful; for, as part of its case in chief, proofs were 
introduced to carry back Allison's invention to a date anterior to the ap- 
plications of Bail and Case. Thèse proofs, it must be conceded, estab- 
lish that, as early as the year 1870, Allison had conceived the idea of 
the invention set forth in his patent of 1882, and also two other kindred 
improvements in the same class and kind of machinery. One of thèse 
latter improvements was a single-cylinder machine for driUing short holes, 
and the other was a two-cylinder hydraulic feed mechanism for revolv- 
ing drills. For the last-mentioned mechanism Allison obtained letters 
patent No. 145,775, dated December 23, 1873, after a décision in his 
favor in an interférence declared between him and Brodie and Wheeler. 
In that interférence proceeding, Allison, on March 19, 1873, made a 
déposition, in which, although the issue only involved the two-cylin- 
der hydraulic feed device, he mentioned his conception of the two other 
devices; producing a drawing, now an exhibit in this case, of his single- 
cylinder device for drilling short holes. And then, referring to the par- 
ticular device now in dispute, he testified that he had conceived the idea 
of such invention, which he described in his déposition as "a single- 
cylinder machine, with a hollaw piston-rod, through which the drill 
passed, for drilling deep holes." 
v.29F.no.7— 19 
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The évidence now adduced shows that, in theyear 1870, Allisonmade 
rough sketches of this device,— Sonie pencil sketches, and some with 
chalk, on a drawing board,— none of which, however, were preserved. 
But he made no model thereof, apd he never made the device itself. Be- 
yond his rough sketches he advanced not a step. He did nothing to 
put his invention in a fixed and , practical form. Indeed, in his testi- 
mony hère, he states that he did not originally consider the invention of 
conséquence enough to reduce it to a Hiore permanent shape. He did 
not àpply for a patent until many months after Bail and Case had made 
the device, and obtainéd their letters patent, and the market was being 
supplied with machines equipped with the patented device; and, even 
then, his application was ' made at the solicitation of the plaintiff, the 
assignée of his patent of 1873, and because the value of that patent was 
involved. . 

According to my appréhension of the proofs, the device in question is 
quite distinct from the single-cylinder machine for drilling short holes, 
already mentioned as one of the three kindred inventions of which Alli- 
son had conceived in the year 1870. But, at any rate, ail that Allison 
is shown to hâve done with respect to that inventiop was to embody it in 
the drawing now in évidence. His statement as to a model thereof hav- 
ing been used in the interférence issue, is qualified and much weakened by 
his cross-examination. Thereis no satisfactory proof of the existence of 
such môdel, and it is certain that no such machine for drilling short 
holes was ever made by hini. 

: Under the proofs, Bail and Case, undoubtedly, must be taken to hâve 
been original and independent inventors of the device in controversy, 
Nothing whatever to the contrary appears. The suggestion that, by rea- 
soh of their mère casual knowledge of the Allison patent of 1873, they 
must be deemed to hâve had constructive notice of the contents of Alli- 
son 's déposition, taken in the interférence issue between him and Brodie 
and Wheeler, is wholly untenable. Bail and Case were entire strangers 
to that coiitroversj'. They never had any sort of interest in, or connec- 
tion with, the patent of 1873, and there was no occasion or reason for 
inquiry on their part. 

After completing their invention, Bail and Case were prompt to apply 
for letters patent, and, by the Sullivan Machine Company, their assignée, 
were commendably diligent in furnishing the public with machines 
equipped with the device. As against the Bail and Case patents, then, 
will the law adjudge priority of invention to Allison? The answer is not 
doubtful under the authorities. In a race of diligence between two in- 
dependent inventors, he who has .flrst perfected and adapted the inven- 
tion to actual use is entitled to the patent. Agawam Go. v. Jordan, 7 
Wall. 583; Whitely v. Swayne, Id. 685. Hère, Allison, it would seem, 
was the first toconceive the invention; but mère conception, which is not 
seasonably followed by some practioal step, counts for nothing as against 
a subséquent independent inventor» who, having complied with the pat- 
ent la wS, bas obtainéd the patent. ; It would indeed be a strange perver- 
sion of the purpose of the patent laws if one who had conceived of a new 
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device, and proceedéd: so far as to embody it in rough sketches, or evën 
in finished drawings, could there stop, and yet hold that field of inven- 
tion against ail corners for a period of 12 years. The law does not so re- 
ward supineness. Hence, in Reeves v. Keystone Bridge Co., 5 Fish. 456, 
463, Judge McKennan declared the established rule to be "that illus- 
trative drawings of conceived ideas do not constitute an invention, and 
that, unless they are followed up by a seasonable observance of the re- 
quirements of the patent laws, they can hâve no eflfect upon a subse- 
quently granted patent to another." And this principlewas enforced by 
Mr. Justice Matthews in the more récent case of Détroit Lubricator 
Manufg Go. v. Renchard, 9 Fed. Rep. 293, although the antedating draw- 
ing there exhibited a perfect machine in ail its parts. 

I cannot see that Allison's interférence déposition can influence the 
resuit hère. The interférence issue, as we hâve seen, only related to, 
and afFected the right to, the invention for which the patent of 1873 was 
granted; and Allison's sworn statement, conceming his other conceived 
ideas, no more constituted invention, within the meaning of the patent 
laws, than did his previous sketches. In an earlier contest for priority, 
that déposition might hâve proved Valuable as fixing the date of his con- 
ception, but, by his long-continued inaction, he lost whatever inchoate 
right he once may hâve had. As respects the AUison patent, therefore, 
the plaintiffs bill must fail. 

2. We pass now to a considération of the other branch of the case; 
and hère the only question is whether infringement has been shown. 
The Frisbee invention consists in a combination of an exterior pipe or 
ring, constructed with a tiipering recess in its inner surface, and a ring 
or annular wedge inserted in that recess, and which, as the drill ad- 
vances, slides over the core, but is wedged against it by the withdrawal 
of the drill. The spécification describes an annular core-lifter, consist- 
ing of a eut ring of steel sprung into the recess, this ring being tapered 
outside to fit the recess, and having projections on its inner surface be- 
tween which the ring is filed thin, so as to be elastic, the projections hav- 
ing small pièces of bort or carbon set in their faces, to prevent them from 
being worn by the work. The described opération is this, viz. : As the 
bit excavates the rock, and the core enters the core-lifter, the latter firsfc 
becomes stationary on the core, and is then forced over it by the shoulder 
of the recess, the exterior pipe or tubular rod revolving round the core- 
lifter till thé required depth is reached. When the drill-rod is with- 
drawn, the core-lifter is forced towards the small end of the recess, clamp- 
ing the core more firmly as the pipe or tube recèdes, until it détaches 
the core from the solid rock. The spécification states that, instead of 
the thin ring with projections, an annular wedge may be used, made in 
two pièces, fitting the tapered recess; but this form of core-lifter is not 
illustrated by the drawings, or further explained. 

The claim of the patent is in thèse words: "The combination, operat- 
ing substantially as described, of an annular core-lifter, and a tube or 
ring constructed with a tapering recess in its inner surface." 

Without pausing to point out the marked distinctions between this in- 
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vention and ail previously known core-extractors, I content myself wîth 
simply saying that the Frisbee invention is one of decided originality, 
and the patent well deserves to be so construed as to afford to the in- 
venter and his assignée the amplest protection against déviées, which, 
however greatly differing in form, y et copy the principle of the inven- 
tion, or its mode of opération. No reason hère exists for limiting the 
patent to the particularly deacribed form of grasping device; for the claim 
is not for any specified form, but for the combination of an annular core- 
lifter and a tube or ring constructed with a tapering recess in its inner 
surface, "operating substantially as described." 

The défendants' core-liftjng device complained of consists of a solid 
ring of métal, provided with four depending springs or grasping-jaws, 
arrangea in an annular position, and equidistant. This ring, with its 
depending springs or jaws, is placed in a recess formed in the tubing just 
above the drill-head. Between the annular shoulder, at the upper end 
of this recess, and a lower shoidder formed by the top of the drill-head, 
the recess is cylindrical; but from this lower shoulder downwards, for 
the distance of about one-half inch, the interior of the drill-head gradu- 
ally decreases in diameter, or is tapered in its inner surface. During 
the work of boring, the depending springs or jaws hug the core, but per- 
mit it to pass through them, the ring being pressed up under the up- 
per shoulder of the said recess, and, the diameter of the cylindrical 
recess being somewhat greater than that of the core-barrel above it, and 
of the drill-head below it, the tubing can revolve round the core-lifter. 
But when the desired depth is reached, and the drill-rod is withdravvn, 
the ring descends, and its springs or jaws are forced into the tapered part 
of the recess, and are wedged tightiy against the core, clasping it more 
firmly as the drill-rod is drawn upwards, until the core is broken off. 

Now, while it cannot be gainsaid that to the eye thèse two described 
core-lifting devices présent some striking dissimilarities, yet, in my judg- 
ment, the différences are in matters of form, and not of substance. Both 
act upon the same principle, in substantially the same way, and pro- 
duce the same resuit. There is évidence showing that the designer of 
the défendants' core-lifter had first made a study of Frisbee 's invention. 
The changes he bas effected, doubtless, display some ingenuity, but they 
are, I think, colorable and unavailing. 

I need scarcely add that the plain.tiff, having shown infringement by 
the défendants of the Frisbee patent, will not fail of relief on this bill, 
because, as to the other patent sued on, the conclusion of the court is 
favorable to the défendants. Matiàews v. Lalance & Grosjean Manuf'g 
Co., 17 0. G. 1284; S. G. 2 Fed. Rep. 232. There must, however, be 
some équitable apportionment of the costs of suit, which can be settled 
when the decree is signed. 

Let a decree be drawn by counsel. 
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Cboss and others, Trustées, v. Union Metallio Fastening Co. anA 

others, 

{Circuit Oottrt, D. Massachusetts. December 7, 1886.) 

1. Patents pob Intentions— Inpbingement— Evidence— Epplek NAioNa-MA 

CHINE. 

On the évidence, held, that the pivoted foot-presser improvement on défend 
ant's nailing-machine, alleged by plaintiffs to hâve been invented by one 
Nagle, and used for the flrst time by him on défendants' Eppler nailing-ma- 
chine in September, 1888, had been used on said machine by défendants prior 
to that date, and theref ore Nagle had net a patent-right therein. 

2. Samb— Invention. 

An improvement in the nail-carrier of a nailing-machine, which consista in 
making the edge of the carrier smooth instead of corrugated, cannot he held 
to be an invention. 
8. Bamk— Naiuno-Machines. 

Patent No. 308,370 of November35, 1884, to James Nagle for improvements 
in nailing-machines considered and held void; part as being anticipated by 
the owners of the Eppler nailing-machine patent issued August 14, 1883, and 
part as not amouuting to an invention. 

In Equity. Suit for the infringement of a patent. 
B. F. Butler and W. A. Macleod, for complainants. 
Livermore é Fish, for défendants. 

CoLT, J. This suit is brought for the infringement of letters pat- 
ent No. 308,370, dated November 25, 1884, granted to James Nagle 
for improvements in nailing-machines. Thèse improvements relate 
to certain changes made in the Eppler nailing-machine, for which a 
patent was issued August 14, 1883. The main improvement con- 
sists in the substitution of a pivoted for a rigid presser-foot. In the 
Eppler machine the presser-foot is rigid, in conséquence of which it 
is said that the nail-throat sometimes catches on the head of the nail 
when moving backwards to the next nail-hole. To remedy this sup- 
posed defect, the presser-foot is pivoted or made yielding in the 
Nagle machine. The défenses are want of novelty, and a déniai that 
Nagle was the first inventer. 

Want of novelty is based largely on the fact that there is found in 
the prior Merritt machine a yielding presser-foot. The plaintiffs con- 
tend that the mode of opération of the Nagle presser-foot is différent 
from the Merritt, and that, therefore, the first claim of the patent 
should be sustained. I hâve considérable doubt whether tbis position 
can be successfully maintained. But, without deciding this, I am 
satisfied, upon the évidence, that Nagle was not the first inventor of 
the pivoted presser-foot desoribed in his patent. This question turns 
upon whether the pivoted presser-foot was first applied to the Eppler 
machine during the Institute Fair, in Boston, in September, 1883. 
At this time Nagle was in the employ of the Union Fastening Com- 
pany, the défendant Company being its successor, and his duty at the 
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fair was to operate the Eppler machine. He says that, to remedy a 
defect in the working of the Eppler machine, exhibited at the fair, 
he conceived the idea of the piyoted presser-f oot ; that.he made a 
wooden modal, and exhibited it to John B. Flint, a fellow-workman, 
also to Henry S. Bacon, the superintendent of the company, and to 
Andrew Eppler, Jr., the foreman; that Eppler said it would not 
work, while Bacon thought it was worth trying, and ordered one 
made, which, when applied to the machine, gave satisfaction. This 
testimony is supported, in substance, by Bacon. It appears, how- 
ever, that Bacon shortly afterwards, owing to some disagreement, left 
the Company, and he does not deny that he is now ijiterested in a 
rival Company. 

As oppoSed to this, we hâve the testimony of Eppler, the inventer 
of the nailing-machine; Eaton, a machinist in the employ of the 
défendant company; and Moses Coupai, Fish, Peter A. Coupai, and 
Flint, employed by the predecessor of the défendant company during 
the summer and fall of 1883, but who, at the time of giving their 
testimony, had no connection with the défendant company. Thèse 
witnesses ail testify to the effect that the pivoted presser-foot was 
applied to the Eppler machine previous to the fair. Eppler says he 
thought of the pivoted presser-foot in the summer of 1883, and gave 
directions to Flint and P. A. Coupai how to do the work, and Flint 
and Coupai confirm this statement. There are some discrepancies 
in the testimony of some of thèse witnesses, brought out upon long 
and rigorous cross-examination. But this is not strange, where ques- 
tions of détail relating to past facts are critically gone into, and wit- 
nesses hâve to dépend on their recollection. I am also aware of 
the attempt, on the part of the complainants, to impeach Flint's testi- 
mony. Bearing in mind ail this, I think the défendants' évidence, 
taken as a whole, remains unshaken. 

There is another class of évidence which the complainants seem 
to deem important. From the latter part of July to December, 1883, 
each workman employed by the company was required every day to 
report the character of the work done by bim, and the time spent 
upon it, on a slip of paper, which was called a time-slip. The de- 
scription of the work upon thèse slips is of such a character that it 
is diflScult to tell whether or not they relate to changing the presser- 
foot. If the défendants are unable to show from the time-slips that 
the presser-foot was changed beforethe first part of September, 1883, 
so neither can the complainants prove from them that the change 
was made at the time of the fair. The entry upon the slip of Peter 
A. Coupai, of September lOth, may relate to the cha-nge made in the 
presser-foot, but this is not clear. The évidence of the time-slips, 
taken together, is of too indefinite a character to be given any con- 
sidérable weight. Weighing carefully the évidence upon both sides, 
I think the défendants bave shown that the pivoted presser-foot was 
applied to the Eppler machine prier to the fair, and that, therefore. 
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Nagle was not the înventor. Thîs disposes of the fîrst two claims of 
the Nagle patent. 

The third claim relates to an improved nail-carrier. The nail-car- 
rier of Nagle is identical with that used in the Eppler machine, ex- 
cept its edge is smooth instead of serrated. It ia said the nail passes 
through the carrier with less obstruction when the edge is smooth. 
Admitting this, there is nothing which can properly be termed inven- 
tion in mâking the edge of the carrier smooth instead of corrugated, 
and the claim must be held to be void. 

The fourth claim is not in controversy. 

The bill must be dismissed, \rith costs; and it is bo ordered. 



MoKaï, Trustée, v. Smith and others. 

S AME V. TUCKER. 

((Mreuit Court, D. Massaehmeits. November 27, 1886.) 

Patbnts pob Inventions— Bni. in Equity aoainst Licbnsbb— Injunction and 
Account. 

A bill in, equity which sets forth a license to défendants to use certain pat- 
enta embodied in machines leased to them by plàintiff, the license, providing 
for payment of license fées, or purchase and use ôf license stamps, and for 
rendering accounts, and which allèges f allure of défendants ifl their obliga- 
tions under the license, and prays for discovery and acçount, and decree for 
payment of fées, and an injunction until sucn payment, shows a cause for 
équitable relief. 

In Equity. Motions to dismiss bills. 

J. J. Myers, for complainant. 

C. A. Taber and P. E. Tucker, for défendants. 

Colt, j. In thèse two cases the bills are substantially alike, The 
défendants hâve filed a motion to dismiss in each case on the ground 
that the plaintifï has a plain, adéquate, and complète remedy at law. 
The bills set forth a license to the défendants to use certain patents 
embodied in machines leased to the défendants. The license pro- 
vides, among other things, that the licensee shall pay the sum of 10 
cents for every pair of shoes made by the aid of the machines, or by 
the use of the patents, ot any of them, or instead therëof he shall 
purchase and affix to every pair of shoes a license stamp of a value 
to be determined by référence to a schedule attached to and f orming 
part of the license. The licensee agrées to keep an account of the 
shoes made, and to render an account every six months to the licenser. 
It was also agreed that the license shall continue until the expiration 
of ail the patents, or any extensions or renewals of the same. The 
bills allège that the défendants hâve eontinued to use the machines, 
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making many pairs of shoes monthly; and that since August or Sep- 
tember, 1881, they hâve wholly neglected to purchase and affix stamps 
to the shoes made by the machines, and that they hâve refused to 
pay any license fées, neglected to render any accounts, and that they 
hâve removed from the machines the indicator registering the amount 
of work done. The prayer of the bills is for discovery and account; 
also that the défendants may be decreed to pay the license fées found 
due, and that they may be enjoined from using the machines until 
they hâve paid the amount found due under the license. 

The only question raised by thèse motions to dismiss is whether, 
upon the allégations coi^tained in the bills, the plaintiff has made a 
case cognizable in a court of equity, or whether his proper remedy is 
at law. I think the plaintiff has brought himself within recognized 
grounds of équitable jurisdiction, and that the motions should be de- 
nied. The bills not only pray for discovery and account, which of 
themselves might be deemed insufficient in this class of cases, but they 
also pray for an injunction against the use of machines embodying 
patents which are unexpired. Bills of this charaoter hâve frequently 
been sustained by the courts. Goodyear v. Congress Rubber Co., 3 
Blatchf. 449; (Voodworthv. Weed, 1 Blatchf. 165; Wilson v. Skerman, 
Id. 536; Eurêka Co. v. Bailey Ce, 11 Wall. 488; Magic Buffle Co. 
V. Elm City ào., 13 Blatchf. 151; White v. Lee, 3 Fed. Eep. 222; 
Nesmith v. Calvert, 1 Wood & M. 34. In Crandall v. Piano Co., 24 
Eed. Eep. 738, and in.Perkina v. Hendryx, 23 Eed. Eep. 418, no in- 
junction waa asked for. 

Motions denied. 



The Zouave. 

McWiLijAMS and another v. The Zouave. 

{District Court, £>. New Jersey. December 8, 1886.) 

1 Admiraltt— RtTLE 53— Counteb-Claim— Cross-Libel. 

The original libel was for repairs made to a boiler, which had been con- 
structed by the libelants for the respondent under a contract which stipu 
lated for the use of a certain well known brand of iron. A différent quality 
of iron from that agreed on was used, with the consent of the respondent, on 
the représentations of the libelants that it was equally as good and just as 
expensive as the other; and the boiler was, on delivery, accepted and paid 
for by the respondent. Subsequently the rep^irs now sued for were put on 
the boiler, and the respondent files a cross-libel for a counter-claim for dam- 
ages for breach of the original contract. Seld, that such counter-claim does 
not arise ont of the same cause of action for which the original libel was 
brought, as contemplated by admiralty rule 53. 

2. Sbt-Opp and Countbr-Claim— TJnliqitidated Damages. 

To authorize a set-ofE, the debts must be between the same parties în theîr 
own right, and be of the same klnd or quality, and be clearly ascertained or 
liquidated. Neither at law nor in equity can unliquidated damages be allowed 
under the défense of a set-off. 

(Syllabus by the Court) 
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In Admiraltj''. 

BecHe, Muirheîd & McGee, for libelants. 

Griffm <k Romeyn, for respondents and cross-libelants. 

Wales, J. This is a libel for work done and materials furnished in 
making repairs to the boiler of the tug-boat Zouave. The boiler had 
been originally oonstructed by the libelants, under a contract between 
them and the owner of the tug, in which it was stipulated that the iron 
used in making the furnace and flue-heads should be of the best quality, 
known to the trade by the brand of "E. L. P. B.," which means "Ex- 
tra Locoaiotive Fire-box Iron." Tbe owner and respondent discovered, 
before the completion of the boiler, that the libelants were using another 
and différent quality of iron from that agreed on, and complained of the 
change; but, on being assured by the libelants that the substituted ifon 
was equally as good, and jUSt as expensive, as the other, and not being 
himself à jùdge of tlae article, he waived further objections at the time, 
rélyii^ on the représentations of the libelants, and nôtifying them that he 
would hoM them responsible for any damage that might ensue from the 
"bhange of material. The contract was entered into September 7, 1883, 
aiid th.e boiler was put in the tug about one year after that date, and was 
àccepted and paid for by the ïespondent. From the schedules annexed 
to, and forming a part of, the libel, it appears that the first bill for re- 
pairs was contracted in March, 1885, and that further repairs were niade 
at intervais, until January of the présent year, amounting in ail to the 
sum of $820. The cross-libel seeks to recover damages from the libel- 
ants for the breach of their contract in using an inferior quality of iron 
in building the boiler, whereby the repairs were made necessary, and the 
tugthrown out of employment for several days. It is also alleged that, 
in conséquence of the leaky condition of the boiler, an extra quantity 
of coal was required to keep up steam, and that additional repairs will 
be needed to put it in good working order. Thèse separate items of loss 
and damage amount by estimation to the sum of 63,500. 

The principal exception to the cross-libel is that it sets up a counter- 
claim which does not arise out of the same cause of action for which the 
original libel was filed, as contemplated by admiralty rule 53. The ex- 
ception is well made; for it is évident that hère are two distinct and dif- 
férent causes of action, — one action growing out of a breach of one con- 
tract, and the other action being for work and materials in making re- 
pairs under another and separate contract. The two causes of action are 
related to each other only in so far as the parties to them are the same, 
and that the thing built and subsequently repaired is the same. But 
the simple fact that the article which was the subject-matter of the orig- 
inal contract is the same article on which the repairs were made, does 
not create such a connection or union of the claim and counter-claim that 
the two may be said to spring from the same cause of action, in the sensé 
in which the words are used in the rule. Conceding that the libelants 
were in fault in making use of an inferior quality of iron in constructing 
the furnace and flue-heads, and différent from that agreed on, there can 
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be no presumption hère of an iraplied undertaking that they would kéep 
the boiler in repair after its delivery to and acceptance by the re- 
spondent. The libelants sue î'n rem to enforce a lien for repairs. The 
cross-libe] is for damages growing ont of another and former transaction 
betweeu the parties. The claini of tjielibelant and the counter-claim of 
the respondent are only ihdirectiy connected with each other, and the 
remedy of the latter is at common law. 

In his answer the respondent pleads the damages as a set-off to the 
libelants' demand. But this défense cannot be sustained in the présent 
case, on thç principle, well recognized both at la^y and in equity, that 
unliquîdated damages canriot Ije the Bubject of a' set-off. To authorize a 
set-off the debts must be between the parties in their own right, and 
must be of the same kind or quality, and be clearly. ascertained orliqui- 
dated. Thtsy must be certain and determinate debte. I>uncanv. Lyon, 
3 Johns, Çh. 359; .ffoice v. Sheppar^, 2 Sum. 409. And by the civil 
law it was,neçes8ary that the debt or claim, to. be cpmpeneated, should 
be certain à^d determinate, and actually due, and in the same right and 
of the same kind as that on t^e .other side. Story , Eq. Jur. § 1441 ., 

In 21^ (?, JB.jSan/brd, 22 Ffid, Rép. 863, the libelwas for materialg 
furnished andlrepairs made to à steam-tug. In that case the respond- 
ent admitted the libélant's claim, but ,filed a cross-libel and set' up a 
counter-demand for services, not .maritime in their nature, theretofore 
rendered to the libelants. The set-off, being for a fixed and ascertained 
ampunt, wà^ àllowed; but the crosg-libel ior the. same was dismissed. 

In the ca^e at bar, for the reasons stated, neither caribe sustained, and 
the exceptions inust be allowed. 



Hrebeik V, Carb.^ 

(district Court, E. B. New Torh. July 2, 1686.) 

1. Carbib^— Ôf Passbngers— FalI' feom Gang-Plank of Steambe— Qang- 

•WAyWtTHOTTT ROPES OB BatTÉNS— VBSSBL's LiABnJTY POB LOSS OF LiFB. 

Libélant's husband, a passenger on the steam-ship Australia, while return- 
ing to the w)iai;f from the steamer prior to her departure, fell from the gang- 
plank.and was drowned. The évidence indicated that the gangway was a 
single tiarrow plank, withèut battens or ropes. Suit being brougnt by libel- 
. ant underihe :8tatute of tfae stàteof New York to recover $5,000 for the death 
of her,hq8ban4. A«W, that the ow^e^8 of the steam-ship were négligent in not 
maintàining a safer gang-planb,, and libelant was entitled to recover the 
amountoî thé damage, wmch Was flxed at $3,500. 

8. Same — RigM OF Passbngbr tô RBTtttof fbom Veèsbl to Pibb— Dutt of 
Vessbi» -TO Peovidb Safb Mhans OF Passage. 

A pas^e^geron board a vessel, before her departure from the wharf, has the 
right to go ashore ev«n to buy tpbacco, and it is the vessel's duty to provide 
a saf e méàus of passage from tibe steamer to the piér. 

In Admiraity. 

«Eeported by ^. J). &Wyllys Benedict, Hsqs., of the New York bar. 



HEEBRIK V, CARB. 



299 



Âlexander Cameron,îot libelàht. 

Ullo, Ruehsamené lîuhhe, iox ol&im&ni, 

BfiNEDicT, J. The libelant's action is to recover of the owner of 
the steam-ship Australia for the death of her husband, who, while 
passing from the steamer to the pier, fell from the gang-plank, and 
was drowned. The décèdent and the libelant, then husband and 
wife, had taken passage in that steamer, and, in pursuance of notice 
thàt she would sail early in the morning, went on board her the even- 
ing before. After they had been on board some little time the hus- 
band left the wife to go àshore, as she says, tO buy some tobacco. 
While passing down the plank from ,the gangway to the pier he fell 
off the plank into the water, sank, and never rose again. She now 
brings this action, by virtue of a statute of the state of New York, to 
recovér f 5,000 of the défendait, upon the ground that the gang- 
plank provided as a means of egress from the steamer to the pier 
foîmëd arnimpîxjper and unsafe passage- way. 

Thé casé présents, at the ôutset, an issue as to the oharacter of 
the gang-plank from which the décèdent fell. The libelant asserts 
that it wa.s a single narrow plank, laid from the gangway to the pier, 
without battens or ropes. The défendant hàs called witnesses who 
say that the paésage-way from the gangway to the pier was formed 
by plaiéing a cargo-skid, six feet wide, from the steamer to the pier, 
and upon this a proper gang-plank, two or three feet wide, with bat- 
tens on it, ând having on one side a rope fastened to iron stanchions 
four feet high. Upon this question my conclusion is that no such pas- 
sage-way as is described by the defendant's witnesses was in position 
at the gangway at the time the décèdent fell. The testimony of the 
libelant, whose appearance and manner is in her favor, and who, 
with her husband, passed up the passage when she went on board 
the steamer, is positive to the effect that the passage was a single 
narrow plank; and she is greatly conârmed by the testimony of dis- 
interested persons, who saw and measured the single plank found 
leading from the gangway, the next day after the accident. It is in- 
credible that those in charge of the steamer, after a man had been 
drowned by falling off the gang-plank, and before the arrivai of thèse 
witnesses the next day, removed a proper gang-plank, such as the 
officers of the steamer say was there, and placed in its stead the 
single plank found there when the libelant's witnesses visited the 
steamer. Such a gang-plank as the defendant's witnesses describe, 
upon a cargo-skid, may hâve been there at some time. At the time 
of the accident the taking of cargo on that; side of the ship had been 
finished, and the last of the cargo was coming in on the other side, 
and such a passage- way as the defendant's witnesses describe may 
hâve been in position when the décèdent fell, while the ship was 
working on that side. If so, it had been removed when the work on 
that side of the ship was finished. 
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What bas been said disposes of another issue of fact made in the 
case by the assertion on the part of the défendants that the décèdent 
was intoxicated ; for the wit'nesses who testify to the intoxication are 
those whose testimony as to the cargo-skid I bave felt obliged to re- 
ject. ' 

The next guestion is one of law. In behalf of the défendant, it is 
said that if the décèdent, as bis wife says, attempted to go ashore to 
get tobacco, he placed himself outside bis coutract as a passenger, 
and the défendant was under no obligation to provide bim a means 
of egress frçpi the steamer for such a purpose. To this I cannot as- 
sent. In my opinion, the décèdent, when on board as a passenger, 
had the right to go ashore when he did, and it was the duty of the de- 
fendant to proyide a safe means' of passage from the steamer to the 
pier. The uecessity on the part of a passenger, who bas taken bis 
position as a passenger, to return to the piei: is a common incident of 
tiravel. It is constantly done to find lost baggage, to speak to a 
friend, and may be done to purchase tobacco by any one addicted to 
the use of that weed. From this necessity arises the obligation on 
the part of the ship to keep and maintain for thè passenger's use, at 
ail proper times, a safe passage-way from the steamer to the pier. 
This duty was not in this instance discharged, and for that reason 
the défendant is liable in damages, wbicb damages the libelant, by 
vîrtue of the statute of the state of New York, is entitled to recover. 
As to the amount of such damages, I am of the opinion that $2,500 
will be propèr. For that sum, with costs, the libelant may bave a 
decree. 



The Daisy.* 
(Distriet Court, D. Massachusetts. November 37, 1886.) 

;. ADMraAiiTT— JuEisDicTiON — Pbincipal asid Agent— Suit for Possession gv 
Vbssel. 

A suit for possession will lie in the admiralty at the instance of the real 
owner of a vessel, whose agent has, by fraud or mistake, secured the inser- 
tion of his own name as part owner in the bill of sale. A court of admiralty 
is not bound to treat as a trust a title obtained by fraud or mistake, or one 
which the holder is estopped from setting up as against the party seeking re- 
lief. Vendees of the agent, buying with notice, stand in the shoes of the 
vendor. 

». EsTOPPBL— Pkincipal and Agent — Title to Vbssel. 

An agent who, by fraud or mistake, obtains the insertion of his own name 
as part owner of a vessel in the bill of sale, will be estopped from setting up 
this title as against his principal, in a suit for possession, if the latter is, in 
point of fact, the real owner. 

Admiralty. Action in rem for possession. 
£r. P. Garver and H. Dunham, for libelant. 

•Reported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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C. T. Russell, Jr., for claimants. 

Nelson, J. This was a cause of possession. The libelant, Allen 
Cameron, bought of T. L. Mayo & Co., in August, 1885, the fishing 
sloop Daisy, paid the agreed priée, and took from them a writing 
aoknowledging the receipt of the money in f ull payment, and promis- 
ing to give a bill of sale at a subséquent date. He on tbe same day 
received from the vendors delivery and possession of the sloop, at 
South Boston. Cameron afterwards sent one James Howard to Mayo 
& Co. to receive the promised bill of sale. Howard went as direeted, 
but took from Mayo & Co. a bill of sale made out to himself and Cam- 
eron Jointly, conveying to eâoh of themone-half of the sloop, and had 
it recorçled at the custom-house. Cameron's purchase was made at 
the request of Howard, and it was agreed between them that Howard 
should employ the sloop in fishing, and divide the profits with Cam- 
eron. Howard continued to use the sloop in his business of fishing 
until July, 1886, when he conveyed the half standing in his name to 
one Fallon, and on September 24^ 1886, Fallpn conveyed it to the 
respondent, Michael Bradshaw. 

The respondent dénies the jurisdiction of the court to decree jpos- 
eession to Cameron, and insista that his only remedy is in a court of 
equity. Whether the bill of sale was given in the joint names pî the 
parties, through a mistake of Mayo & Co., or, as the libelant main- 
tains, was procured in that form by the fraudaient représentations 
of Howard, is immaterial to the question. It was not made in that 
form with the knowledge or consent of Cameron, the real purchaser. 
He had a right to expect a conveyance to himself alone, and sup- 
posed he had one nntil he learned to the contrary, about the time of 
the sale to Fallon., The property in the vessel undoubtedly passed 
to him on its delivery, before the bill of sale was made; and though 
perhaps Howard acquired, by the conveyance, a title which he might 
hâve transferred to a purchaser without notice of Cameron's interest, 
he certainiy got none as against his employer, Cameron. It does 
not lie inHoward's mouth to set up a title obtained either through 
his own frand, or by a mère mistake of third parties, against the real 
owner, for whom he was acting as a mère servant or agent. în the 
case of The Taranto, 1 Spr. 170, Judge Spbague decreed possession 
to the owners against an agent, where the title had been taken iu 
the agent's name with the owner's consent; and in the case of The 
Fannie, 8 Ben. 429, before Judge Benediot, the libelant recovered, 
though the record title was in the name of the respondent. 

Neither Fallon nor Bradshaw got, by their conveyanees, any better 
title than Howard had. It is apparent from the évidence that they 
both bought with notice of Cameron's claim, and that their connec- 
tion with the transaction was merely to assist Howard in defrauding 
Cameron. Though a court of admiralty bas not the jurisdiction of 
a court of equity, to enforce direct trusts relating to real or personal 
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property, it is not bound to treat as a trust a title obtained by fraud, 
or mistake, or one which tbe holder is estopped to set up against the 
party seeking relief. 

The libelant is entitled to a decree for the possession of the vessel. 
Ordered accordingly» 



The American Bagle.* 

The s. E. Babcock. 

Atlas Stbam-Ship Go. v. The Amebican EaolS and another. 

(Disirici Oowrt, E. D.Nm York. July 3, 1886.) 

Collision ^ Tua and Tow and Stbamkb — Tuo Closb to Linb op Piebs— 
SteamSb MoviNG OuT— Inabilitt Ôp TtJG TO AvoiD Stbaheb. 

Where thé ttig A., with a tow astern, was coming down the North river, 
in the vicinity of Pier 1, and about 175 yards from the Une of the piers, and 
saw another tug ahead moving a steamer eut from along-side that pier, but 
was unable to avoid collision with her, it was JieM that a tug with a tow is 
bound, in this locality, to be under'such çontrol as to be able, by stopping, to 
avoid a steamer seen to be moving ont from a pier half a mile ahead, and that 
the A. was consequently solely responsible for the collision. 

In Admiralty. 

Wheeler é Cortis, for the Atlas Steam-ship Co. 
Corpenter é MosJier, foT the American Eagle. 
HUi, Wing é Shoûdy, for the Babcock. 

Benbdiot, J. The collision which gave rise to this action was, în 
my opinion, cansed by the fa;ult bf the tug American Eagle, and not 
by any fault oh the plart of the injured vessel, or on the part of the 
tug engaged in moving that vessel out from Pier 1, North river. The 
fault of the American Eagle was in coming down the river with two 
barges lashed side by side, upod a hawser about 250 feet in length, 
in such a condition of wînd and tide, and at such speed, that she 
could not by stopping avoid an pbject ahead and distant half a mile. 

It is plain that if the tug had stopped when she saw the steamer 
moving out oi the pier, no collision would hâve occurred. It was her 
duty, running by the pier as clbsè as she was, to avoid a steamer so 
situated. A tug in this locality,' undertaking to pass down the river 
with a tow astern, 175 yar'ds off thé pier, is bound to be under such 
control as will enable her to stop in time to avoid collision with a 
steamer seen to be moving out frotn along-side a pier. The necessity 
for such ability is made plain by the contention, on the part of the 
American Eagle, that she éould not avoid the steamer by porting, 

iReported by K. D. & Wyllys Benedict, Esqs., of the New York bar. 
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fcbecause such a movement would hâve brought her in collision with 
vessels on the outside of her. Such a slate of facts might easily oc- 
cur, and in such a case stopping would be the only method of avoid- 
ing collision with a vessel aheàd coming eut from the piers. Ability 
to stop within a reasonable distance is therefore a necessity to navi- 
gation, under such circumstanees as are proved in this case. I en- 
tertain great doubt as to the truth of the assertion that there was no 
toom for the American Eagle to avoid the steamer by porting; but, 
if she could not port, she was bound to stop. I find no fault on the 
part of the Babcock. 

Let thelibelant havea decrëe against the American Eagle, and let 
the libel be dismissed as against the Babcock. 



The Wm. N. Beach." 

Dbake V. The Wm. N. Beaoh. 

(Dùtriet Court, E. D. Nm.York. Juae 30» 1886.) 

COLLTSION-'Fl.OATING LOOS— AbSBNCB OF LI8HT — PaSSING TuO — EnTANOUKO 

'-' 0» Scifa-W-."" 

Lib^anU allowed logg to remain floatiog in the water àlong-sidehis derrick, 
with no ligl;t upon them. In the. night the propeller of a passing tug„ -v^hose 
pilothàdnôknowledgeofthep'resenceofthelogs, caughtinthelog?, whéreby 
libelaût's'ipt'operty was daoiaged. On anit brought against the tag foi the 
damagei A«2e^j that she was not liable. 

In Admiralty. 

Dé L. B.mcr, for libelant. / 

JS. I). JkjfcÇaMjr, for ciaimants. 

Benbdîot, J. In such a looality as this, in the Harlem river, it 
was not néjgligônce in the pîlot of the William N. Beach to allow the 
stem of his boat to approach within 16 îéfet of the libelant's derrick, 
then fast to the shore. As the tide was, and aa the tug was han- 
dled.it'iB plâin that no injury would hâve been done to the libelant's 
propeirty there, if the screw of the tug had not caught in sotnie pflea 
which thé libélant had placed and allowed to remaiû flbating in thé 
water along'Bidô his derrick. It was négligence in the libélant to 
léave thèse piles where they werewhen thôtùg's propeller was éaught 
àhd stopped; by them, and this négligence was the cause of thè dam» 
âges coiiiplàinéd cf. There was no négligence oii the part of thé ttig 
in failing to pee the piles floating in the water. No light hâd beenl 
plabéd upon thèm. Thé pilot Ôf the tug had rip knowledge bf their 
présence, nor any reason to suspect their prësencé there. ' 

The libel mu^t bedisfliissed, with cpsts. 

'Reported by E. D. & Wyllys Benediot, Esqs., of the Kew York bar. 
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The Amkbioa.* 
MoBAN V. The Amebioa. 

iBistriet CouH, E. B. Few York. June 23, 1886.) 

1. Collision — Two Tuas— Onb at Ebst Nbak Line op Pibbs — Attbmpt to Pass 

Inside— Faiilt. 

The tug M. was lying at rest In the East river, some 150 feet from the Une of 
the piers, when the tug A. , com'ing down the river, ported in an attempt to pas» 
between the M. and the piers, and collided with the M. Beld that, if the origi- 
nal coursé of the A. would hâve càrrled her'outside of the M., the A. was 
in fault for porting. The A. insisted that her porting was when the vessels 
were close together, and collision was inévitable. HM, in that event, that 
the A. was in fault for not starboarding in time to pass outside of the M. ; and, 
in either view, the A. was solely responsible for the collision. 

2. Same— Vessbl AT Rest — Applioabilitt op Rttle 19. 

Rule 19 does not apply where the vessel having the other on her starboard 
hand is at rest. 

In Admiralty. 

C arpenter dt Mosher, for libelant. 

Biddle d Ward, for olaimants. 

Bbnedict, J. Under the existing cîrcumstances, clearly proved, 
it was the duty of the America to pass under the stem of the Ida 
Miller, and not across her bow. I inoline to the opinion that the 
course of the America, when the Ida. Miller was aeen by her, would 
hâve carried her astern of the Ida Miller, and that the immédiate 
cause of the collision was a change from this course, effected by port- 
ing Ihe wheel in an effort to pass between the Ida Miller and Pier 4. 
If such be the fact, the fault of the America Which caused the collis- 
ion was porting her wheel. But if it is true, as insisted in behalf of 
the America, that the porting of her wheel was when the vessels were 
close together, and collision inévitable, then, in my opinion, the 
America was at fault for not starboarding her wheel so as to carry 
her further ont into the river, and astern of the Ida Miller, seen by 
her to hâve ba,cked off Pier 4, and to be at rest in the river. Eule 19 
is not applicable in a case like this. The Ida Miller came to a rest. 
When seen to be so at rest, common prudence on the part of the 
America, as it appears to me, would bave prevented an attempt to 
pass astern of the Ida Miller, when, by holding her course, or, at 
most, by a turn of her wheel to starboard, she would hâve passed 
astern of tbe Ida Miller, and at the same time assumed her proper 
course in the river. 

Let a decree. ba entered in favor of the libelant, with an order of 
référence to ascertain damages. 

•Eeported by R. D. & Wyllys Benedict, Esqs., of the New York bar. 
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Baltimobb & 0. E. Co. v. Countt of Jbpfbbboït. 
{Oireuit 0<mrt, D. West Virginia. 1886.) 

1. OoNBTiTaTiONAi, Law— Stattites — Onb Object — Conbt. W. Va. 186S, Abt. 

4, §36. 

An act which conf ers power upon an existing railroàd corporation to extend 
its road tlirough a certain county in the state, and also autliorizes that county 
to subscribe to tbe capital stock of said railroàd, is not répugnant to the arti- 
cle in the atate constitution proyidin^ that no law shall embrace more than 
one bbject, which shall be expressed in the title. 

2. TAXATIOif— CONSTITUTIONAL RuLKS— AlD TO RAILKOAD. 

An act to submit the question of subscription to the stock of a railroàd com- 

■ pany to ail the maie tax-çayers of the county is not contrary to any inhibition 

of uie constitution, nor is the power thus improperly delegated to a class of 

the people instead of the Whole people, the class nalned being those who 

■wowld be ((fEected by thé act., 

8. BAMEf^OKB Bàileoad Tamîd jTO Al" Anotheb ^ Rbpbai. op Exbïiption 
Law. . 

A railroàd compaùy is liablè to be taxed to f urnish the aid voted for another 
Company, although, when the statuts authorizing such aid was paased, rail- 
roàd; property was, by a law then existing, exempt from taxation for such 
purpose; such law being af terwards repëaled, and not having beenenacted 
wheh thé tiompany sought to be taxed flrst obtained a license to do business 
in the state. 

In Chancery. Bill to enjoin the collection of a tax levied to aid 
the construction of a railroàd. Demurrer to bill. 

Ccdeb Boggeas and J. A. Hutchinson, for Baltimore & 0. R. Co. 
C. C. Watts and Forrest Brovm, for the County pf Jefferson. 

Jaceson, J. The Baltimore & Ghio Eailroad Company, a corpo- 
ration of the state of Muryland, ûles its bill against the county of Jef- 
ferson, as a corporation of the state of West Virginia, and Eugène 
Baker, late sheriff, and A. G. Hurst, aeting sheriff , of the county, and 
citizens of this state, to enjoin and restrain the défendant from col- 
lecting taxes, which, as the bill allèges, were levied for the purpose 
of aiding the construction of the Shenandoah Valley Railroàd, passing 
through the county of Jefferson, a rival corporation to that of the 
plaintiff. To this bill the défendant demurs, and the case is now 
heard upon the issue presented by the demurrer. It appears from the 
bill that the législature of West Virginia, on the twenty-fifth of Peb- 
ruary, 1870, passed "An act to authorize the Shenandoah Valley 
Eailroad Company to construct their road through the state of West 
Virginia, to the, Potomac river, and also to authorize the board of 
snpervisors of Jefferson county to submit to a vote of the people, at a 
spécial élection, the question of the subscription to the capital stock 
of the Company." The po-wer of the court is invoked to protect the 
plaintiff from what it allèges to be "the unjust and illégal claim of 
the county of Jefferson to charge it with the payment of taxes to dis- 
chàrge the principal and interest of bonds, amounting to $250,000, 
v.29F.no.8— 20 
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issued by said county to pay for its subscriptîon to the capital stock 
of the défendant corporation." , 

An examination of the act justifies the conclusion that it was the 
intention of the législature to confer power upon an e:|isting corpo- 
ration, created by the làws of a sister state, to extend her road through 
the county ôf Jefferson, in this state. It was not the création of an 
original corporation, but was a grant, in the nature of a lieense, to 
an existing one, to construct its. road, which appears to be the main 
purpose of the âot. 

The first question presented for the considération of the court is 
the validity of the act under which the subscription was made. It ia 
olaimed that this act embraces more than one object, and more than 
one object is expressed in the title, and is for that reason void, because 
it is in conflict with; the thirty-sixth section of the fourth article of 
the constitution of West Virginia, adopted in 1863, which provides 
"that no law shàll embrace more than one object, whioh shall be ex- 
pressed in the title." In this connectipn we are ipforQied that the fifth 
and sixth sections of the âct provide for a subscription to the capital 
stock of the road by Jeffèrsoii cojanty, which is ah object différent 
from the main purpose of the law, and is for this reason obnoxious 
to the constitution. To support this position the court is referred to 
Cooley on Constitutional Limitations, 78, 79, 150, 151, and Cutlip v. 
SAeri/, 3 W. Va. 589. 

We cannot concur with counsel that either of the authorities cited 
sustains thfeîr view of the law. Mr. Cooley, in disôussing this ques- 
tion, under tbe heaid of "The Title to a Statute," remàrka that Ihe 
gênerai purpose of constitutional provisions of this character are ac- 
complished when a law bas but onô gênerai object, which is fairly 
indicated by the title. This view of the text writer is well supported 
by judicial décisions. The case in 3 W. Va. so strongly relied on to 
support the position that the act of 1870 is unconstitutional, we think, 
does not snstain it^ The title of the act in that case was "An act lo- 
çating the coauty^seat of Calboun." But the law, as passed, con- 
tained a section which authorized the board of supervisors of said 
county to sell any property at Arnoldsburg, in the county. The court 
beld this act void, for the reason that tbe third section contained au 
object other than the one expressed in the title. It authorized the 
board of supervisors to sell «ny county property at Arnoldsburg, at 
that time the county-seat, without describing it, or restricting their 
action to the sale of the property which was properly conneoted with 
the proposed change in the county-seat. This purpose was ùot ex- 
pressed in the title, and for this reason it was held to be répugnant 
to the constitution. 

Conceding that décision to be right, does it apply to the case under 
considération? We think not. In this case, the act had but one 
main object; that was to authorize the construction of a railroad 
through the territory of West Virginia, AU other provisions of the 
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bill are auxiliary to tliat ïolpject, and hâve a necessary or natural con- 
nection. The power conferred by the act upon the board of super- 
visors of Jefferson oonnty to submit to a vote of the people the ques- 
tion of a subseription to the capital stock of the company, although 
it was not expressed in the title, yet was an incident to the main 
object, and in no sensé that we can perceive was it a différent and 
distinct object from the main purpose of the law. 

The object of this constitution al provision is to prevent the union 
of ineongruous matters, having no relation to each other. It is to be 
foundiin tbe constitution of a number of the states, and bas reeeived 
judiçiai construction. We tbink, upon a close examination of the 
cases decided in Indiana, Michigan, New York, and Illinois, upon 
similar constitutional provisions, that it will be found that the courts 
hold that, where the law embraces several objects, ail of whioh are 
matters properly connectfid with its chief object, that it is unneces- 
sary that the title of the act should contain every purpose of the law. 

Thé constitution of Texas contaius a provision similar to the one 
under considération. It déclares that "every law enacted by the lég- 
islature shall Cmbrace but one object, and that shall be expressed in 
the title>" This provision bas reeeived judicial interprétation in the 
easeoî City 0/ San Antonio v. Mehaffy, 96 U. S. 312. The législa- 
ture olihat state passed "An act to incorporate the San Antonio 
EailroadjiGompany." Like the law we bave under considération, it 
had 0ther provisions, one «f whioh was "to authorize the city of San 
ÂtntoniOfto take stock in tbe company, and issue bonds to payfor the 
Samë." The suprême court of tbe United States in that case held 
the law to be constitutional, and that it had but one object, and that 
was expressed in the title. In the case of ïJnifî/ v. Bwrragre, 103 
U. S. 45$, the suprême court was again called upon to pass upoii a 
clause of the constitution of Illinois similar, if not almost identical, 
in pbraseology to the one we bave under considération ; and the court 
again af&rmed its ruling in the case of San Antonio v. Mehaffy, cit- 
iug with approbation the case of Belleville, ete., R. Co, v. Gregory, 
15 111/20* Still later, the suprême court of Illinois maintained this 
doctrine in Ross v. Chicago R. R., 77 111. 127. This long line of dé- 
cisions was reeently reviewed by the suprême court of the United 
States in the case of Mahomet v. Quackenbush, 117 U. S. 508, S. C. 
6 Sup. et. Eep. 858, and the chief justice, speaking for the court, 
again sustained their préviens rulings upon this question. The dé- 
cisions of the highest tribunals in the states of Indiana, Michigan, 
and Wieconsin are to tbe same effiect, upon a similar provision in their 
respective constitutions. In some other states, — California, and pos* 
sibly Mi8souri,-^the courts hold difïerently; but not only is the weight 
of authority in the highest tribunals in the states against them, but 
the law.is, we think, well settled otherwise. Montclair v. Ramsdell, 
107 U. S. 147; S. G. 2 Sup. Ct. Eep. 391; Jonesboro City v. Cairo 
A St. h, mOo., 110 U.S, 192; S. C. 3 Sup. Ct. Eep. 67; Otoe Co. 
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V. Baldmn, 111 ïï. S. 1; S. 0. 4 Snp, Ct. Eep. 265; Achley SchooU 
dist, Y. Hall, 113 U.S. 135; S. 0. 5 Sup. Ct. Eep. 371. 

Independent of the express adjudications we hâve noticed upon 
this question, it would be cJearly the duty of the court to adopt a lib- 
éral rule of interprétation, soas to give effect to the législative inten- 
tion, unless it» action was clearly so répugnant to the constitution as 
to violate well-known principles of construction. This libéral rule of 
construction should always prevail, before courts annul a statute by 
judioial action. We are thereforeof opinion that the third section 
of the act of February, 1870, is not in oonflict with the constitution 
of this State, and must therefore be held valid. This conclusion, we 
think, is not only founded in reason, but, as we hâve Seen, is sanc- 
tioned by authority. 

Itistiextsuggested that the authority conferred upoû the super- 
visors by this act is, at least, questionable, if in fact there is any war- 
rant inî the constitution for its exercise. By the terms of the fifth 
sectioé of the act in question, power was delegated by the législature 
to the ôupervisors of Jefferson county tO submit the question of a sub- 
scripti^n to the capital stock of the said railroad to ail the maie tax- 
payers of the county, at a spécial élection, above the âge of 21yearSj 
not under àny of the disabilities mentioned in the act. It is urged 
that th'ô power thus conferred by the législature is not warranted by 
the côûstitution. This is a délégation of power to local authorities, 
for local purposes. There îs ttothing in the constitution which in- 
hibits the législature from the exercise of such a power. In the ab- 
sence of Buch a restriction upon the législative power, the exercise of 
it cannot be questioned. It bas been frequently done by the légis- 
latures of varions states upon similar provisions in their constitution, 
and, in almost every instance where the power has been questioned, 
the courts hâve sustained the législative view of its exercise. The 
power of taxation for local and municipal purposes has most always 
been delegated. The reason for it is founded in necessity, and the 
exercise of the power cannot now be questioned. 

The next objection taken to the validity of the act is that the lég- 
islature did not provide for the submission of the question of making 
a subscription "to a vote of the people," but only to a portion or class 
of them, to-wit, "the maie tax-payers of the county over 21 years of 
âge," etc. This provision of the constitution is similar to the con- 
stitutions of several of our sistët states. The présent constitution of 
Virginia, as well as the one in force before the war, both contain sim- 
ilar provisions to the one under considération. A similar question 
to the one now raised was presented under the old constitution of 
Virginia in the case of Bull v. Bead, 13 Grat. 78. In that case the 
législature of Virginia passed an act establishing a system of free 
schools in a partioular district in the county of Accomack, but pro- 
vided that the act "shall [should] not be carried into effect until the 
people of the district shall, [should,] by a vote taken for the pur- 
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pose, approve it." Under this constitution every white citizen, 21 
years old, etc., was qualified to vote. It will be observed, however, 
that the act required the vote to be submitted to the people of the 
district for the purpose of their approval, instead of white maie cit- 
izens, who were the qualified voters under the constitution. In that 
case it was claimed that the question of submission to the people of 
the district was a clear violation of ' that clause of the constitution 
which defines the qualifications of voters. But the court overruled 
this objection, maintaining the validity of the act, and referred to the 
case of Slack v. MaysviUe d L. R. Co., 13 B. Mon. 1, in support of 
its conclusion, in which it was held to be no objection to the mode 
of exercising the power of imposing local taxation for local purposes 
that it was referred to a vote of a majority of those to be afifected by 
it. Such was the course pursued in the case before us. The ques- 
tion of submission was referred to a vote of ail the maie tax-payers, 
whom the législature supposed to be the majority of the people to be 
afifected by the act, and we must therefore conclude that this objec- 
tion caûnot be sustained. 

It is further suggested that, by the terms of the constitution, tax- 
ation must be equal and uniform, and that in this instance such is 
not the Case. We concède that such is the fundamental law, but we 
f ail to find any discrimination against complainant's property, or any 
violation of the constitution in the law as passed, which would sub- 
ject its property to illégal or unjust taxation. There ie, in fact, no 
allégation in the bill that the property of complainant is not taxed at 
the uniform rate and upon a basis of equality with other propetty 
taxed for the same purpose in the county and state. Such an allé- 
gation in the bill, if sustained by proof, would entitle the complain- 
ant to such a revision of the assessment of its property as would se- 
cure to it both equality and uniformity of taxation, as required by the 
constitution; but, in the absence of such an allégation in the bill, 
sustained by proof, the court is unable to see how it can pass upon a 
question not raised by the pleadings, but only presented in the brief 
filed by complainant's counsel. 

Ânother contention of the plaintifif is that at the time of the passage 
of the act of 1870, and the élection held under it, there was no au- 
thority to charge it with any part of the county levies, to pay any 
subscription voted to the capital stock of the Shenaudoah Valley Eail- 
road Company, for the reason that by the statute law then in force, 
and which continued to be the law of the state until the session of 
the législature in 1879, "ail railroad property was exempted from tax- 
ation to pay subscription of counties to other railroads." It is con- 
^eded that when the act of 1870 was passed, that, by the laws then in 
force, exemption of the plaintiflf's property was secured from taxation 
for the purpose of paying subscriptions to other railroads. The law, 
however, was a gênerai one, passed long subséquent to that which 
;granted the plaintifif a license to do business as a corporation in this 
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state. It applied alike to àHriailroad corporations. There was no 
Buch exemption to this corporation in thie original act which gave it 
powerto do business hère. The repealof the act which secured the 
exemption did not divest it o{ any right secured by its charter. By 
its repeal the corporation was placed upon the same footing it stood 
when the law was enacted thafe secured the exemption. Exemptions 
are always matters of expediency, and not of right, granted on con- 
sidération of public policy, which thé law-making power can recall at 
its pleaèure. In thia instance the législative power asserted what we 
must hold to bé an undisputed right, which, in its clemeney to this 
class of corporations, it had not before enforced, and which was 
clearly within its power under the constitution. This is the view, we 
think, thé législature entertained when it passed the act ; and our 
respect for its intention forces this conclusion upon us, from which 
we see no escape. 

It is itrue that the plaintiff had, without any aid from either the 
county or stttte, constructed itS roàd, and it would seem to bë unjust 
to require it to aid in the construction of a rival road. But this is a 
question which addressed itself aloije to the législature, and is, we 
think, outside of judicial domain. It was for that power to détermine 
whether the act, when proposed, "was in dérogation of natural rights" 
or noti It bas passed upon the question, and we think the plaintiff 
is conoluded by its action. The demurrer must therefore be sustained 
to the billas it now Btands. 

Bond, J. I conour in the above opinion. , 



Léonard ». Lovbll. 

{Oi/reuU Court. W. D. MieMgan, S. D. December 8, 1886.) 

Patents— Improvbmbnt in the OoNSTRtrcTioii of Refbigebatohs— Inprinqe- 

MENT — WaNT of NoVELTT, 

A suit was brougrht to enjointhe infringement of letters patent No. 261,736, 
for improvements in tlie construction of refrigerators, the paf tlcular feature 
being this: The ice-floor being in theusual position, two sets of cleats are 
attached to the inside of the refrigerator case, at each end of the ice-floor. 
a,nd extending perpendicularly from the ice-floor to the top of the case, and 
are in pairs. Thèse cleats are ari^nged by twos, and parallel to each other, 
but a little distance apart, so as to força a grooye. Into thèse groovesi and from 
the top, is slid the partition wall, which descends so as to touch the ice-floor; 
but, being narrower than the height of the chamber, leaves the necessary open- 
ing for the warmair to pass over at the top, the advantage claimed being that 
the wall is thusm'ade "removable," whereby oleansing the walls of the Sue is 
f acilitated. Held, invalid for want of noveïty, and not iuf finged by défend- 
ant's patent, No. 395,359. 

In Equity. 
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Edward Taggart,iox Qom^\3i,m2i,xxï. 

Louis S. liovell anà Joyce é Spear, îot défendant, 

Seveeens, J. ïhe bill in this cause was filed in behalf of the com- 
plainant, Léonard, who is the patentée in letters patent No. 261,736 
for improvements in the construction of refrigerators. He allèges 
that the défendant, Lovell, professing to be engaged in the manufact- 
ure of refrigerators under letters patent No. 295,259, is constructing 
and selling what is, in substance and effect, an infringement upgn 
the first'inentioned patent, and he prays for an injunction and an 
accounting. The defendant's answer admits the issuance of the pat- 
ent to complainant as stated in the bill, and also admits that he, the 
défendant, is manufaoturing refrigerators nnder the Lovell patent, 
No. 299,259; but he dénies that the complainç-nt was the original 
inventpr of the devices claimed to be infringed, dénies that they 
constitute a patentable invention, and désignâtes several prior pat- 
ents whiçh the défendant insists anticipated the spécifie features in 
refrigerators whicb the complainant claims are povered by bis pat- 
ent. '.:,•.,-:. . ;■ . ,^ 

Téstimony bas bee^n taken, but the substance of it consists in the 
spécifications, claims, and letters for the Léonard and Lovell refrig- 
er^tor,s,.,and the specifications.claims, and illustrations of j;he fol- 
lowing patents: No. 201,713, ta D. S. Stevens, of date Mareh 26, 
1878; No. 8,463, rçissue to G. F. Smith, October 22, 1878; No. 
175,143, to G. B. Page, March 21, 1876; No. 225,595, to Haie & 
Eamsey,.March 16, 1880; No. 222,604, to S. Scott, Deoember 16, 
1879; No. 204,216, to B, T. Hambrock, May 28,1878; No. 62,643, 
to W. Lane, March 5, 1867; No. 133,147, to J. H. Fisher, Novem- 
ber 19, 1872; and No. 207,356, to W. Horn, Jr., and others,.August 
27, 18'?8;j The application for the Léonard patent was filed June 
13, 1882, and that for the Lovell patent, January 23, 1884. 

Varioup claims covered by the complainant's patent, were in the be- 
ginpingpf the présent controversy, alleged by him tobe infringed bythe 
défendant; but in the end the contest has been brought upon the 
limita of a single ground, wjiieh will be indicated after some prelim- 
inary suggestions. 

Thefirst and principal inquiry in the case arises out of the claim 
put forward in défense that the patent of the complainant is void 
because — First, the invention is not original; second, it is not pat- 
entable for the reasou that such invention, so far as the claim alleged 
to be. infringed is concerned, was only that of ordinary mechanical 
skill, and does not rise to the quality of invention intended to be pro- 
vided by the patent laws. ■ 

. . Eef rigerators of différent sorts hâve been in use for a considérable 
pefiod, differently classed because constructed upon différent princi- 
ples. The présent controversy relates to the class constructed upon 
jthe principle of a box or c^ise divided into two main conipartments; 
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an upper one for an ice réceptacle, and the lower for a chamber in 
which to store provisions or other material to be refrigerated, with an 
apening from the upper or ice compartment downwards into the pro- 
vision chamber, and another openingfrom thenceinto the upper part 
of the ice chamber. Thus, by -utilizing the natural law that the 
colder air descends and the warmer rises, a constant circulation is 
kept up until the ice is dissolved, and the motive power is dissipated. 
In carrying this principle into éxecution, the gênerai plan on which 
prior patents hâve gone is ta croate an opening or openings, either by 
slots covered by projecting shelves or by round apertures protected in 
the same or some similar way, through the bottom of the ice-box, 
through which the cold air from the ice descends into the lower cham- 
ber, and to construct flues along the outer walls of the refrigerator, 
from the lower chamber to the upper part of the upper chamber, from 
which the warm air ascending from the lower chamber is drawn 
through an opening made for that purpose, again cooled by the ice, 
and forwarded through the same route in repeated circulation. The 
several patents isôued anterior to either of thèse in question, and 
illustrations of which are put in évidence, were designed on this prin- 
ciple, and adopted such a method of construction. In this method 
the wall of the refrigerator was generally used as one wall of the 
ascending fluè, and either a âxed inner wall or the side of the ice-box 
served the double purpose pf retaining the ice in place, away from 
the refrigerator wall, and of forming an inner wall for the warm air 
flue. In some of the patents the inner wall of the flue was not car- 
ried to the top of the upper chamber, but a space was left between 
the top of this'inner wall and the top of the box, for the circuit of 
air above meûtioned. 

In the case of the Stevens patent, the side of the ice-box consti- 
tûtes the inner wall of the warm-air flue. The spécifications indi- 
cate that the ice-box is made so as to be removable, ("détachable" is 
the term ttsed, but this, I take it, is équivalent to "removable,") and 
preferably of opén work. This box or cage resta upon the ice-floor, 
but whether it is removable by lifting out at the top, or drawing oui 
through the door in front, is not quite clear ; but I infer the latter, 
from the use of what are designated "guide-strips." In this arrange- 
ment the air would be admitted from the flue to the ice at différent 
heights, through the open work of the side of the box, instead of being 
ail admitted through one opening at the top. 

Mr. Leonard's patent was designed to cover certain claimed im- 
provements in the construction of the ice-rack, aûd the cold-air open- 
ing below, and its protections; which arefeatures not now material, 
ail controversy about any spécifie infringeûient of thèse having been 
abandoned. Bût the patent alsd covers a claim for an improvement 
in the construction of the inner tfall of the warm-air flue, and which 
is also the end wall of the ice-box. The particular feature is this : 
The ice-floor being in the usual position, two sets of cleats are at- 
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tached to the inside of the refrigerator case at each end of the ice- 
floor, and extending perpendieularly from the ice-floor to the top of 
the case, and are in pairs. Thèse cleats are arranged by twos, and 
parallel to each other, but a little distance apart, se as to form a 
groove. Into thèse grooves, and from the top, is slid the partition 
wall, which descends so as to touch the ice-floor, but, being narrower 
than the height of the chamber, leaves the necessary opening for the 
warm air to pass over at the top. The advantage claimed is that the 
wall is thus made "removable," whereby cleansing the walls of the 
flue is facilitated. It is said that at that point the condensation of 
the warm air is most rapid, and the dépositions of impure matter on 
the walls is greatest. 

The Lovell patent is like this in this feature, except that this wall, 
instead of being run into grooves at the end of it, is attached, at its 
upper edge, by hinges, to the wall of the case, and, hanging in 
towards the ice-floor, rests upon the upper edge thereof. So, of 
course, this partition wall could be lifted in and up, upon its hinges, 
and its own weight carries it back to its place, so that its lower edge 
rests upon the end of the ice-floor, as above stated, and it is perfo- 
rated to permit the passage of air. But this partition is not remov- 
able in the sensé that it can be taken out of the refrigerator. , The 
défendant, however, uses a différent method of construction; and, in- 
stead of the hinges and the latéral fall of the partition, he brings the 
partition to a perpendicular position, from the end of the ice-floor, 
and runs a rod from front to rear of the refrigerator, a little below 
the top, to which rod the upper edge of the partition is attached. 
The lower edge is prevented from going back into the flue by the 
tuming up, like a flange, of the edge of the ice-floor. Thus, it will be 
se6n, the position of the partition is the same as in the complainant's 
patent, but the attachment is différent, and, while it is movable, it 
is not removable in the sensé of being susceptible of being readily 
taken out. It serves the same purpose, however, in affording facility 
for cleansing the walls, that the complainant daims for his device. 

With this description of the éléments of faet in the présent con- 
troversy, and which is as definite and clear as I am able to make it 
without the use of diagrams, we are brought to the substantial ques- 
tion whether this device of the complainants of a removable partition 
wall is such a new and useful improvement as to constitute a patent- 
able invention; and it seems to me that I cannot hold it to be so 
without disregarding the plain doctrine on this subject towards which 
the suprême court has been verging for 30 or 40 years, and on which 
the law is now quite securely anchored. It appears to me, from as 
careful a study of the décisions of the court of highest authority on 
this subject as I am able to make, that the settled interprétation of 
the true spirit and meaning of the patent laws is that they were en- 
acted for the purpose of stimulating the activity of inventive genius 
in the production of new and useful contrivances and produots for 
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the public advantage; and that it was not the purpose of those law» 
toprotect as a monopoly, for fche advantage of any individual, the prod- 
uct of the exercise of that common skill and meehanism which are the 
proper and expected work of artisans trained in the dexterities and 
science of their trade to the higher standard of its art. Not every tri- 
fling device, nor any obvious improvement in the material already pos- 
sessed, is intended to be rewarded. The décisions to which I hâve 
referred are to be found in the foUowing cases, and others oecurring 
between, in the reports of the suprême court : Hotchkiss v. Greenwood, 
11 How»248; Phillips y. Pd^e, 24 How. 164; Stimpson v. Woodman, 
10 WalK 117; Haïlesv. Van Wormer, 20 Wall. 353; Smith v. Nichols, 
21 Wall. 112 ; Brown v. Piper, 91 U. S. 37 ; Reckendorfer v. Faber, 92 
U. S. 347; Dunbar v. Myers, 94 U. S. 187; Pearce v. Midford, 102 U, S. 
112; Heald v. Rice, 104 U. S. 737; Vinton v. Hamilton,M. 485; Hall 
V. Maeneale, 107 U. S. 90; S. G. 2 Sup. Ct. Eep. 73; Atlantic Works 
V. Brady^ 107 U. S. 192; S. G, 2 Sup. Gt. Eep. 225, which is an espe^ 
cially valnable and prominent case, where Mr. Justice Bradley ex- 
plained, in olear and admirable language, the intent and purpose of 
the statutes. ■ Another valuable case in the same volume, and quite 
illuatrative of the présent, is Siatpson v. Grand-street R, Co., 107 U. 
S. 649; S. 0. 2 Sup. Ct. Rep. 663. Following thèse, and fortifying 
and solidifying the doctrine, are Estey v. Burdett, 109 U. S. 633; S. 
G. 3 Sup. Gt. Eep. 531; Double-pointed Tack Co. v. Two Rivera 
Manu/'g Ce, 109 ^U. S. 117; S. G. 3 Sup. Ct. Eep. 105; King v. 
Gallun, 109 U. S. 99; S. G. 3 Sup. Gt. Eep. 85; Bussey v, Excelsior 
Manu/'g Co., 110 U. S. 131; S.. 0. 4 Sup. Ct. Eep. 38; Pmnsylvania 
R. Co. V, Locomotive E. S. T. Cç., 110 U. S. 490; S. G. 4 Sup. Ct. 
Eep. 220; Phillips v. Détroit, 111 U. S. 604; S. G. 4 Sup. Gt. Eep. 
580; Morris v. McMillan, 112 U. S. 244 ; S. G. 5 Sup. Ct. Eep. 218 ; 
Hollister v. Benedict, etc., Manufg Co., 113 U. S. 59; S. G. 5 Sup. Ct. 
Eep. 717; Blake v. San Francisco, 113 U. S. 679; S. G. 5 Sup. Ct. 
Eep. 692; Thompson v. Boisselier, 114 U. S. 1 ; S. G. 5 Sup. Ct. Eep. 
1042; Stephenson v. Brooklyn, etc., B. Co., 114 U. S. 156; S. 0. 5 Sup. 
Ct. Eep. 777. 

It is true that language apparently implying a less stringent inter- 
pretation is fouùd in the expressions of early authorities of high char- 
acter, among them Chancelier Kent and Mr. Justice Story. Thèse and 
other authorities are referred to in the dissenting opinion of Mr. Justice 
WooDBURY in Hotchkiss v. Greenwood, 11 How. 248. With the vénéra- 
tion due from oûe in this place, it would not become me to do more than 
to say of their interprétation that I am resistlessly borne in another 
direction by my construction of the récent and authoritative cases. 
It may be that the constantly increasing multiplicity of patents in 
isvery branch of industry and manufacture has indicated the necessity, 
from public policy, of a more stringent rule, — one which should re- 
lieve those engaged in the common trades and avocations of life from 
tribute to those who drop down upon their tables in swarms, under 



LEONARD V. LOVELL. 315 

prêteuse of having the warrant of monopoly too often based on trivial 
grounds. And it may be that the increased facilitiea for éducation 
aflforded by the public, and the quickened intelligence of the people, 
bas carried the plane of patentable invention higher than where it 
once was. Of course, no refiection is intended in thèse suggestions 
apon the patents involved in the présent suit. 

But notwithstanding the presumption arising from the granting of 
the patent, upon which the complainant's solicitor lays much stress, 
and which is prima facie undoubtedly entitled to some weight, I can- 
not think that either of thèse patents, in respect to the feature in 
question, covers any patentable invention. The flues at the side of 
thè refrigerator for oonducting the warm air upward, and over into 
the ice ohamber, are nothing new. The use of the wall of the ice 
boxîor the inner wall of the flue is not new. In some of the pre- 
viouB patents this was rigid, but it served the same purposes of con- 
taining the ice and making a wall of the fine. In the Stevens pat- 
tent, however, this side wall was removable. The cage or box for 
the ice was made either eûtire, part way up, or " preferably of open 
work.". I do not see that it could be very material whether the air 
should be admitted to the ice box in one opening through the wall 
or many; the two purposes above alluded to are both subserved. 
The method of securing- the partition wall in the complainant's re- 
frigerator by a pair of cleats at each end is an old and very common 
device, resorted to for the purpose of making a movable wall or par- 
tition. The instances of suoh use are too common to require men- 
tion. New, is there anything new in the feature that the wall is re- 
movable? It is claimed that this makes it easier to clean the parts 
most liable to become soiled by impurities, and this I can easily un- 
derstand and believe. But the corresponding wall of the Stevens 
patent was removable for the same purpose. It is true that Stevens 
did not in the claims appended to his spécification allude to this 
feature of utility as promoted by making bis ice-box removable, but 
the facts contained in his spécifications disclose this feature for ail 
there is of utility in it; and the authorities are clear that a patent 
is avoided for the want of novelty, although the advantages of the 
device were neither claimed nor seen by the prier inventor, provided 
his spécifications disclose it. Tucker v. Spalding, 13 Wall. é53; Stow 
T. Chicago, 104 U. S. 547, 550. 

The adoption by the complainant of the old device of securing the 
ends by a pair of cleats, whereby it was removable,. to serve the same 
purpose and no other than those accomplished by a former patent, 
and in no respect in any substantially différent way, was not inven- 
tion; at least, not of anything patentable. It appears that ail the 
sides of the, ice-box in the Stevens patent came out together. 
Whether the one affprded more convenience in this respect than the 
other I oannot say ; but it could hâve no substantial efïect upon the 
feature of removability that, whereas in the case of the complain- 



316 FEDERAL REPORTEB. 

ant's walI it could be takeu out by itself, in the Stevens patent the 
same proceeding which would take one wall would also take out the 
other three. This wall in the defendant's refrigerator, neither as 
patented nor made, is removable from the case; and it seems to me 
that the différence between it and the complainant's, in the principle 
covered by complainant's claim, is greater than that between the 
complainant's and the Stevens patent, However that may be, I am 
of the opinion that the variations from what was already accom- 
plished in the design and construction of refrigerators at the time 
when the patents in question were applied for were not, in respect 
to this peculiarity, at least, the resuit of such original invention as is 
intended by the statute. * 

Upon his spécifications, Mr. Léonard also claimed the results from 
a combination of his ice-floor and his partition wall; but, as this is 
not much dwelt upon in the argument, I notice it only to say that, 
both the éléments of the combination being old, and the constituents 
not qualifying each other in any way, the combination is not pat- 
entable. Pickering v. McCuUough, 104 U. S. 310. 

It foUows from thèse views that the bill must be dismissed. 



Waterman V. Mackenzie and another. 

{Ovreuit Court, S. D. New Ywk. December 23, 1886.) 

Patents for Intentions — Suit pob Inpeingbment — Titlb dp CoMPiiAiNANT— 

ASSIGNMBNT— LiCENSB. 

February 18, 1884, A., the owner of a patent, assigned it to B. November 20, 
1884, B. granted to A. a license tô manufacture and sell tbe patented article. 
November 25, 1884, B. assigned the patent to C, who assigned to D. April 
16, 1886, B. assigned to A. ail her right, title, and interest in and to the patent. 
April 24, 1886, A. flled a bill against E. to restrain him from infringing the 
patent; the assigbment to C, which was made to secure payment of a joint 
note exeouted by B. and A., being still in f ull force. Held, that A. had not 
the légal title to the patent, and could not maintain the suit. 

In Equity, Suit for infringement. 

The bill, based upon letters patent No. 293,545, was filed Aprîl 24, 
1886. In July, 1886, the défendants filed a plea, alleging that the com- 
plainant, when be commenced the action, did not hold the légal title to 
the patent. Issue was joined on the plea. It appears from the record 
that on the thirteenth of February, 1884, the complainant assigned the 
patent to Sarah E. Waterman. On the twentieth of November, 1884, 
Sarah E. Watermaa granted to the complainant a license to manufacture 
and sell the patented article. On the twenty-fifth of November, 1884, 
she assigned the patent to Asa L. Shipman's Sons, and on the same day 
they transferred it to Asa L. Shipman. On the sixteenth of April, 1886, 
Sarah E. Waterman assigned to the complainant ail her right, title, and 
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înterest in and to the patent. The assignment to Asa L. Shipman's 
Sons contains the foHowing language: 

"I hereby sell, assign, transfer, and set over unto the said Asa L. Ship- 
man's Sons, their successors and assigna, ail the right, title, and interest, 
claim or demand, o£ any character or description, légal or équitable, which I 
hâve, in, to, under, or by virtue of the said invention, and in, to, under, or by 
virtue pf the letters patent therefor aforesaid, the same being the entire in- 
terest in said letters patent." 

It then recites that complainant and Sarah E. Waterman hâve made 
a joint note for $6,500, payable in three years, and provides as follows : 

"If the said Lewis E. Waterman and myself, or either of us, shall virell and 
fefuly pay the said note according to its ténor, then this assignment and trans- 
fer shall be null and void; otherwise to be and to remain in full force and 
eflfect." 

WaUer S. Logan, for complainant. 
PhUip J. Qi'ReiUy, for défendants. 

CoxE, J. I hâve carefuUy examined the additional suggestions sent 
me by counsel, and see no reason to change the opinion expressed at the 
argument. To what was then said but a word need be added. The 
transfer to Asa L. Shipman is in language so emphatic and exact that 
there is little opportunity for misapprehension. It matters not what 
the instrument is called. It matters not that it may be defeated by the 
payment of $6,500 on the twenty-fifth of November, 1887. The fact 
remains that, by virtue of this assignment or mortgage, the title to the 
patent was, on the twenty-fourth of April, 1886, when this action was 
comnienced, outstanding in Asa L. Shipman. If it was not absolute, it 
was a présent, existing title, defeasible upon a condition subséquent. 
On the sixteenth of April, therefore, when Sarah E. Waterman assigned 
ail her right, title, and interest to the complainant, she had nothing to 
assign which could at ail change the légal status of the parties. She 
could not vest a clear title to the patent in the complainant, for the ob- 
vions leason that she had previoUsly disposed of it, and did not own it. 
The agreement of the twentieth of November, 1884, being a license, and 
nothing more, does not enable the complainant to main tain this action 
without joining the holder of the légal title. The suggestion that, irre- 
spective of the Shipman assignment, the complainant is entitled to pros- 
ecute for infringements aUeged to bave occurred between Pebruary 12 
and November 25, 1884, is equally unavailing; for, assuming such a 
right of action to exist, it could only be maintained on the law, and not 
in the equity, side of the court. 

The plea is allowed. The complainant may amènd upon payment of 
costs within 10 days. 
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Hassblman V. G-aaS and others.* 
(Uireuit Oourtl JD. Indidna. November 18, 1886.) 

1. Patents for Inventions— Stbaw-Stackeks. 

The sixth and eiffhtli daims of reissued letters patent No. 10,347, (original 
No. 274,940,)issued November 33, 1883, to Lewis W. Hasselman, for a straw- 
staclcer, held anticipated by patent No. 153,760, of July 7, 1874, to Morey, for 
hay and grain elevator. 

2. Same. 

Claim 8 of letters patent No. 390,050, issued December 11, 1883, to Lewis W. 
Hasselman, for a straw-stacker, does not cover a new combination, and, as 
added to a straw-stacker, is nothing but an aggregation of well-known de- 
vices, which in their new relation perform no new office, and such claim is 
tlierefore void. 

In Chancéry. 

G. P. Jacobs, for plainbiff. 

Wood d Boyd, for défendants. 

Woods, J. The complainant is the patentée and owner of letters 
patent No. 10,8é7, reissue of No. 274,940, and oE original patent No. 
290,050, and charges that the défendants hâve infringed the sixth 
and eighth. claims of the reissue, and the third claim of the last- 
named patent, by manufacturing and putting upon the market a 
straw-stacker embodying the combinations set forth in those claims, 
respectively. The claims in question read as follows : 

"(6) In a straw-stacker, the folding straw-carrier, A, B, the supporting 
frame, F, F, the revolving plate, 6, and the straw-carrier braces, G, G, adapted to 
rotateupon the axis, E, when the carrier frame is tilted, in combination with 
the axis, E, the windlass, L, and a rope Connecting the windlass with the 
carrier, substantially as and for the purpose described." 

"(8) In a straw-stacker, the folding and tilting carrier. A, B, adapted to 
revolve on the flfth wheel,.6, in combination with such wheel, a supporting 
frame, the stay-rope, l, brace, l^, windlass, L, and its crank, e, located and 
operated below the carrier frame, substantially as described. " 

"(3) In a straw-stacking machine, the windlass, sp, mounted on a shaft,s', 
the cogged gearing, cg, cg\ shaft, s% and crank, or; the shaft, »*, being pro- 
vided with a ratchet, engaging a pawl on the frame, as set forth, in combi- 
nation with the chain, ch, and carrier arm, F, substantially as described, and 
for the purpose set forth." 

The défendants deny novelty and invention in eaeh of thèse claims, 
and make the foUowing références to the prior art, to-wit, letters pat- 
ent of the United States granted D. Morey, July 7, 1874, No. 152,- 
760; W. E. Maloy, September 12, 1882, No. 264,311 ; J. D. Edward, 
February 20, 1877, No. 187,607; J. W. Perkinson et al, April 17, 
1883. No. 275,941; H. Cortelyou, December 26, 1882, No. 269,561; 
J. Q. Adams, Mav 2, 1876, No. 176,916; M. T. Beeves, reissue, 
September 26, 188"2, No. 10,208; C. B. Merrifield, March 20, 1883, 
No. 274,134; J. C. Lindley, March 20, 1883, No. 274,205; C. E. 

'Edited by Charles C. Lintliicum, Esq., of the Chicago bar. 
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Merrifield, February 20, 1883, No. 272,572; D. Sherry, February 
20» 1883, No. 272,487; M. T. Eeeves et al, Februarv 13, 1883, No. 
272,155; H. D. Sprague et al., Snly 25, 1882, No. 261,770; H. S. 
Stone and J. M. F. Shepler, February 6, 1883, No. 271,943; J. M. 
Crawford, March 6, 1883, No. 272,470; H. Cortelyou, May 9, 1882, 
No. 257,656; No. 25,540, granted toT. F. Christman, June 28, 1859; 
No. 24,912, granted to J. Y. Parce, July 26, 1859; No. 263.151, 
granted to J. P. Edwards, August 22, 1882; No. 265,775, granted to 
Qr. B. Allis, Deeember 12j 1882 ; also English letters patent dated 
October 25, 1872, No. 3,169, granted to Thomas Perkins, and English 
letters patent. No. 700, dated February 29, 1868, granted to William 
Barford and William Perkins. 

THere is a close resemblançe, if not amechanicàl identity, betwéen 
the model in évidence of defendant's machine and that of complain> 
ant in respect to the claims in question; but, in View of thèse référ- 
ences, ît seèms to me quite clear that the bill must be dismissed. 
There is certainly nothing new in the combination described in the 
third claim of No. 290,050, and, as added to a straw-stacker, it is 
Dothing; but an aggregation of well-known devices, whicb in their new 
relation, if it can be called new, perform no new office. 

In respect to the other claims,— sixth and eighth of No. 10,347, — 
their respective parts or équivalents, substantially in the same com- 
bînatiôQ, and performing like functions, are ail found in the drawings 
and modél exbibited in évidence of the Morey "Hay and Grain Ele- 
vator," patent No. 152,760, issued July 7, 1874; the complainant's 
patent bearing date as late as 1883. Other earlier patents show 
many, but not ail, of the parts of complainant's combinations, and 
are therefore not complète anticipations ; but, in connection with 
Morey's patent, exclude ail reasonable pretense of invention on the 
part of the complainant. 

In order to couvert the Morey machine into substantial identity of 
mechanism and use with that of the complainant, in so far as the 
sixth and eighth claims are concerned, there was needed, as is shown 
by a comparison of the models and by the testimony of experts on 
either side, no addition, nor essentially new combination, of parts, 
but only a reversai of the direction of motion of the carrier, an élim- 
ination of some parts, and other slight changes, within the ready scope 
of ordinary mechanical skill. 

It follôws that the bill must be dismissed. So ordered. 
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CJoEBAN and others v. St. Louis Refrigebatoe & Wooden Gutter Co, 

and others.* 

(Ovreuit Court, M. S. Missouri. December 13, 1888.) 

1. Patents fob Inventions — Rbisstjes— Broadened Claims— Delat. 

The right to a reissue with a broadened claim is lost by a delay of four 
years in making application tlierefor. 
8. Samb — Rbisstjbd Lbttbks Patent No. 9,809 fob an Impbotbment on Ltjm- 
BEB Dbibbs. 

The second clause of the claim Of reissued letters patent Ko. 9,809 makes 
said claim broader than the claim of the original patent. 
8. Same— Reissxjbd Lbttbbs Patent No. 8,846. 

The second clause of the daim of reissued letters patent No. 8,846 makes 
said claim broadet than the claim of the original patent. The âfth and sixth 
clauses introduce no new élément. 
4. Same— Rbissubd Lbttbbs Patent No. 8,840. 

The claim of reissued letters patent No. 8,840 is no broader than the claim 
of the original patent. 

In Equity. Demurrer to Bill. 

This is a bill for injunction and damages for the alleged infringement 
of three reissued letters patent, ail for improvements in lumber driers, 
viz.: (1) Reissued letters patent No. 9,309, issued July 20, 1880, to E. 
J. Sumner's assignées, being reissue of original letters patent No. 125,- 
098, dated March 26, 1872; (2) reissued letters patent No. 8,846, is- 
sued August 12, 1879, to J. J. Curran and G. Wilcox, originally granted 
March 30, 1875, aud numbered 161,490; (3) reissued letters patent 
No. 8,840, issued to J. J. Curran and C. Wilcox August 12, 1879, 
originally granted April 10, 1877, and numbered 189,482. 

The défendants demur upon the following grounds, viz.: 

"(1) That the complainants hâve not made or stated such a case as enti- 
tles them in this honorable court to any discovery or relief in respect to the 
infringement eharged of the second clause of the claim of said letters patent 
reissue No. 8,309, for that it appears by the said bill of complaint that letters 
patent No. 125,098, whereof profert is made in the said bill, were issued and 
granted March 26, 1872; that the reissue thereof, No. 9,309, whereof profert 
is aiso made, was granted and issued July 20, 1880, upon the application of 
the patentée made October 28, 1879; that the said letters patent reissue No. 
9,309 contain a clause in'the claim thereof not contained in the claim of the 
said original letters patent No, 125,098, to-wit : the clause numbered 2 therein, 
which is an enlargement of the scope of the claim of said original letters pat- 
ent, whereby the said reissue letters patent are made to claim new subject- 
matters of invention not contained in or covered by the claim of said original 
letters patent; that, inasmuch as the said patentée delayed and neglected for 
more than seven years to apply for the said reissue letters patent No. 9,309, 
the grant thereof with said second clause of its claim was contrary to the pro- 
visions of the Kevised Statutes of the United States, tit. 60,' e. 1. 

"(2) That the complainants hâve not made or stated such a case as entitles 
them in this honorable court to any discovery or relief in respect to the in- 
fringement eharged of the second, fifth, and sixth clauses, or either of them, 
of the claim of said letters patent reissue No. 8,846, for that it appears by the 

'Edited by Benj. P. Kex, Esq., of the St. Louis bar. 
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said till of complaint that letters patent No. 161,490, whereof profert is made 
in the said bill, were granted and issued March 30, 1875; that the reissue 
thereof, No. 8,846, wliereof profert is also made, was granted and issued 
August 12, 1879, upon the a,pplication ol the patentée, therefor, made July 2, 
1879; that the said letters patent reissue No. 8,846 contain three clauses in 
the claim thereof net contained in the claim of the said original letters patent 
No. 161^4^0» to-wit: the clauses numbered 2, 5, and 6 therein, each of which 
said clauses enlarges the scope of the claim of said original letters patent, 
"whereby the said reissue letters patent are made to claim new subject-matters 
of invention not contained in or covered by the claim of the said original let- 
ters patent; that, inasmuch as the said patentée delayed and neglected for 
more than four years to apply for the said reissue letters patent No. 8,846, the 
grant thereof with said second, fifth, and sîxth clauses of its daim was con- 
trary to the provisions of the Kevised Statutes of the United States, tit. 60, 
cl. 

" (3) Tiat the complàinants hâve not made or stated such a case as entitles 
them in this honorable court to any discoyery or relief in respect to the in- 
fringement charged of the fifth and seventh clauses, or either of them, of the 
claim of said letters patent reissue No. 8,840, for that it appears by the said 
bill of complaint that letters patent No. 189,432, whereof profert is made in 
said bill, were granted and issued April 10, 1877; that the reissue thereof. 
No, 8,840, whereof profert is also made, was granted and issued August 12, 
1879, upon the application of the patentée therefor m^de July 2, 1879; that 
the said letters patent reissue No. 8,840 contain two clauses in the claim 
thereof not contained in the claim of the said original letters patent No. 189,- 
432, to-wit: the clauses numbered 5 and 7 therein, each of which said clauses 
enlarges the scope of the daim of said original letters patent, whereby the 
said reissue letters patent are made to claim new subject-matters of invention 
not contained in or covered by the claim of the said original letters patent ; that, 
inasmuch as the said patentée delayed and neglected for more than four years 
to apply for the said reissue letters patent No. 8,840, the grant thereof with 
said flfth and seventh clauses of its clàim was contrary to the provisions of 
the Kevised Statutes of the United States, tit. 60, c. 1." 

Krwm & Jonas and Jesse Gox, for complainants. 
: Hyde, DicKnson & Howe and Elmer P. Howe, for défendants. 

Teeat, J. As to reissue No. 9,809, the same not having been made 
for more than seven years after the original patent was issued, the said 
second claim in the reissue cannot beupheld; therefore demurrer thereto 
is Bustained. 

Reissue No. 8,846, as to the claims referred to in the demurrer, the 
court holds that the demurrer is well taken as to the second claim, but 
not as to the fifth and sixth. 

As to reissue No. 8,840, the demurrer is overruled as to the fifth and 
seventh claims therein. 
v.29F.no.8— 21 
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Newabk Machinb Co. v. Gaar and others.* 

(Oireuii Court, D. Indiana. November 18, 1886.) 

1. Patents fob Intbntions — OiiOVBB-HtJijLKKs— Sbbd-Clbanbrs. 

On the Bame record and évidence as in Newark Machine Go. ▼. EargM, 88 
Ped. Rèp. 567, the décision in that case f ollowed. 
3. Samb— Construction op Olaims— Intbingement. 

If the patentability of the devioes claimed in letters patent No. 833,465, of 
Jnly 21, 1885, to Miller, for recleaner for grain^separators. be conceded, the 
claims must, in view of the prior art, be construed strictly; and, not being 
found in défendants' machine, h,e14, there was no infringemenU 

In Chancery. 

Wells W. Leggett, M. D. Leggett, Wm. dt Leva Wallaee, for plaintiflf. 

Wood é Boyd, for défendants. 

Woods, J. The questions presented hère, ëxcepting one, are the 
same which were recentl; considered and decided, and as I think cor- 
reotly decided, in the case of Newark Machine Co. v. Hargett, 28 Fed. 
Eep. 567. The record and évidence in the two cases, it is conceded, 
are the sàme; but it is insisted that thèse défendants are sbown to 
hâve infringed the device cov^réd by patent No. 322,465, issued July 
21, 1885, to Miller. The claims of that patent are two, and read as 
folio ws: 

"(1) A recleaning attachaient for grain-separators, consisting, essentially, 
of a hopper, a soreen for receiving the grain froni the hopper, an elevator 
having a chamber at its lower end, and its upper end arranged to dèliver the 
grain to the hopper, and an inclined conductor having one end connected di- 
rectly with the chamber of the elevator, and its upper end formed into a 
mouth, arranged under the discharge mouth of the screen to convey the tail- 
ings to the chamber of the elevator, substantially as set forth. 

"(2) The combination, with a separator, of a recleaning device, consisting, 
essentially, of a soreen, an elevator for elevating the tailings to the screen, 
and a spout arranged directly between the screen and elevator for receiving 
the tailings from the screen, and dischargîng them into the elevator frame 
orcasing." 

If the patentability of the device described in each claim be con- 
ceded, it is clear, in the light of the earlier art, that thèse claims 
must be construed strictly, — and, so construed, were not infringed by 
the défendants, whose recleaning attachments hâve not had "a spout 
arranged directly between the screen and elevator," nor "an inclined 
conductor having one end connected directly with the chamber of the 
elevator." Besides, the évidence shows, as I view it, that thèse de- 
vices or claims had been anticipated by the Shively recleaner. 

Bill dismissed for want of equity. 

*£dited by Charles C. Linthicum, Esq., of the Chicago bar. 
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Teoupsoh V. Hall and others.* 

(OireuU Court, E. D. New York. July 24, 1885.) 

Patents fob Inveiitions— Patentée an Employé— Lettebs Patent No. 233,- 
975 — Improvbmbnt in Cutting-Plibes. 

A patent was issued to plalntifl, Henry G. Thompson, as assignée of Mosea 
C. Johnson, for an improvement in cutting-pliers, and he flled a bill for dam- 
ages and an injunction against one Hall. It appeared that Hall was prési- 
dent of a Company engaged in making cutting-pliers under a patent issued to 
Hall. The writ turned on the question whether a certain model was made by 
Johnson while he was in the employ of the company, or after he had been 
discharged by Hall. Held that, on the évidence, it was not made till after the 
discharge; that Johnson was not the flrst inventor; and that the bill muât be 
dismissed. 

In Equity. 

Horace Éarnard, for plaîntiff. 

Amos Broadnax, for défendants. 

Bbnediot, J. This action is founded upon letters patent No. 232,- 
975, dated October 5, 1880, issued to Henry G. Tliompson, assignée of 
Moses 0. Johnson, for an improvement in cutting-pliers. The bill 
charges infringement, and prays for damages and an injunction. 
The question at issue is whether the combination described in the 
plaintiff's patent was invented by Moses G. Johnson while an em- 
ployé of a corporation styled the Interchangeable Tool Company, 
which corporation was engaged iu the manufacture of cutting-pliers 
under a patent issued to the défendant Thos. G. Hall, then the pres' 
ident of the corporation. In support of the averment that Moses C. 
Johnson was the ûrst inventor of the combination in question, the 
plaintiff produces a model known in the case as defendant's Exhibit 
G, which model embodies the invention in question, and was made, as 
the plaintiff bas sought to prove, while Johnson was in the employ of 
the Interchangeable Tool Company. On the other hand, the défend- 
ants assert, and bave sought to prove, that this model was not made by 
Johnson while employed by the Interchangeable Tool Company, but 
after Johnson had been discharged from that employment, and for the 
purpose of supporting a fraudulent claim to an invention really dis- 
covered by the défendant Hall, put forth for the first time by Johnson 
after he had been discharged from the service of the Interchangeable 
Tool Company. 

In one aspect, the décision of the case dépends upon a question of 
time; that is to say, whether this model, (Exhibit G,) composed of 
brass and iron, was made when Johnson says it was, while he was a 
workman for Hall's company, or at a date subséquent to Hall's dis- 
charge of Johnson. Upon this question mueh testimony bas been 
taken on both sides. Upon a fuU considération of ail the évidence, 

'Keported by R. D. & Wyllys Benedict, Esqs., of the New York bar. 
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my conclusion îs that Exhibit C was net made when Johnson says it 
was, but subséquent to Jobnson's leaving the employaient of the In- 
tercbangeable Tool Company, and that Moses 0. Johnson was not the 
first inventor of the combination described in the patent issued to the 
plaintiff as assignée of Johnson. There must therefore be a decree 
disnÙBsing the bill, with costs. 



The Margaebtta.* 

Geegoet and others ». The Margaeetta and Thos. F. Lubt. 

{Distriet Court, E. D. New Y<yrh. July 81, 1886.) 

Admiraitt — Wreckb — Fobciblb Takino and Wrongful Sale bt Wkbck- 
Mastbb— Action to Kbcotbb— Nbcessart Parties. 

On November 8, 1883, the bark Margaretta took fire, and was towed to the 
Kill von KuU, where ehe was scuttled and snnk. The place where she sank 
was within Richmond çounty, New York. Her owners sold her, as she lay, 
to G., the libelant, who began opérations to raise her. On November 23 tne 
person occupied in raisingner received notice from Luby, the wreok-master 
of Richmond county, to desist from work on the vessel, and, this notice be- 
Ing disregarded, Luby took possession of the wreck by force. A statute of 
the Btate of New York authorizes wreck -masters to take possession of wrecked 
property within their counties, when no owners shall appear, and, if the prop- 
erty is perishable, to obtain an order from the county judge, and sell the 
wreck at auction. Luby, having taken f orcible possession of the wreck, ob- 
tained an order of sale from the county judge, and sold her to the claimant, 
and this action was brought by G. to recover possession. Seld, that it is only 
of property abandoned by the owner, and upon such abandonment, taken 
possession of by the wreck-master, that a county judge has the power to di- 
rect a sale. Etere there had been no abandonment by the owners. BeJd, 
therefore, that Lubj's possession was unlawful; that the order of sale wa» 
void, and the sale itselr invalid; and that libelant was entitled to the posses- 
sion of tbe bark. JSeld, aUo, that Luby waa improperly made a party to this 
action. 

In Admiralty. 

T. G. CampbeU, for libelants. 

Edwin G. Davis, for claimants. 

Benediot, J. This is an action for the possession of the bark Mar- 
garetta. That vessel, on the eighth day of November, 1883, while 
being loaded with petroleum cil at a wharf in New Jersey, took fire. 
While on fire she was towed to a point in the Kill von Kull, opposite 
Sailors' Snug Harbor, in the county of Eichmond, New York, and there, 
in 35 feet of water, she was scuttled, and sunk some 800 feet from 
shore. She had on board cargo that was insured, and on November 
14th the insurance company made a contract with one William B, 
Chapman to save the cargo on board. On November 15th Chapman 

«Keported by E. D. <fc Wyllys Benediot, Esqs., of the New York bar. 
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toôt possession of the vessel for the purpose of savîng the cargo. On 
November 15th the owners of the vessel advertised the vessel for sale, 
and on November 19th she was sold at public auction, as she lay, to 
Matthew Gregory. On the same day Gregory took possession of her, 
placed a man in a soow along-side of the vessel to take care of the 
same. Gregory, also, on the same day, sold one-half of his interest 
in the vessel to Isaac Chapman. On the same day Gregory and 
Isaac Chapman agreed with William E. Chapman, then at the vessel 
with a derrick, to raise the vessel, and remove it to some proper place. 
On November 23d William E. Chapman, while engagea at the ves- 
sel, in pursuance of his contract, was notified by Thomas Luby, wreck- 
master of Eichmond connty, to desist from work on the vessel. The 
notice being disregarded, Luby, on November 27th, took the vessel 
by force from the possession of Chapman. Thereafter, Luby, as 
wreck-master, the vessel having meanwhile been raised by Luby at 
the expense of the eounty of Eichmond, by virtue of a statue of the 
state of New York, (Kev. St. pt. 1, c. 20, tit. 12,) presented to the 
eounty judge of Richmond eounty a pétition, setting forth, among 
other things, that the bark had cauglît fire in the Kiil von Kull, in 
the state of New Jersey, and had been "towed down, abandoned, and 
sunk in the waters and territorial jurisdiction of the eounty of Eich- 
mond;" that on or about the tweltth day of November, 1883, he, by 
virtue of his powers as wreck-master, and pursuant to the resolu- 
tions of the board of supervisors of Eichmond eounty, took posses- 
sion of the said wreck, and had since continued in possession thereof, 
as wreck-master of Eichmond eounty; that the wreck was, at the 
time of presenting the pétition, attached to the shores of Richmond 
eounty, and in a perishable condition. 

tJpon such pétition the eounty judge on the same day made the 
following order : 

Eichmond County. 

In the Matter of the Application of Thomas Luby, Wreck-master of the 

County of Richmond. 

On reading and flling the pétition of Thomas Luby, wreck-master of the 
county of Bichmond, verifled May 7, 1884, and it appearing that a sale of the 
bark Margaretta, therein described as perishable, and [sic'] that it would be 
bénéficiai to ail concerned that the same be sold, and on motion of W. S. Horn- 
fager, of counsel for said petitioner, ordered that the said Thomas Luby, such 
wreck-master, be, and he is hereby, authorized to sell at public auction, to the 
highest bidder, the wreck of the Margaretta ; that said sale shall be held at 
Pelton's eove, "West Brighton, village of New Brighton, Richmond county, on 
the twenty-second day of May, 1884, at 2 p. m. of that day. 

Stephen D. Stephens, County Judge. 

Thomas Luby, on the fifth day of June, 1884, sold the vessel to 
Seguin, the présent claimant, for the sum of $400. Seguin bas no 
other title to the vessel than that derived from the sale made by the 
wreck-master, as above described. Upon the proofs, the libelants 
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are the owners of the vessel, and entitled to tlie possession thereof, 
nnless their ownership was terminated by the said sale to Seguin. 

The proceedings of the board of supervisors in regard to this vessel 
do not appear to require attention. No sale of the vessel was directed 
by the supervisors, nor was the vessel sold by order of the supervisors. 
Nothing done by the supervisors can therefore affect the validity of 
the çlaimants' title. That must stand or fall by the wreck-master's 
sale, made under the authority derived from the order of the county 
judge above set forth. 

The provisions of statute under whioh the wreck-master aeted are 
found in Eev. St., pt. 1, c. 20, tit, 12. The foUowing provisions only 
require notice : 

"Section 1. ITo ship, vessel, or boat, nor any goods, wares, and merchan- 
dise, that shaU be cast by the sea, or any inland lake or river, upon the land, 
shall be deemed to belong to the people of this state, as wrecked property, but 
may be reeovered by the o wner, consignée, or person having the charge thereof, 
at the time of the happening of the disaster by which the wreck was occa- 
sioned, upon the payaient of a reasonable salvage, and necessary expenses. 

"Sec. 2. The sheriff, coroners, and wreck-masters of every county in which 
any wrecked property shall be found, when no owner. or other person entitled 
to the possession of such property, shall appear, shall severally hâve power, 
and it shall be their duty, to pursue ail necessary measures for saving and 
securing such property; totake possession thereof, in whose hands soeverthe 
same may be, in the name of the people of this state ; to cause the value thereof 
tobeappraised by indiffèrent persons; andtokeepthe same in some safe place, 
to answer the clairas of such persons as may thereafter appear entitled 
thereto. 

"Sec. 3. If the property so saved shall be in a perishable state, so as torender 
the sale thereof expédient, it shall be the duty of the ofHcer in whose custody 
the same shall be, to apply to the county judge of the county, by a pétition 
supported by an afadavit of the facts, for an order authorizing such sale; and 
if the judge to whom such application shall be made, shall be satisfled that a 
sale of the property would be most bénéficiai to the parties interested, it shall 
be his duty to make the order so applied for. 

"Sec. 4. If such order be made, the oflicer having custody of the property 
directed to be sold, shall sell the same at public auction, at the time and in 
the manner that shall be specified in the order; and the proceeds of such sale, 
deducting the expenses thereof, as the same shall be settled and allowed by 
the judge making the order, shall be paid to the treasurer of the county in 
which the property shall hâve been found." 

Upon thèse provisions of statute it bas been argued in behalf of 
the libelants that the bark Margaretta was not wrecked property, 
within the meaning of the statute; because, having been towed afloat 
to the place where she sank, and then scuttled to make her sink, in 
a tideway, and some 800 feet from shore, she was not "cast by the 
sea upon the land," within the meaning of the statute. This point 
may doubtless be argued, and something said against the right of the 
owners of ships to make their vessels a charge upon the county of 
Eichmond by voluntarily removing them from the wharves of New 
Jersey, and sinking them in the waters of Eichmond county. A dé- 
cision upon this point is, however, unnecessary in this case, îor the 
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reason that, assuming the vessel to hâve been wrecked property within 
the meaning of the statute, the wreek-master has npt sach a posses- 
sion of the vessel as the act makes necessary, to clothe the county 
jadge with authority to direct her sale. By section 2, above quoted, 
the power of the wreck-master to take possession of wrecked property 
is limited to a case when "no owner, or other person entitled to the 
possession of sach property, shall appear." An abandonment by the 
owner is a faot necessary to be shown in order to justify a taking pos- 
session of wrecked property by the wreck-master, and it is only of 
property abandoned by the owner, and, upon such abandonment, taken 
possession of by the wreck-master, that the county judge has juris- 
diction to direct a sale. 

In the présent case ithas been soughtto be shown that the wreck- 
master acquired possession of the wreck, by patting a light on it, on 
or about November 12, 1883, and when no one was on board. It 
is by no means clear that the mère fact of absence of any person 
from a vessel, situated as this one was, would show such an aban- 
donment as the statute requires; and it is very plain that Luby took 
no possession of the vessel until after the owners had their agents in 
actual custody of the vessel, and at work. When, therefore, Luby 
first asserted his claim to the vessel as a wreck, his claim was with- 
out foundation in law, for the property was not then abandoned prop- 
erty. On the contrary, the owners thereof had appeared, and were 
in actual custody thereof. The possession of the property afterwards 
acquired by Luby, through force, was unlawful, and supplied no 
foundation for an application to the county judge, nor did it clothe 
the county judge with any authority to direct the sale of the vessel. 
For this reason, therefore, I am of the opinion that the order of said 
sale referred to was void; that the sale afterwards made by the wreck- 
master was invalid; and that the claimants acquired no title thereby. 

In' regard to the position of Luby as a party défendant in this 
case, it is sufficient to say that he was improperly joined. The ac- 
tion is for possession. It is an action in rem. Luby was not in 
possession of the vessel when this suit was brought, nor did he then 
claim any right of possession and control over her. He had sold her 
to the claimant James Seguin, and Seguin alone had the possession. 
An action of trespass against Luby cannot be joined with an action 
in rem for possession. The exception to the libel, therefore, which 
was argued at the hearing oiu the minutes, must be allowed, and Luby 
be discharged from this action, with his costs to be taxed. 

As against the vessel, the libelants must hâve a decree awarding 
the possession thereof to them, and they must recover their costs. 
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The William Maeshall. 

Gain and others, Owners, etc., v. Chdech and others. 

{Bistriet Court, D. Maryland. 1886.) 

1. DBMtTRBAaB— COKSIGNEB AND ShiPPEB OnE PbrSON— LiABILIT? — ACTION IN 

Personam. 

Thé respondents, ice-dealers în Baltimore, purchas^d îce to be delivered 
freeon board, in the Kennebec river, the sellera agreeing to procure the ves- 
sel, the respondents to pay the freight. Held, that the respondents, being 
both consignées and shippers, *ëre liable în an action in personam for dam- 
ages for unreasonable détention of the vessel upon arrivai in Baltimore, be- 
fore the dlscharging of the ice was commenced. 

S. Samb— Dispatching Too Mant Vbssbls— Pbinoipaii and Agent. 

The détention was caused by the accumulation of vesaels in Baltimore con- 
signed to respondents, and resulted from the sellers of the ice dispatching too 
many vessels at about the same date. Held, that the dispatching of bo many 
vesaels, even though contrary to respondents' instructions, was the act of per- 
Bons acting in their behalf, and was no défense to libelanta' demurrage for 
damages for détention. 

{Syllabus iy the Court.) 

In Admiralty. 

Robert H. Smith, for libelants. 

R. M. Venable, for respondents. 

MoKRis, J. This is a libel in personam to reeover compensation 
for the détention of the sohooner William Marsliall in discharging a 
cargo of ice in the port of Baltimore. The sohooner, with a cargo of 
540 tons of ice, consigned to the respondents, Church, Lara & Co., 
sailed from the Kennebec river, August 12, 1886. She arrived in 
Baltimore early on the morning of the 20th, and reported to the con- 
signées. On the 28th, discharging not having yet commenced, the 
master notified Church, Lara & Co. that from the 80th he would ex- 
pect and require compensation for delay. On September 2d discharg- 
ing was commenced, and was completed in two days. The libelants 
claim compensation forfive days' détention from August 30th to Sep- 
tember 3d. 

There was no formai oharter-party, and no agreement for demur- 
rage; the only contract being that expressed in the bill of lading, 
which provides that the ice is to be discharged by the consignées, 
with the assistance of the crew. The légal implication, therefore, 
was that the ice was to be discharged in a reasonable time, having 
regard to ail the circumstances proper to be considered. Bacon v. 
Erie é Western Transp. Co., Z Fed. Eep. 344. It is not disputed 
that the détention was far beyond the time actually required for dis- 
charging the ice. After a voyage consuming only eight days, the 
schooner lay in port for 13 days before she was taken to respondents' 
wharf, and the discharging which was then commenced was com- 
pleted in two days. 
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Eespondents put their défense upon two grounds : First, that they 
were merely consignées of the ice, and as such, there being no agree- 
ment for démarrage expressed in the bill of lading, there can be no 
implied liability on their part to pay for détention of the vessel which 
occurred before they began to receive the cargo; second, that an ac- 
tion against them as consignées, if maintainable at ail, can only be 
Bustained upon proof of culpable négligence on their part, and that 
they were not in fact guilty of négligence, because they were pre- 
vented from sooner receiving the ice, although their facilities were 
ample for the ordinary requirements of their business, by circum- 
stances for which they are not responsible. The eircumstances relied 
upon in the answer are that the respondents having, as was well 
known to libelants, but one wharf in the port of Baltimore at which 
ice could be discharged, there arrived an unusual number of vessels 
loaded with ice, consigned to them, just before the arrivai of libel- 
ants' schooner, so that they were obliged to discharge four other ves- 
sels before libelants' schooner could hâve her turn; that the arrivai 
of 80 many vessels about the same time was not through any fault of 
respondents, but was because the persons from whom they had pur- 
chased the ice had not complied with respondents' instructions with 
regard to the dates for dispatching the vessels. 

The first ground of défense is not sustained by the proof. The re- 
spondents were not merely consignées, but were owners of the ice 
when it was put on board, and, in fact, the vessel was procured for 
thèir account. They had contracted for the ice with ice dealers in 
Maine, at a certain priée per ton, free on board in the Kennebec 
river; the vendors agteeing to procure the vessel, and deliver the ice 
on board, from time to time during the season, as respondents might 
direct, the respondents to pay the freight. The bill of lading states 
that the ice îs shipped for account and at the risk of the respond- 
ents. Under an ordinary bill of lading there is an implied agree- 
ment by the shipper that the goods shall be received within reason- 
able time after tënder at the port of destination, and in admiralty 
there is a lien given upon the cargo for damages caused the ship by 
unreasonable delay in receiving them. The Hyperion, 2 Low. 93 ; 
S. C, on appeal, 1 Holmes, 290; Fulton v. Blake, 5 Biss. 371; Haw- 
good V. Tons of Coal, 21 Fed. Eep. 681. The shipper is a party to 
the contract of affreightment, and is accountable for any obligation 
implied by it. Bâton v. Erie dt Western Transp. Ce, 3 Fed. Eep. 
345; Sprague v. West, 1 Abb. Adm. 548. The goods being subjéét 
to a lien for the damages resultiijg from détention of the vessel, and 
having been the property of the consignée from the inception of the 
voyage, if he reçoives them with notice of the claim, there can be no 
good reason suggested why he should not be held personally answer- 
able. 

The responsibility cannot be placed upon the ice-dealers in Maine 
who put the cargo on board, for they might well défend themselve» 
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by showing that the contract of affreightment was made on behalf of 
the consignées, and that they ac'ted as agents, as indioated by the 
language of the bill of lading. Staford v. Watson, 1 Biss. 437. 

Assuming that respondents, being the owners and shippers as well 
as the consignées of the cargo, may be held to answer in personam 
for an unreasonable détention of the schooner, it romains to consider 
whether they were without fault in having such an accumulation of 
vessels arrive that they weire prevented from sooner discbarging her. 
In Cross v. Beard, 26 N. Y. 89, which was also a case of goods shipped 
by consignées' agents, it was held, at common law, that évidence 
going to show.that an accidentai break in a canal and a storm on one 
of the lakes bad combined to cause a âeet of vessels to corne into port 
together, which otherwise would bave corne singly, at interyals, was 
proper to go to the jury; and that from it they might find that the 
consignées had been without fault, under ail the circumstanoes, in 
suffering such au accumulation of vessels as had oaused the détention 
compiained pf. This rule bas not been uniformly foUowed in admi- 
ralty, {Esseltyne v.Elmore, 7 Biss. 69;) but, assuming it tobe appli- 
cable to this case, there is no proof whatever of any unexpected or 
unforeseen accidentai occurrence, beyond the control of the respond- 
ents, which occasioned the accumulation of vessels which detained re- 
spondents' schooner. There was no storm, no interruption of navi- 
gation, no excçptional circumstances of any kind. The accumulation 
was occasioned by the fact that the parties from whom respondents 
had purchased ice, acting on, respondents' behalf in shipping it, had 
dispatched too great a number .of vessels about the same date. Ke- 
spondents oontend that this was contrary to their instructions, but it 
was the act of agents selected by theûiselves, and for which they are 
answerable to the libelants. It certainly was not a matter beyond 
ordinary human foresight, and is no , answer to libelants' claim. 

The oounter-claim of the respondents for loss from melting of the 
ice, because of alleged neglect of the officers of the schooner to bave 
her kept pumped free of water, is not sustained by the weight of évi- 
dence. No mention of this demand was made until after this libel 
was filed. There is direct testjmony that the schooner was kept 
pumped freeof water, and there isenough in the fact that the ice was 
in the vessel during the hot weather, from August 12th to September 
2d, to accouut for the loss of weight. 

The libelants are entitled to a decree for freight, and demurrage for 
five days. 
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JoiilET STBAMiSHIP Co. P. TbaTON.* 

{LUtriet Oowt, E. D. New Tork, July 8, 1886. 

L Cabrikbs ot Goods— Damagb to Cargo — Dotyof ShipWhbbb Cabso Rk- 

qmBBS ErrRAORDINABT Pbotbotion. 

Where cargo about to be shipped needs extraordinary protection, it is the 
duty of the ship-owner to provide the Btevedore with the means for Buch pro- 
tection. 
Il Same— Impeoper Stowagb— Ownbb's Knowi^dok of Mbthod of Stowaqb— 

LlABÎIilTT OF StBTEDOBB. 

Certain hogaheads of molasses were sent to a vessel for Bhipment. The 
Tessel was aiready stowed with bacon. With the knowledge, and by the im- 
plied direction, of the agent of the yeseel, the molasses was stowed above 
the bacon, no tarpaulins or other means of protection for the bacon being 
' furnished to the stevedore. On the voyage the leakage from the molasses in- 
fnred the bacon, and the ship-owner, having made good the loss, brought thii 
mit against the stevedore to recover the money ro paid. MéUi, that the «teve- 
dore waa not liable. 

In Âdmiralty. 

JS. B'. Convers and Charle» Stewart Davlson, for Kbelant. 

John H. Kemble, for claimants. 

Benbsict, J. I am of the opinion that the damage described in 
the libel, being damage to bacon in boxes cansed by molasses, arose 
from molasses leaking ont of the holes, and runnîng upon the bacon 
during thé Yoyage. It is tïue that in discharging the cargo one bogs- 
head of molasses slipped from the hooks, and of its contents 100 gal- 
lons, pefhaps, fell upon the boxes of bacon in the hold belotr; but I 
do not think it is possible that such damage to 450 out of 580 boxes 
as is proved in tbis case eould bave arisen from the molasses which 
ran from the single hogsbead \irhich broke vhile discharging. Such 
injury as the proofs show to bave been sustained by tbis bacon must, 
as it seems to me, bave been caased by leakage from the 50 puncheons 
of molasses which were during the voyage stowed above the bacon. 
No doubt it was bad stowage to put half of such a sbipment of mo- 
lasses over the boxes of bacon. Leakage is a necessary incident to 
the transportation of hogsheads of molasses, and damage from that 
cause to the bacon stowed below molasses would be a natural resuit 
of such stowage. 

If, then, the défendant, as being the stevedore who undertook the stow- 
ing of the cargo, is responsible for the placing of those hogsheads of mo- 
lasses over the bacon, I am unable to see any way of escape for him 
from liability for tbe damage that resulted. But I am of the opin- 
ion that, under the circnmstances, the stevedore cannot be held respon- 
sible for placing the molasses where be did, because of tbe fact that, 
when the molasses came down to the ship, the ship was fuU, the bacon 
aiready stowed, and there was no other place to put the molasses 

> Beportad by K. D. & Wyllys Benedict, Esqs., of the New York bar. 
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other thaii the place where it was put. The agent of the ship kuew, 
when the molasses came to the ship, that the ship was full. When, 
therefore, as the évidence shows, he told the stevedore that this mo- 
lasses would iinish her, without indicating any désire that the bacon 
should be broken ont, that was équivalent, under the circumstances, 
to a direction to the stevedore to put the molasses over the bacon, 
and relieves the stevedore from responsibility for damage arising from 
the sélection of the improper place for the stowage of the molasses. 

It is said that the stevedore made no attempt to protect the bacon 
from leakage of the molasses by tarpaulins or otherwise. This is also 
trae, but there is no proof that the ship-owner furnished the steve- 
dore with tarpaulin, or any other means, for protecting the bacon from 
the leakage of thé molasses, which he knew was most liable to arise. 
It is not proved to be, nor do I understand it to be, a part of a steve- 
dore's contraot, to furnish sûch protection from molasses as the stow- 
age of the bacon required. The ship's owner knew where the molas- 
ses must go, and it was incumbent on him, if he desired tarpaulins 
or other extrapj^dinary préventives used, to furnish the same to the 
stevedore. "Nor can responsibility to the ship-owner for the resuit of 
the owner's failure to provide tarpaulins, or the like, resuit from the 
stevedore's omission to ask for tarpaulins. Extraordinary protection 
was necessaryj. and it was as well known to the ship-owner as to the 
stevedore. It was therefore the duty of the ship-owner to provide 
the stevedore with the means of protection to the bacon, if extraor- 
dinary protection was desired. My conclusion, therefore, is that the 
ship-owner cannot recover of the stevedoi-e the money he was com- 
pelled ta pay the owner of the bacon for the damage the bacon re- 
ceived from molasses during the voyage of importation. 

The libel is dismissed, with costs. 



The Cbphalonia.' 

PooTB ».Thb CEteALONiA. Spaeks ». Samb. Easeman ». Samb. Fbltt 
». CuNAED Steam-Ship Co. Gkebn ». Samb. 

{District Court, B. D. New York. July 9, 1886.) 

CoLMsiON— Steamek and Tug— Oveetaking Vbssel— Lobs of Life and Pbop- 

ERTT— LUBILITY. 

The tug Qlén laland, whîle proceeding down the bay of New York, was 
overtaken and run down by the steam-ship Cephalonia, of the Cunard Une. 
The tug was sunk, and several lives were lost. Prior to the collision the tug 
did not alter her course. On suit brought against the steam-ship to recover 
for the loss of life and property, TieJd, that the Cephalonia, as the overtaking 
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vessel, was bound to hare avoided the tug; that the f act that she blew whis- 
tles in time to enable the tug to get out of her way did not furnish her any 
excuse for the collision; and tbat she was solely lesponsible for the collision. 

In Admiralty. 

Butler, Stillman é Hubbàrd, for William H. Foote. 

Hyland é Zahriskie, for William Sparks and Mary E. Felty. 

Carpenter é Mosher, for Oliver Green. 

Owen é Gray, for the Cephalonia and the Cunard Steam-ship Co. 

Bbnedict, J. Thèse actions, which were tried together, présent the 
question whether the sinking of the tug Glen Island hy the steamer 
Cephalonia, on the morning of February 27, 188é, and the conséquent 
loss of life and of property, arose from faulty management of the 
steamer, or by faulty management of the tug. The accident ocourred 
in broad daylight. Both vessels were bound down the bay of New 
York. The tug was proceeding down the bay. The steamer was be- 
hind and overtaking the tug. The tug was seen by those in charge 
of the steamer. When about half way hetween Oyster island and 
Eobbina Eeef light, and in plain sight, she was run over and sunk by 
the steamer's stem striking the stern of the tug, and capsizing her. 
Of course, the burden is upon the steam-ship to excuse herself . The 
excuse she makes is that the tug suddenly attempted to cross the 
course of the steamer, and in so doing threw herself so suddenly un- 
der the steamer's bow that it was impossible for the steamer to avoid 
her. The testimony f ails to prove this défense. It is, no doubt, true 
that, at the moment of capsizing, the tug lay partly across the steam- 
er's bows. That was caused by the fact that, when the steamer 
struok the tug's stern, the weight of the steamer turned the tug around 
in the water, and so brought part of her under the steamer's bow. 
But it is not proved that there was any change in the direction of the 
tug's course which brought her under the steamer's bow. That the 
tug had, before the steamer appeared, deviated from a straight course, 
avails not to excuse the steamer. That fact is entitled to considéra- 
tion in determining whether, when the steamer approached near to 
her, the tug changed her course ; but it is not snffîcient, in the face 
of the testimony to the contrary, to justify the conclusion that the 
tug changed her course at the moment of the collision. 

The cause of the collision doubtless was the wrongful assumption on 
the part of those in charge of the steamer that the tug would be aware 
of the approach of the steamer from behind, and, when the steamer 
drew near, get out of her way. As it happened, the tug had no knowl- 
edgé of the présence of the steamer behind her until collision was 
inévitable. The assumption upon which the steamer was navigated 
acoordingly failed, and the collision was the resuit. 

If, as proved, the steamer gave the tug whistles in time to enable 
the tug to get out of the steamer's way, the case of the steamer is 
not helped, The duty of the tug, whistles or no wjiistles, was to hold 
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her coiirse. It was ho part of her duty to get out of the way of the 
steamer,,, If, as thesteamet iàpproached the tug frqm behind, the 
tug held her course, she discharged ail her duty; and that was what 
she did. While in performance of that duty, she was run over and 
Bunk by the steamer. No doiibt ôian be entertained as to the liability 
of the ste^m-ship for the damages that resulted. 

Decrees must therefore be entered in the several cases in favor of 
the libelants, with an orderof référence to ascertaiu damages. 



Thb Àugustc' 

GuDBwiLL e. The Augusto. 

(Bitiriet Court. E. D. New York. July 13, 1886.) 

OAItRIXRS— Of QoODBt-ShIPB — BtCWAGH — OPENnfG BAIiBS POR PURPOSnS OF 

Stowasb— Conséquent REDUCTroH ra Value— LiApiiiiTY. 

Certain baies of cork-wopd were shipped in good order, on board of the 
bark Augusto. While on board, some of the baies ■were opened, apparently 
for thçBak* of Btowage. In rebaling, woods of différent sizes and quality were 
Bo mixed as to reduce their market value. The Consignée refused to give a 
receipt for the same in good order, whereupon the ship-owner sold thegoods. 
On suit brought by the consignée to recover the sound value of the goods, 
less the freight on the wbole shipment, held, that libelant should recover that 
value. 

In Admiràlty. 

Hill, Wing & Shoudy, for libelants. 

XJÏlo, Buebsamen é Hwfc&e, for olaîmants. 

Benedict, J. Certain baies of cork-wood and eork were shipped 
in good ordef on the bark Augusto. While on board ship 62 balea 
were opened by cutting or otherwise, apparently for the sake of 
Btowage. In rebaling thèse 62, woods of différent sizes and qual- 
ity werè so mixed as to cause a serious réduction in the market value 
of the goods so mixed. The ship rèfused to deliver thèse 62 baies 
except upon reoeiving a receipt for the same in good order. The con- 
signées refused to give such à receipt, and thereupon the ship-owner 
Bold the goods. The consignée now, by this action, seeks to recover 
the Sound value of thèse 62 baies, less the freight on the whole ship- 
ment. The ship rests her défense upon the fact proved that, subsé- 
quent to the original demand of a receipt in good order, she offered 
to deliver theSèbales, subjeot to the ship's lien for freight. In reply, 
the libelants claim that, upon sending the reoeiving clerk, O'Brien, 
to the ship for the goods, in acoordance with the ofer to deliver sub- 

•Eeported by Ri; D. df Wyllys Benedict, Bsqs., of the New York bar. 
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ject to the shîp's lien for freight, the goods were again refused, unless 
a receipt in good order wBis givbn. The évidence is not as clear as it 
might be as to the time of O'Brien's demand, but I tbink the testi- 
mony justifies the opinion that the visit of O'Brien to the Bhip was 
in conséquence of the ofifer to deliver the goods, and, if so, it was of 
course subséquent to the offèr. The testimony of O'Brien shows, 
therefore, that the offer to deliver was not adhered to; and, as the 
condition of the goods did not justify the ship in asking for a receipt 
in good order, a breach of the contract is proved. There seems to 
be no doubt as to the value of the goods in" the 62 baies, and that 
value is the measure of the libelants' damages resulting from the 
breach. The libelant must reeover that value, viz., $1,368.20, lésa, 
of course, the freight on the whole shipinent, which was $379.49. 

Let a 4ecree be entered in favor of the libelant for $988.49, with 
interest from August 19, 1881. 



Thb WiBiB V. Thb Padbb.' 
{iHstHet OôUrt, É. JD. Pénnaylvania.' Dècember 8, 1888.) 

GOtltStOK^VESSBI. SOT AT ASTCHOB— STORM. 

FEtilure: to see that a veB8el is securely fastened wben a Btonn arises wtll 
re&der Ûer responsible in damages If, during tlie storm, the vessel breaks 
loôse, K&â. coUides with ànbther; 

M Âdmiralty. 

HenT^ B.JSdmuncî*, for libelant. 

Oftarfes (îiièoreg, Jf., for respondent. 

Butler, J. It seems quite clear that the respondent îs lîable. Con- 
ceding that the bark was fastened with sufficient security for fair 
weather, it certainly was not for the tempestuous weather which pre- 
vailed for many honrs before the accident. The respondent's duty 
required him to see to thé fastenings wben the storm arose. Thepost 
to which the obain was attâ,cbed was rotten, and insuffîcient to resist 
any etrain, while the bowline was weak, and easily parted. Thèse 
fastenings, I tbink, conld soarcely be regarded as secure, even in or* 
dinary weather. 

A decree must be entered for the libelant acoordingly. 

>Beport«d by a Berkeley laylor, B^., of the Fhiladelphia bar. 
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The Sylvan Geovb.* 

The Db. J. P. Witbeok. 

Wall v. The Stlvan Gbove and another. 

(District Court, B. D. 2fm TorJo, July 18, 1886.) 

1. COM-MIOir— BtEAM-BOAT AND SMALL BoAT AsTKHN 01- Tua — OVEETAKINS 
■VbSSBIi — LiABILITT FOB PERSONAL InJUBT. 

Libelant's small boat, which was being towed astern 6f the tug W., was run 
down by the steamer S., which tfas on a couràe overtakihg the tug. Libel- 
ant's arm was thereby hroken, and Bis boat damaged, for which injuries he 
brought suit against both the st^am-boat and the tug. Held, that the steamer, 
being the overtaking vessel, was bbund to hâve kept out of the way, and was 
in conâëquence solely liablè for the collision. 
8. Samb— Falsb Tbstimony— Allowancb pob Injûbt to Pbopbbtt— Foe In- 

JTJBT TQ PbkSON. , ,i 

Libèlant swore falsely that his boat was wholly destroyèd. Held, that noth- 
ing should be allowed for the in jury to property. Meld;'aho,tha,t he should 
recover $500 for the breaking of his arm. 

In Admiralty. 

Thomas D. Cottman and Biddle é Word, for libelant. 

A. P. é W. Man, for the Sylvan Grove. 

Benedict, Taft dt Senedict, for the Dr. J. P. Witbeck. 

Benediot, J-. It is plain enpugh that, the Ubelant ca.nnot recover 
against the Dr. J. P. Witbeck, at whose stem he was towing in his 
boat. It is equally plain that hâ eau recover against the Sylvan 
Grove. The Sylvan Grove was overtaking the Witbeck, and the Wit- 
beck, with the libelant's boat astern, was in plain sight. The duty of 
the Sylvan Grove was to avoid collision with the libelant's boat. If, as 
Bhe contends, there was a change of course on the part of the Wit- 
beck, which brought her on a course crossing the course of the Sylvan 
Grove, then it was the duty of the Sylvan Grove to stop, on seeing 
such change, and, by porting her wheel, avoid running over the libel- 
ant in his boati If she was at a proper distance from the Witbeck, 
there was no difficultyin doing this. If, however, as is more probable, 
the Sylvan Grove approaohed so near to the Witbeck, holding her 
course, that a shift of the Witbeck's wheel, made to allow the Sylvan 
Grove to pasB her toport, threw the Witbeck's stem a little off shore, 
and thereby puUed the libelant a little off shore, and under the paddle- 
wheel of -the Sylvan Grove, then the Sylvan Grove was in fanlt for ap- 
proacbingsonear the Witbeck. Thelibel must therefore be dismissed 
as to the Witbeck, with costs, and the libelant must recover his dam- 
ages of the Sjlvan Grove. Hié hadi one of his arms broken, and he 
swore falsely that his boat was wholly destroyèd. I give him noth- 
ing for the injury^ to his property^ For hie broken arm I give him 
$500. 

Let a decree be entered for the libelant against the Sylvan Grove 
for $500, and costs. 

'Eeported by K. D. & Wyllys Benedict, Esqs., of the New York bar. 
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Chicago, I. & N. P. R. Co. v. Minnesota & N. W. R. Co. 
(Circuit Court, N. J). Ima, E. D. November Term, 1886.) 

1. RHMOVAI,; OF CAUSB — CiTIZBNSHIP— FlLING OP ARTICLES BY FOBEIGN COBPO- 

BATION. 

The flling by a f oreign corporation of its articles of incorporation with the 
sècretary of state of lowa, as lequired by 18 lowa Gen. Assem. c. 138, does 
not alter its ètatua as a f oreign corporation; and, in an action brouglit against 
such, a corporation by an lowa corôoration, the défendant may hâve the cause 
rembVed- from a state court to a United States circuit court. 

2. Samb— Conrsoi/roATioN aftbe StnT Brought. 

Where a consolidation of a f oreign with a domestic railroad h as not taken 
place till af ter suit brought against the f oreign corporation by a domestic cor- 
poration, and the ûling of pétition for removal, the consolidation does not 
alter the foreign corporation's right to a removal of the cause. 
8. Samb— Appkal to Statb Bufbsmss Court. 

An appeal to a state suprême court, from an order allowing a tmporary in- 
Junction, where the same is allowed upon the pétition and an affldavit, bars 
the right of défendant to remove the cause to a United States circuit court. 
4. Samb— -TiMB OIT FiLiNQ Pétition. 

Itis no objection to the application of the f oregoing rule that the pétition 

for removal was flled promptly on the openihg day of the term, being the day 

' on whiçh it could be presénted to the court, slnce the statute provides that 

the party desiring to remove sball flie his pétition before or at the term at 

which the case could flrst be tried. 

In Equity. On plea in abatement. 
Lcméc Éarmon, for complainant. 
Pbuke & Ia/oïi, for défendant. 

Shieas, J. On the seventh day of July, 1886, the complainant filed 
a bill in equity in the district court of Howard county, lowa, averring 
that the défendant had wrongfuUy taken possession of complainant's lo- 
cated and partly completed road-bed, over certain described parts of sec- 
tions ôf lands in Howard county; and the bill prayed that a writ of in- 
junction might be issued restraining défendant from interfering with said 
road-bed and grade; and also asked judgment for the damages alleged to 
hâve been caused by such action on part of défendant. On the tenth 
day ôf July, 1886, an original notice in said- cause was served upon the 
défendant, citing the défendant to appear in said cause at the coming 
November term of said court; and also notifying défendant that on the 
thirteenth day of July, 1886, an application for a temporary writ of in- 
junction wouldbe made before the Hon. L. 0. Hatch, judge of said dis- 
trict court of Howard county. On ihe day namôd the application for 
the tempdtàry writ was heard before the judge, both parties appearing 
by their bounsèl, and an order was made direeting the issuance of the 
■writ aâ' asked. The \frit was thereupon fesued and served, and on thè 
foùrtipènth day of July the défendant gave notice of an appeal from the 
oï'dëf grantîùg the writ to the' suprême court of lôwai and filed a super- 
scdeos bond. 

On thé liinth day bf November, 1886, the défendant filed in the dis- 
trict côUrli'Of How^ard Cobnty a pétition and bond for the removal of the 
v.29F.no.9— 22 
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cause to the fédéral court, on the ground that the parties were citizens 
of différent states, and the aroount in contre versy exceeded $500. The 
state court approved the bond, but made no order on the pétition for 
removal. A transcript of the record having been filed in this court, the 
complainant pleads to the jurisdiction; averring that, in fact, the défend- 
ant corporation, which was originally created and organized under tlie 
laws of the state of Minnesota, has since become an lowa corporation, 
and is therefore a citizen of the same state as the complainant. In sup- 
port of this avérment, it is shown that the défendant, in pursuance of 
the provisions of chapter 128 of the Acts of the.Eighteenth General As- 
sembly of the state of lowa, filed with the secretary of state a copy of 
its articles of incorporation, whereby it became erapowered to extend ita 
road into lowa, and to possess ail the powers, franchises, rights, privi- 
lèges, and liabilities of corporations organized in lowa. 

This act.clothes foreign corporations with the named powers, rights, 
and liabilities, but it still leaves tbetb foreign corporations. It does not 
change their status in this particular, but only defines thé powers and 
rights of the foreign coi^oration as such. The fact, therefore, that the 
défendant èompany, under the atithprity of this act, filed its articles of 
incorporation with the secretary of state in lowa, and extended its road 
into lowa, does not constitute itân lowa corporation, and does not, 
therefore, defeat the right of removal. 

Itis aiso urged, in support of the plea to the jurisdiction, that there 
has been, in fact, a consolidation between the Minnesota & Northwestern 
Company and the Dubuque & Northwestern Company, the latter being 
an lowa corporation ; and that this consolidation makes but one com- 
pa,ny, existing under the lawsof the state of lowa and of the state of Min- 
nesota, thus bringing the case within the rule recognized dn Oolglazier. y. 
LomsvîUe, N. A. & G.Ry. (h., 22 Fed. Rep. 568; Pacific R. Oo. v. Missouri 
Pac. Ry. Q?., 23 Fed. Rep. 565, and cases therein cited. 

Whether the transactions had between the companies named amounts 
to a consolidation pf the two former corporations into a new corporation, 
owing its existence to the laws of lowa and Minnesota, or only amounts 
to a consolidation of the lines of railroad, by the sale of the property 
and stock of the Dubuque ■& Northwestern to the Minnesota & North- 
western, it is not material to détermine. Whatever the resuit of the con- 
solidation was, it did not take place until after the filing of the pétition 
for removal in this cause, and therefore it has no effect upon the rights 
of the parties to this litigation. The suit was brought against the Min- 
nesota & Northwestern Company, a corporation organized under the laws 
of the state of Minnesota, and there bas been no substitution of any other 
corporation aa défendant in this cause. As the complainant and défend- 
ant, when the suit was brought, and when the pétition for removal was 
filed, were corporations created under the laws of différent states, the 
right of removal existed, so &r as the same is dépendent upon the di- 
verse citizenship of the parties. 

A more serions ground of objection to the jurisdiction of this court 
arises from the fact that the défendant appeared to the motion for a tem- 
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porary injvmction, was heard in opposition thereto, and took an appeal 
and supersedeas to the suprême court of the state from the order granting 
the temporary writ. 

In the Removal. Oases, 100 U. S. 457, it was said that it is "clear that 
congress did not intend by the expression 'before trial,' to allow a party 
to experim«nt on his case in the state court, and, if he met with unex- ' 
pected difSculties, stop the proceedings, and take the suit to another tri- 
bunal." 

In Alley v. Nott, 111 U. S. 472; S. C. 4 Sup. Ct. Rep. 495; Scharff 
V. Levy, 112 U. S. 711; S. C. 5 Sup. Ct. Rep. 360; and Gregoryv. Hart- 
ley, 118 U. S. 742; S. C. 5 Sup. Ct. Rep. 743,— it is ruled that, after a 
hearing in the state court upon a demurrer, which attacksthe biU or pé- 
tition on the ground that the facts therein stated do not constitute a cause 
of action, it is too late to apply for a removal, under the act of 1875, for 
the reason that, by such a demurrer, a décision deciding or affecting the 
merits of the contrpversy may be had. 

In the casp now under considération the hearing was upon an applica- 
tion for a t^porary :vrat of injunction. The writ was applied for and 
granted ijnder the provisions of section 3388 of the Code of lowa, which 
enacts that "where it appears by the pétition therefor, which must be 
supported by affidavit, that the plaintiff is entitled to the relief demanded , 
and such relief, or any p^rt thereof, cousists in restraining the commis- 
sion or continuanceofsome act which would produce great or irréparable 
iiy ury to the plaintiff, * * * a temporary injunction may be granted 
to restrain such act." 

If, upon notice of the application for the temporary writ, the oppos- 
ing party appears, and contests the issuance of the writ, is it not clear 
that the court or judge is required to examine the pétition, and, upon 
the facts therein averred, détermine whether the petitioner is entitled to 
the relief depianded? Unless the facts averred in the pétition set forth a 
cause of action, there could be no ground or right shown for issuing 
an injunction, &nd it should be refused. Zm-ger v. Towmhip of Eapids, 
36 lowa, 175. 

In effect, therefore, the application for a writ of injunction requires 
the court or judge to détermine whether the allégations in the pétition 
set forth a cause of action,- — that is to say, grounds upon which the pe- 
titioner may be entitled to relief against the défendant, and where, as in 
this case, notice of the application for the writ is given to the défendant, 
and the défendant appears, and opposes the application, it is difficult to 
see wherein such a hearing differs from a hearing upon a demurrer to 
the suffLciency of the pétition. Certainly, either proceeding may be 
used as a means of ascertaining the views of the court or judge upon the 
questions of law involved, and just as mnch reason exists why a party 
should not be permitted to experiment in the state court upon a hearing 
for an injunction as upon a demurrer. 

Furthermore, it appears from the record in this cause that, upon the 
décision on the application for the writ of injunction, the défendant took 
an appeal thereon to the suprême court of the state, and filed a mper- 
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sedeas bond, and bas thus camed the question whether the pétition on 
its face shows facts authorizing the issuance of a writ of injunction into 
the suprême court. After this action on part of défendant, and without 
withdrawing or abandoning the appeal, the défendant, by filing a péti- 
tion for removal in the district court, clairas that the jurisdiction of the 
state court is ended. The défendant, by its own act, invoked the juris- 
diction of the state suprême court; and, if I understand the position of 
counsel, it is claimed that défendant may still prqsecute the appeal be- 
fore the state suprême court, for the purpose of reversing the ruling au- 
thorizing the issuance of the writ of injunction, and at the same time 
may bave the case pending in this court, to be proceeded with as though 
such appeal had not been taken. In effect, the case would, in such 
event, be pending in two courts at one and the same time. This is not 
pèrmissible. The, cause must be whoUy in one court or in the other. 
It cannot be split up into parts. Td be removable, the case, as an en- 
tirety, must be brought into this court. By its own act, the défendant 
had, before petîtioning for removal, carried, by appeal, the case into the 
suprême court, ànd no action has been taken which has Jawfully ter- 
minated thé jurisdiction of that court. Under thesè circumstances, it 
must be held that the right of feihoval did not exist when the pétition 
for removal was tiled, and that the filing thereof in the district court 
could not havè the effect of tefminatiijg thé jurisdiction of the suprême 
court of the state over the case. 

On behalf of deièndant, it is argued that the pétition for removal was 
filed promptly on the opening day of the November térm of the district 
court of Howard county, and that this was the first day on which it 
could be presented to the court for action, and that, therefore, filing it 
on that day préserves the right of the défendant to remove the cause. 
The statute provides that the party desiring to remove a suit shall "file 
a pétition in such suit in such state court before or at the term at which 
said cause could be first tried , and before trial, " etc. In this case, there- 
fore, there was no reason why défendant was compelled to wait until the 
first day of the term before filing bis pétition for removal. When notice 
of the pendency of the suit, and of the fact that an application for a 
temporary injunction was about to be made, was served upon défend- 
ant, the latter could at once hâve filed its pétition for removal, and could 
bave objected to the judge acting upon the application for the injunction, 
on the ground that the jurisdiction of the state court was ended by the 
filing of the proper pétition for removal. If that had been done, the 
complainant would bave proceeded at its own risk, knowing that, if the 
cause was removable in fact, the filing of the pétition and bond had 
terminated the jurisdiction of the state court. Instead, however, of 
pursuing this course, the défendant submitted to the jurisdiction of the 
state court; submitted the question whether the pétition set forth a state 
of facts entitling complainant to relief, by way of injunction, to the judg- 
ment of the district judge; ând , the décision being adverse to it, the de- 
fendant then carried the question by appeal to the suprême court of the 
state, in which court this appeal is now pending. Having thus experi- 
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mented upon the merits of the cause in the district court, and propos- 
ing, by persistiiig in the appeal, to further experiment upon the mérita 
of the cause in the suprême court of the state, it is not open to défend- 
ant to also experiment in this court upon the merits of the same cause. 
Under the facts disclosed upon the record, therefore, it must be held that 
this court has not jurisdiction of this cause, but that the same contin- 
ues in the courts of the state. The plea to the jurisdiction is therefore 
sustained. 



BiscHOFFSHEiM V. Beown and others. 
{Okeuit Court, 8. D. Nm York. December 23, 1886.) 

1. DiscovEEY— Production op Doccments— Rbv. St. U. 8. 55 724. 

Bev. 8t. U. 8. § 724, relative to the production of documents, does not ap- 
plj to suits in equity. In equity such production, by ojie not summoned as a 
witness, can ordinarily be compelled only by appropriate allégations in bill 
or crosà-bîU, upon the answer to which allégations a motion îor production 
is based, and upon such motion the materialty of the évidence sought for can 
be contrpvertea. 

2. Samb— Whbn Matekial. 

The only issue between plaintiS and défendants in a suit in equity was 
■whether a trust fund, received by défendants under certain a^eements made 
between plaintiS and some of the défendants and between plamtiff and a third 
party, was appropriated by them pursuant to the agreements. Held, that the 
production bv plaintiS of books and documents relatlng to transactions prier 
to the date of the agreements would not be compelled. 

In Equity. 

Joseph H. Ohoate and Benjamin H. Bristow, for plaintiff. 

Wayne McVeagh, for défendants. 

Wallacje, J. This is a motion on behalf of the défendants Seligman 
& Brown tq compel production by the plaintifif for inspection of books, 
papers, and documents described in Exhibit A, annexed to moving pa- 
pers. The proofs in the cause are being taken orally before an exam- 
iner, and certain witnesses for the plaintiff hâve testified that the papers 
and documents are under the control of the plaintiff. The papers speci- 
fied in Exhibit A are not any particular book, document, or writing, 
but comprise ail or a great number of several classes of papers, some of 
which may possibly be found. when examined to contain évidence ad- 
vantageous to the défendant in controverting the plaintiff's case or sup- 
porting their own case. The motion seems to hâve been made and has 
been argued upon the theory that either party to a suit in equity may 
call upon bis adversary to exhibit for inspection anything and everything 
in writing under the latter's control which may assist the party who 
makes the call. The case of Coil v. North GaroUna Gold Amalgamating 
Go., 9 Fed. Rep. 577, is cited as an authority in this direction. Not- 
withstanding this authority it must be held that such practice cannot 
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be sfi,nctioaed. Courts of equity and courts of law hâve always been so- 
licitous to protect parties and witnesses against any unnecessary inqui- 
sition^ ibto the contents of their private papers by those who hâve no 
interest in them, and exercise the power of assisting parties in obtain- 
ing a compulsory production of written évidence from their adversaries 
or frpm witnesses only under well-established restrictions. 

In courts of equity a bill or a cross-bill alleging that the défendant bas 
in bis possession or power documents or papers relating to the matters 
of the bill which if produced will establish their truth is the foundation 
of the proceeding. The défendant is required by the bill to admit or deny 
the truth of thèse allégations. If he admits haviug possession or power 
over any of the documents or papers he is required by the bill, and is 
prima fade bound, to describe them either in- the body of bis answer or 
in a schedule tb it. The plaintiff then moves the court that the défend- 
ant may be ordered to produce aiid leave in the hands of the propér of- 
ficer the documents and papers, with liberty to the plaintiff to take cop- 
ies thereof. Upon this application the défendant may controvert the 
materiàlty of the évidence sought for, and he can in any event be required 
tQ produce only such documents and papers as are referred to in bis an- 
swer to the bill. This is the ordinary and the only praetice to compel 
the production of documents except under spécial circumstances, as where 
deeds or other papers contested as false or forged are ordered to be brought 
into court for inspection. 

In actions at law in the courts of the United States the proceeding is 
regulated by section 724 of the Revised Statutes. This section originated 
in the judiciary act of 1789. The provision of this act was framed in 
order to confer power which did not theretofore exist at common law in 
compelling the production of documents by parties upon motion. Six- 
ty-two years later the provisions of this act were copied and adopted in 
England by section 6, c. 99, Act 14 & 15 Vict. Referring to this act, 
it is said by Mr. Pollock, (Power of the Courts of Common Law to com- 
pel Production of Documents, page 10:) 

"An order to ihspect documents could hitherto, according to the praetice 
of the courts, be obtalned only in a very limited number of cases; as where 
one party could be considered as holding a document as agent or trustée of 
the party seeking inspection, or where the applicant was a party to a written 
contract of which but one part was executed, or where one part had been lost 
or destroyed ; and it was aiso in gênerai considered necessary that the party 
applying should be a party to the instrument which he sought to inspect, and 
aîthough a trial was sometimes postponed for the purpose of enabling a party 
to take proceedings in equity, yet wherever an application to the courts of 
law was in the nature of a biÛ for discovery, they invariably refused to grant 
inspection. The insufiïciency of both thèse niethods of obtaining inspection 
has long been acknowledged, and has at length been supplied." 

As the présent suit is one in equity the procédure authorized by sec- 
tion 724 does not apply. Its convenience may be admitted, but con- 
gress restricted the praetice to actions at law and to cases and under cir- 
cumstances where the party might be compelled to produce by the 
ordinary rules of procédure in cbancery, thus manifesting in the plain- 
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est terms, the législative understanding that the established practice in 
equity was adéquate on ,that side of the court, and should not be en- 
larged beyond the limits which that court had always maintained. 

Parties to suits in eqiiity as well as in suits at law are now compétent 
witnesses in the courts of the United States by statute, and may now be 
examined at the instance of their adversary. As a witness a party can 
be compelled by a subposna duces tecum to produce books, documents, 
and papers in his possession the same as any other witness. Merchants' 
Mt. Bank v. SUde Nat. Bank, 3 Cliff. 201. He is bound to obey the 
writ and be ready to produce the papers in obédience to the summons. ■ 
Like any other witness, it is his duty to make reasonable search for the 
papers and documents required if they are in his possession, (3 Chit. 
Pr. 829;) but before he can be required to exhibit their contente, he is 
entitled to appeal to the discrétion of the court, if any suflûcient reason 
exists to protect him from a disclosure. 

If Ihe case were now hère upon a motion to compel the plaintiff, as a 
witness for the défendant, to produce the books, papers, and writings 
described in Exhibit A, it would seem that he should not be required to 
exhibit them. The voluùiinous pleadings in the c»se when analyzed 
présent a comparatively narrow controversy between the parties. The 
plaintiflf's case reste upon the agreement entered into between Bisohpfife- 
heim & Goldschmidt and the radlroad company, of the date of Septem- 
ber 30, 1873, and the agrçement between Bischoffsheim & Goldschmidt 
and the défendante Seligmaa & Brown avidenced by the letter of the date 
of Septembet 29, 1873. By force of thèse agreemenfe Bischoffsheim & 
Goldschmidt advanced, and the défendante Seligman & Brown received, 
certain moneys which were to be appropriated by the latter to specified 
purposes, and which became a trust fund in their hands for such appli- 
cation. The only issue between thèse défendants and the plaintiff is 
whether this trust fund was appropriated by them in whole or in part 
pursuant to the agreement. As to the other défendante the bill allèges 
that they received certain of the moneys which were a trust fund in the 
hands of Seligman & Brown with notice of the trust, and applied them 
for other purposes; and as to thèse défendante the only issue is whether 
they did so receive a part of the trust fund, and how much if any of it 
was not devoted to the purposes of the trust by them. Ail transactions 
between the firm of Bischoffsheim & Gtuldschmidl and the railroad com- 
pany. Or between them and third persons, which took place before the 
exécution of the two agreements referred to , are whoUy foreign to any issue 
which can bè litigated in the présent controversy. For this reason the 
books, papers, and documente specified in Exhibit A, annexed to the 
moving papers, and which it is now sought to compel the plaintiff to 
produoe, are not mateidal or relevant. The motion is denied. 
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Bill v. City of Denvbb. 

{(Xreuit Court, D. Colorado. December 8, 1886.) 

MUNIOIPAI, COBPOBATIONS— LiABILITT ON CONTKACT FOB WOBK TO BB PaID FOR 

BY Sl'ECIAL ASSESSMENT, WHBKB NO ASSBSSMENT WAS LeVIBD. 

A city directed the makîng of a sewer by an ordinance reciting that it was in 
accordance with a pétition of a majority of tbe property owners, and em- 
ployed therefor an inspecter, who duly performed bis services. Tbe cost of 
the sewer was to be paid by_ a spécial assessment. It afterwards transpiring 
that the pétition was not signed by a maiority of the property owners, the 
work was discontinued, and no assessment made. HélÂ, that the city was lia- 
ble on an implied ^aaranty that the pétition was sufficieut, and that tue assess- 
ment would be levied» 

On Trial by the Court without a Jury. 
Sam P. Rose, for plaintiff. 
J. H. Brown, for défendant. 

Bbewbb, J. This is an action for services. The plaintiff was em- 
ployed by the city of Denver to act as inspector of sewers, at a stip- 
ula ted salary. He performed the services, and now brîngs this acr 
tion to reoover therefor. As I said when this question was before mé 
on demurrer, I bave no doubt that the city had the power, under the 
gênerai provisions of its ordinances, to make a direct contract witb 
this plaintiff for his services, by whioh contract the city would pri- 
marily hâve been bound. 

The contract which in fact was made was for services to be paid 
out of the assessments for the Twentieth-street sewer; and it is in- 
sisted that the city bas incurred no gênerai liability by making that 
contract. The ordinances provide for district sewers, and that the 
city council shall cause sewers to be constructed in any district when- 
ever a majority of the property holders thereof shall pétition therefor, 
or whenever the board of health recommend the same as necessary 
for sanitary reasons. It passed an ordinance creating the Twentieth- 
(street sewer district, reciting that it was in accordance with the péti- 
tion of a majority of the property owners therein, Then, in the sec- 
ond section, the council directed that the sewer be constructed, further 
provided an appropriation, etc. It went on in pursuance of that or- 
dinance, and did a good deal of work. It seems to bave been ascer- 
tained tbereafter that a majority of the property owners or holders 
did not pétition, and the city abandoned further work. The plaintiff 
reoeived sewer warrants as the work progressed, which were not paid, 
there havingbeen no assessment or . levy therefor. He brings thèse 
warrants into court, and tenders them to the city. 

It is insisted, on the part of the city, that its sole liability was the 
making of an assessment and levy upon this sewer district ; and that, 
if it bas failed to discharge that duty, the plaintiff's sole remedy is 
by mandamits proceedings to compel it to proceed therewitb. And 



BILL V. CITY OF DENVEK. 345 

îamiliar cases are cited, in which a party takes a warrant drawn on 
a particular fund, or makes a contract for services payable out of a 
particular fund, and his remedy is uniformly limited to that fund; 
as, for instance., if he takes a warrant from the county payable out 
of the poor fund, he cannot thereafter insist that the county's gênerai 
revenues sball be appropriated to that warrant. But I do not think 
that rule is applicable in this case. The city made the contract, and 
impliedly it guarantied that it would make a levy upon certain 
property for the payment of thèse warrants. It is true that its 
power to procfied in the premises depended upon the pétition of a 
majority of the property owners; but no tribunal is in terms pro- 
vided to détermine whether such pétition bas been filed ; and, there 
being no statutory provision for a tribunal to so détermine, when the 
city council, as the gênerai représentative of the city, with power to 
act thereon, détermines by its action that such a pétition bas been 
filed, third parties bave a right to rely upon that, and say that the 
city is estopped thereafter to deny that such pétition was filed. 

The city ordered this sewer to be built, and employed the plaintiff 
to do work on it, and it cannot now turn round and say: "Though I 
made this contract, I did not hâve authority, because there was not 
a pétition of a sufficient number of citizens to justify my action." 
There is no other tribunal, no other body, to pass upon that, so that 
the action of the council is conclusive upon the city. The plaintiff 
therefore had a right to rely upon the fact that the city had power 
to proceed and make this levy ; and it cornes within those f amiliar 
cases in which a city, having contraeted for improvements along the 
Une of a street, guarantying impliedly that it will levy and coUeot 
taxes upon the abutting lot-owners for the purpose of paying for those 
improvements, by failing thereafter, when the work is done, to make 
the levy, becomes personally liable. It stands in the position of an 
implied guarantor contracting that it will do certain things in order 
to bring about the payment for those services. Failing to carry out 
its contract, it renders itself personally liable on the same principle 
that, when a private individual or a private corporation gives an ob- 
ligation payable at a certain time in material or services, if, at the 
time named, it fails to so pay in the material or in the services, the 
right of the other party becomes then a mère money demand. Hère 
the city contraeted it would levy taxes in this district for the purpose 
of paying him for services. If it had made the levy, a différent ques- 
tion might arise. But it did not. It did not perform its contract, 
and this becomes itspersonal obligation because it bas failed to per- 
form its contract. I hâve no doubt but that the city is liable. 

Judgment for plaintiff. 
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CooKE and othera v. Navareo and others. 

{Ovrcuît Court, 8. D. New T<rrk. December 28, 1886.) 

New Triaii—Vbemct— Evidence Equally Balanced. 

Where the testimony of plaintifl contradicts that of défendant, and each 1» 
corroborated by other évidence, the court will not disturb the verdict. 

The plaintiffs sue to recover for goods sold and delivered. The défense 
is that the goods were sold to one Pedro Garay, and not to the défend- 
ants. The cause was tried at the December circuit, and the plaintif^ 
had a verdict. The défendants now move for a new trial. 

Preston Stevenson, for plaintiffs. 

Emmet E. OîcoU and William Q. Judge, for défendants. 

CoxE, J. The conclusion is reached, after a full çxamination of the 
papers submitted on this motion , that the court will not be justified 
in disturbing the verdict of the jury. The question now is, not what 
opinion the court entertains upon the facts, but was there sufficient évi- 
dence of a sale to the défendants to require a submission of the cause to 
the jury ? The plaiutiff Cooke testified positively to an agreement by the 
défendant Munoz, representing the firm, to pay forthe goods. This was 
an original promise. The plaintiffs' version of the transaction is corrob- 
orated by the fact that the billa were uniformly made out to the défend- 
ants, and accepted by them without objection. The défendants flatly 
contradicted the plaintiffs' testimony as to what took place when the 
bargain was consummated, and their theory that the sale was made to 
Garay is sustained by severaJ collatéral facts and circumstances. There 
was, then, a positive assertion by the plaintiffs, and an equally positive 
déniai by the défendants, each being corroborated, to some extent, by 
presumptions drawn from the undisputéd testimony. In such circum- 
stances the jury, and not the court, must détermine the controversy. 
The verdict is not so clearly against the weight of évidence as to warrant 
the court in setting it aside, and the motion at the close of the testimony 
to direct a verdict for the défendants was, of course, properly denied. 
No exception was taken to the charge, and no exception to the admission 
or rejection of évidence is argued on the briefs. 

The motion is denied. 



HYMAN V. WH£ELEB. 847 

Hyman e. Wheelee and others. 

(Circuit Court, B. Coîwado. December 23, 1886.) 

1. Mines and Mining — Lodk— What is. 

An imprégnation, to the extent to which it may be traced as a body of ore, 
ÏB a vein. Iode, or ledge, under section 2333, Kev. 8t. U. B., giving to the 
owner of a minerai clalm, containing the top or apex of a vein, Iode, or ledge, 
the right to follow the same beyond the vertical side lines, but between the 
vertical end lines, whether the ore is separated from the country rock by 
planes or strata of that rock visible to the eye, or is determinable in other 
ways, as by assay and analysis. 

5. Same— LoDB— Body dp Obb. 

A body of minerai, or minerai bearing rock, in the gênerai mass of country 
rock, 80 far as it may continue unbroken, and without interruption, is a iode, 
whatever the boundaries may be. 
8. Same— LoDB— BoTJNDAKiES. 

With -well-deflned boundaries, very slight évidence of ore within such 
boundaries will prove the existence of a Iode. 
4. Same— LoD'B— Casual Concentration. 

If the entire mass of limestone in whîch a body of ore lies has been min- 
eralized in the same way as the body of ore, and to some extent, and the body 
of ore is a casual concentration of \unu8ual richness, the body of ore is not a 
Iode. 

6. BaMB— LODE— MiNEBAI-IZBD StEATA AlONO A PtANE OF CONTACT. 

Btrata lying along the plane of contact betvreen blue and brown limestone, 
if mineralized to the extent of showing valuable minerais, and distinguisha- 
ble from other parts of the country rock by carrying ore, and by association 
with the plane of contact, constitute a Iode, as far as the strata lying on or 
near the contact may show ore in appréciable quantities. 

6. Same— Idbntity op Lodbs— Persistbnce of Obb. 

In determining whether a Iode extends froin défendants' claim to plain- 
tiff's location, and has its açex therein, the çersistence of the ore throu^h 
thèse and the interveningclaims is of little weight, nnless there is évidence in 
plaintiil'B claim tending to show a crevice or continuous ore or mineralized 
rock; with such évidence it is of considérable weight. 

7. Same— Apex— Estent. 

Plaintifl's location and défendants' location are some distance apart, and 
they overlap so that the north end of plaintiff'e location is nearly parallel to 
détendants' location for about the distance of 750 f cet. In asserting a right to 
follow a vein or Iode on its dip without his own location and into défendants* 
location, plaintifC must show the outcrop or apex of such vein or Iode to be 
in his own location throughout the ground in controversy, being the extent 
of the locations parallel to each other. 

8. Evidence — Admissions— Ebcoed op Anothbk Action ADMissisiiE as aoainst 

A Pabty. 

Where one of the défendants in action has been a plaintifE in another action 
in which his claim was opposed to his claim in the case at bar, the complaint, 
order of court, and affldavits ofiEered on behalf of plaintifiE, are admissible as 
admissions of said défendant, as against him, but against none of his co-de- 
fendants. 

9. WiTNBSS—CKEDiBrLiTY— Instruction op Coxikt. 

In regard to a certain witness, the court instructed the jury as follows: "I 
can scarcely believe that any jury would be willing to accept the testimony 
of a witness who would déclare, upon the stand, that he had made statements 
in a geweral way, and for business purposes, outside of the court-room, and 
with a view to defraud people with whom he was carrying on negotiations, 
in opposition to his testimony on the stand. " 

This was an action of ejectment, brought by David M. Hyman, of 
Cincinnati, Ohio, as the owner of the Durant mining claim, situate on 
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Aspen mouiitain, near the town of Aspen, Pitkin county, Colorado, agaînst 
J. B. Wheeler, of New York city, and his co-defendants, as claimants of 
the Emma mining claim, situate on the west slope of the sanie moun- 
tain, on the ground that the défendant had sunk a shaft from the sur- 
face, and, by means of drifts, levels, and under-ground workings, had 
brokeri into, and unlawfuUy taken possession of, that portion of the 
Durant vein which, having its outcrop and apex within the Durant sur- 
face boundaries, extended downward vertically, passes out of the Durant 
side Unes on the west, and into and through that portion of the Emma 
claim lying between vertical planes extended downwards through the 
Durant end Unes, produced westerly, in their own direction, across said 
Emma claim. 

The Durant claim was discovered and located by W. S. Clark, Charles 
Bennett, A. C. Fellows, et al., August, 1879. The Emma claim was 
located in August, 1880. July 9, 1879, Phil. Pratt and Smith Steele 
discovered the Spar daim, which adjoins the Durant upon the north, 
and is situated upon the same mountain and ledge; made their discov- 
ery workings upon an outcrop of copper-stained heavy spar, carrying 
silver ore; and pointed out to the Durant locators a similar heavy spar 
outcrop upon that ledge as a point at which the Durant locators should 
do their discovery work, and, for that purpose, withdrew the Spar stakes 
50 feet down the hill. Lying to the west of the Spar and Durant claims, 
and upon the slope of West Aspen mountain, and partly below the Durant 
and partly below the Spar, are the Washington No. 2, Emma, Aspen, and 
Vallejo mining claims. 

The workings on the Spar claim, which are run from the surface at the 
point of discovery, upon the contact between blue limestone (a car- 
bonate of lime) and brown limestone, called "dolomite," (a carbonate 
of lime and carbonate of magnesia,) extend in ore from the surface in the 
Spar mine to the lowest workings in the Aspen, and are connected with 
ail the undér-ground workings in the Vallejo, Washington No. 2, Aspen, 
and Emma claims. At a point 760 feet south of the Spar discovery, 
upon the Durant claim, an incline called the " Durant Incline," has been 
run a distance of 600 feet, and is connected with the under-ground work- 
ings in the Spar, Washington No. 2, Vallejo, Emma, and Aspen claims 
by means of the Washington No. 2 side-line drift, run on the line be- 
tween the Emma and Washington No. 2, the Emma Central, or No. 6 
drift, run about the center of the Emma claim, and the Compromise 
drift, run on the line made by compromise, as a boundary between the 
west side line of the Emma claim and the east side line of the Aspen 
claim . AU thèse workings are run along the line of contact between 
what is known as the blue lime and the brown lime or dolomite, and 
which is called by the plaintiflf the "vein. " The Spar and Durant claims 
are so located that their east side Unes fall to the east of the cï-est of Spar 
ridge, and of the contact between the blue and brown lime which out- 
crops immediately east of and along said crest, and their west side Unes 
fall to the west of the crest of said Spar ridge. 

In November, 1883, the défendant Wheeler brought a suit in chancery 
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against the claimants of the Washington No. 2 Iode, being John Jordan 
and others, which suit is No. 1,386 on the United States circuit court 
docket, in which he applied for an injunction; claiming that there was 
a vein having its apex in the Spar claim, and so far depaiting from a 
perpendicular in its downward course as to pass beyond the west side 
Une of the Spar, into and through the territory lying below known as the 
Washington No. 2 claim, and tiiat the owners of said Washington No. 2 
claim had sunk to and were removing ore from said Spar vein. 

On the heàring of the application for an injunction the défendants in 
that case contested the existence of the apex of the vein within the Spar 
clain: above the point where they were working, and asserted that the 
apex iwhich existed for some distance in the Spar claim passed out of its 
side lines, and ran across the Washington No. 2 claim. Wheeler, the 
plaintiff in said case,,filed a large number of affidavits in support of bis 
position, among them those of W. B. Devereaux, W. J. H. MiÛer, George 
W. Lloyd, Phil. Pratt, and James Lyon, in which he showed the exist- 
ence of a fissure or contact fissure vein, with selvage, slickensides, and 
other characteristics, with well-defined walls, — the hanging wall being 
ca.rbonate of lime or calcite, the lower and impure magnesian limestone 
or dolomite; and that the apex extended from the 1,001 claim on the 
north end of the Spar, through the said Spar, into, through, and beyond 
the Durant on the south; and that the same vein was disclosed in the 
Durant incline that was shown in the Spar and Washington No. 2 claims. 
On the hearing in this suit Wheeler obtained an injunction, and in the 
présent case the bill, affidavits, and injunction were admitted in évidence 
on behalf of the plaintiff as déclarations of Wheeler. 

In the trial of the présent case the plaintifTs'witnesses testified to the 
existence of a vein extending from the Spar discovery into and through 
the Washington No. 2 claim, the Vallejo and Emma, with the outcrop 
and apex thereof extending from the Spar discovery southward to the 
mouth of the Durant incline, and thenee south to the Visino tunnel and 
incline, being works upon the Durant claim; thus covering ail that por- 
tion of the Emma mining claim in controversy in the case. They also 
testified that the same vein was disclosed in the Durant incline from 
where it was started upon the Spar outcrop, through its entire extent, to 
the point where it entered the Compromise drift, and in various small 
drifts run for short distances from the side of said incline, at numerous 
points; also in the Visino workings; in certain apex cuts or openings made 
by the plaintiff along the surface of the Durant claim for the purpose of 
disclosing and proving up the apex or outcrop of the vein, as well as in 
drifts and levels in the Durant claim, and in the under-ground workings 
of the Spar, Washington No. 2, Vallejo, Emma, and Aspen claims, ançL, 
in the drifts Connecting them with the Durant incline; that the ore body 
or vein was found on the plane of contact between the brown and blue 
lime, the gangue consisting of heavy spar, occurring at ail points in the 
workings as a nucleus of the vein, assoeiated with disintegrated, ground 
up, or crushed and mineralized portions of the brown lime, called "short 
lime," and also copper, iron, silica, lead, and silver ore, having a clay 



850 FEDERAL REPORTER. 

selvage and slickensides, and portions of the wàlls atriatedj with the ore 
occurring at places in such a manner as to disclose a banded structure 
characteristic of fissure veins; and that while, in a considérable portion 
of the workings, ore remained, thiswasore which had not been removed, 
becauseat the time said work was done it was not commerciallyvaluable; 
and that this ore was found both upon the foot and hanging walls, with 
thèse walls, however, clearly defined and distinctly disciosed at numer- 
ous points. 

Numerous lines of assays and analyses were made and introduced in 
évidence, showing the composition of the vein matter and the walls, sup- 
porting the position maintained by the plaintiff. Models, maps, photo- 
graphs, and samples were also introduced as a portion of the plaintiffa 
évidence. The défendants contended, and many of their witnesses tes- 
tified, that there was no vein; that the ore occurred in the gênerai mass 
of the mountain, ail of which had been mineralized, and was in the form 
of imprégnations, which occurred without regularity or defined bound- 
aries, gradually fading out into the surrounding rock or limestone, its 
présence only being detected by means of assays; that silver coald be 
fbund on the surface, and almost anywhere in the mountain, and that 
the heavy spar found at the Une of contact, and in the minerai claimed 
by the plaintifi' to be the vein, was without significance, being indis- 
criminately scattered over the mountain, and through it, embedded in 
brown and blue lime; that the Durant incline did not always follow the 
contact, and was for a distance of almost 100 feet run through barren 
rock; that for a considérable distance in said incline the contact was 
tight or blended, with nothing in the nature of ore in it; that the apex 
cuts did not disclose the outcrop of a vein, and only showed a contact 
between brown and blue lime, and sometimes not even that; that the 
Visino workings and Durant incline were not run upon the same contact. 
They further contended that, in order to fall within the provisions of 
section 2322 of the Revised Statutes of the United States, a vein must 
be a fissure in the earth's crust, filled with minerai matter foreign 
to the walls, and that the walls must be well defined and easily distin- 
guished, and that the vein filling could not be of the same material or 
character as the walls, or a part of them. They also claimed that the 
ore in the workings connected with the Durant incline was not confined 
to the contact between the brown and blue lime, but was found indis- 
criminately in each of thèse limes, and at considérable distances from 
the plane of contact, and, save by assay and analysis, was in no way 
distinguishable from the pure brown and blue lime; and in support of 
this claim instanced drifts claimed to be run in the brOwn and blue 
lime. Plaintiff, in rebuttal, claimed that the drifts foUowed stringers or 
spurs of ore from the vein, and were therefore only the usual accompani- 
ments of fissure veins. 

The witness Thompson, for the défendants, was confronted on his cross- 
examination with two reports made and circulated by him in an effort 
to sell the Camp Bird mine, situated upon the same mountain, to a con- 
sidérable distance south thereof, in which he had asserted the existence 
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of a veîn upon the same contact whioh was found in the Spar, Durant, 
Emma, and other claims. He had swom in his examination in chief 
that there was no vein on the mountain. The last of thèse two reports 
was signed December 10, 1886; the first was issued early in the year. 
Upoh cross-examination he isaid that thèse reports were made for the pur- 
pose of deceiving people into putting their money into the Camp Bird; 
that he knew they were false when he issued them; that he was not in 
this CQuhtry for his health, and that such things had to be done in min- 
ing'busihess, although known to be false. 

Thè case was called December 6, 1886, and the jury retumed a ver- 
dict December 23, 1886. 

H. M. TeUer, C. Reed, 7. W. Taylor, and G. J. Hughes, Jr., for plaintiff. 

PaMermn <k Thomas, Downing & Franklin, and it» W. Rucher, for de* 
fen^dants. 

Hallett, J., (chargîng jury.) The part which I hâve to perform in 
this e^tended discussion is very brief. I will read to you first section 
2322 of the Revised Statutes of the United States, upon which the con- 
trovérsy in this suit is founded: 

"The locators of aU mining locations heretofore made, or which shall here- 
after be made, on any minerai vein. Iode, oi ledge situated on the public do- 
main, their heirs and assigns, where no adverse claim exista on the tenth day of 
May, 1872, so long as they comply with the laws of the United States, and 
with State, territorial, and local régulations not in conflict with the laws of 
the United States governing their possessory title, shall hâve the exclusive 
right of possession and enjoymeiit of ail the surface included within the Unes 
of their locations, and of ail veins. Iodes, and ledges throughout their entiro 
depth, the top or apex of which lies inside of such surface Unes extended 
downward vertically, although such veins. Iodes, or ledges may so far départ 
from a perpeiidicnlar in their course downward as to extend outside the verti- 
cal side lines of such surface locations. But their right of possession to such 
outside parts of such veins or ledges shall be conflned to such portions thereof 
as lie between vertical planes drawn downward, as above described, through 
the end lipes of their locations, so continued in their own direction, that such 
planes will intersect such exterior parts of such veins or ledges." 

The proposition asserted by the plaintiff under that statute is well 
stated in an instruction asked by the défendants, which I will read to 
you: 

"The proposition asserted by the plaintiff in his complaint is that there is 
a vein. or Iode within the limita of the Durant mining claim, which com- 
mences at the north end Une, near the center of the claim, the top or apex 
of which extends thence.in a southerly direction, approximately through the 
center of the claim; that this vein or Iode, as shown by the workings of the 
Durant claim, extends on its dip in a westerly direction, through the Durant 
claim, and to and beyond thé west side Une of said claim, thencé into the 
Emma claim, and that the said vein or Iode is the part of the vein or Iode 
whidi they allège exists in the said Emma claim; that the plaintiff may re- 
coyier, it is essential that every one of his propositions be maintained by a 
prépondérance of évidence in the case. Unless it shall appear to you, by a 
prépondérance of the évidence, that what is asserted by the plaintiff to be his 
vein extends to and across thé west side Une of the Durant claim, he cannot 
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reeover; and unless it shall be made to appear bya prépondérance of the évi- 
dence thatthe alleged Durant vain or Iode extends into and is a part of the 
vain or Iode existing in the Emma claim, then he cannot reeover; and unless 
it shall appear to you that the alleged vein has its apex extending from the 
Durant incline, in a southerly direction, through the Durant claim, at least 
so far as the so-called apex cuts hâve been' excavated, then he cannot re- 
eover." 

The last clause is modified by a statement in what I hâve written to 
the effect that it is necessary that the existence of the outcrop and apex 
should be co-exteiisive with the Emma location; that is, it should ap- 
pear as far south as the Emma location goes. 

Upon the gênerai propositions contained in that instruction, I hâve the 
folio wing to say: 

Within the limita to which the investigation of facts before a jury is 
necessarily confined, this case has been fuUy and elaborately presented 
for your considération. Every fact which may aid you in the décision 
of the matters in issue is brought to your attention as fuUy and com- 
pletely as possible. With models and views of the mountain, and maps 
of ail openings in the mine, with ores from the mine and rocks of the 
différent strata, and assays and analyses showing their value and com- 
position, and by the testimony of many witnesses, the parties hâve done 
aU in their power to enlighten you in respect to the nature of the contro- 
versy. The number of witnesses called by the parties was governed by 
rule of court, so that one could hâve no advantage over the other in that 
respect; and the witnesses are arrayed in point of numbers on party lines, 
half on one side and half on the other, so as to produce an embarrassing 
conflict of testimony. Such conflict is not an unusual feature of testi- 
mony in a mining suit. They hâve become so common and gênerai that 
many thoughtful men entertain doubts as to the value and efficiency of 
trial by jury in such cases. If a given number of witnesses of fair char- 
acter and intelligence can be produced at the will of the parties for or 
against any proposition that may arise in a mining controversy, without 
référence to the truth of the matter, of course the resuit of such an inves- 
tigation cannot be very satisfactory. But if we look to the circumstances 
upon which such conflicts arise, we shall find that they are not whoUy 
due to partisan zeal. To détermine the contents of a mountain from 
what may be seen on the surface, and in some slight explorations under- 
ground, is a matter of such difficulty that différences of opinion, even as 
to facts open to observation, are to be expected. Openings under- 
ground, however extensive, when considered in their relation to the 
great recesses of a mountain, are scarcely more than a vestibule or point 
of entrance to the unexplored interior. And in openings under-ground, 
investigation proceeds slowly and laboriously, with many tests which 
often fall short of the truth. Every oné ùnderstands the liability to 
error and mistake in inspecting under-ground works, and how the rock 
or ore which appears to one to be of a certain class nlay to another pré- 
sent a différent aspect; so that, in the field of observation, there is ample 
scope for différences of opinion which in thernselves do not impeach the 
candor and fairness of witnesses. Thèse conflicts of testimony, and the 
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possibility or probability of error in the testimony of any witness, are 
worthy of attention in any effort that may be made to harmonize the 
testimony, and détermine the eontrolling facts. 

In the books, and among miners, veins and Iodes are invested with 
many characteristics, — as that they lie in fissures or other openings in 
the cotmtry rock; that they contain materials differing, or in some re- 
spects corresponding, with the 'country rock; that they are of tabular 
form, and of a banded structure; that some one or several things are 
Gommonly associated with the valuable ores; that they hâve selvages and 
slickensides in the fissures and openings, and the like. It is not neces- 
sary to enumerate ail the features by which they are known. Some of 
thèse characteristics are said to be common to ail Iodes and veins, and 
otheïs of rare occurrence; but, in gênerai, witnesses will take up one or 
more of them as essential features of a Iode or vein, and déclare the fact 
upfon the présence or absence of such éléments. A party seeking to prove 
the existence of a Iode or vein will naturally rely on any such charac- 
teristic that he can find in the ground in dispute, and caU witnesses, who 
will accept that feature as establishing the fact. The party opposed will 
seek to disprove the proposition advanced against him, and, in addition, 
to show that ail other characteristics of a Iode or vein are in the case un- 
der considération entirely wanting. In this way a fierce conflict of tes- 
timony is waged as to the existence of one or another distinguishing feat- 
ure of a Iode or vein, and the jury is asked to retum a verdict upon the 
issue thus made. It is apparent, however, that, upon any issue touch- 
ing the existence of a Iode or vein in a place designated, a question 
whether it bas one characteristic or another is a part only of the main 
question, and, in the présence of other unquestioned éléments establish- 
ing the existence of a Iode or vein, an issue of that kind becomes imma- 
terial. To illustrate that matter, it may be said that, with ore in mass 
and position in the body of a mountain, no other fact is required to prove 
the existence of a Iode of the dimensions of the ore. As far as it pre- 
vails, the ore is a Iode, whatever its form or structure may be, and it is 
not at ail necessary to décide any question of fissures, contacts, selvages, 
slickensides, or other marks of distinction, in order to establish its char- 
acter. As was said in another case in this court: 

"A body of minerai or mineral-bearing rock, in the gênerai mass of the 
mountain, so far as it may continue unbroken, and without interruption, may 
be regarded as a Iode, whatever the boundaries may be. In the existence of 
such body, and to the extent of it, boundaries are implied." 

If, therèfore, we look only to the body of ore developed in the Emma 
location, the existence of which is not denied, and assume it to be of 
the form and extent developed in the works, there is no difficulty in 
recognizing it as a Iode. Whether it is in the form of a broken mass of 
blue and brown lime, between regular walls of the same rocks, or a part 
of such strata in solid formation, mineralized by replacement of some of 
their constituents with valuable metals, the resuit is the same, and the 
name which science may apply to it is of no importance. An imprég- 
nation, to the extent to which it may be traced as a body of ore, is as 
v.29F.no.9— 23 
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fully within the broad terms of the act of congress as &ny other form of 
deposit. In discussions at the bar, and in the opinions of witnesses, it 
was assumed that the charaeter of a body of ore, as coming within or 
falling without the act of congress, could be determined by classifying it 
as a segregated or contact fissure vein, or as a bed or imprégnation of 
ore; and that it was a matter of importance to ascertain whether the ore 
was separat^d from the country rock by -planes or strata of that rock vis- 
ible to the eye. I see no reason for such distinctions. It is true that a 
Iode must hâve boundaries, but thère seems to be no reason for saying 
that they miist be such as can be seen. There may be other means of 
determining their existence, and contlnuance, as by assay and analysis; 
and certainly the form and mode of occurrence of valuable ore, however 
controUing and influential in determining its geological charaeter, is not 
a matter upon which it can be excluded from the terms of the act of 
congress. Ail that is said on this point proceeds on the theory that the 
ore developed in the Emma location is of the form and extent there ap- 
pearing, as distinguished from themass of limestone in which it is found; 
that it is upon the line of contact between blue and brown lime, and that 
such line of contact marks its présence and continuance throughout the 
Works. There is much in the testimony to support that view. That, 
however, is for your considération, to be decided upon the weight of 
évidence. 

If, as contended by défendants, the ore of that mountainis distributed 
throughout the blue and brown limestones somewhat unequally, but 
nevertheless generally, and the occurrence of rich ore in the Emma works 
is fortuitous and accidentai, other considérations arise of which it is not 
necessary to speak at length. In that case the entire body of blue and 
brown limestone is taken to be ore-bearing rock, and the plaintiff can as- 
sert no claimto it outside bis own location. If you accept that view, 
your verdict should be for défendants. Bearing in mind what bas been 
said, if you décide on the évidence that there is a Iode in the Emma 
ground, you bave then to consider whether it is practically continuons 
from thence to and into the Durant location, with an apex or outcrop 
in that location. That the body of ore, as shown by the works, what- 
ever its charaeter inay be, extends through the Washington No. 2 to an 
outcrop on the Spar location, seems to be clearly established. Some 
witnesses expressed doubt on the subject, but the weight of testimony 
supports that conclusion. Testimony as to the appearance and extent 
of the ore in the Washington and Spar claims was received to explain 
its gênerai charaeter, and as having some bearing upon the question of 
its existence and extension into the territory of the Durant location to 
the south. 

The charaeter of a vein oi Iode, and the country adjoining, can be bet- 
ter and more satisfactorily shown through extensive works than in a 
small area. What weight shall be given to the factof the persistence of 
the ore throughout thèse claims is to be determined by the jury. With- 
out something in the plaintifï's claim to show a crevice or continuons ore 
or mineralized rock, it would be of little value. In connection with ev- 
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îdence showing, or tending to show, some such fact, it may be of con- 
sidérable value. If you find from the évidence that the ore in the several 
Works is in the form of a brecciated vein in a fissure between walls, the 
extension and continuance of such fissure throughout the territory men- 
tioned by the witnesses may be more readily predicated than the same 
fact as to the ore or mineralized rock only. Upon that point a part of 
the charge in the case before mentioned is iuUy applicable to this case : 

"To détermine whether a lodeor vein exista, it is necessary to define those 
terms; and as to that It is enoiigh to say that a Iode or vein is a body of min- 
erai or minerai bearing rock, within deflned boundarles, in the gênerai mass 
of the monntain. In this définition the éléments are the body of minerai or 
minerai bearing rock, and the boundaries. With either of thèse things well 
established, very slight évidence may be accepted as to the existence of the 
other. A body of minerai or minerai bearing rock in the gênerai mass of the 
monntain, so far as it may continue unbroken and without interruption, may 
be regarded as a Iode, whatever the boundaries may be. In the existence of 
such body, and to the extent of it, boundaries are implied. On the other 
hand, with well-defined boundaries, very slight évidence of ore within such 
boundaries will prove the existence of a Iode. Such boundaries constitute a 
fissure, and if, in such Assure, ore is found, although at considérable inter- 
vais and in small quantities, it is called a Iode or vein." 

In that view of the évidence, it may be important to consider and dé- 
termine whether there is a fissure exposed in the several openings of the 
mine as asserted by the plaintiflf; and, if you find that such Bssure ex- 
ista, whether it is practically continuous and imbroken between strata 
of blue and brown lime from an outcrop in the Durant claim to the Emma 
ground below. With such a fissure extending in that way, even if it be 
narrow, and carry ore only slight in quantity, and at considérable inter- 
vais, the case of the plaintiflf may be regarded as established. If, how- 
ever, you find that the body of ore developed in the several works con- 
stitutes a Iode, as already defined, but without a fissure inclosing it, your 
only guide in ascertaining ils extent will be the mineralized rock, which 
in that view of the testimony is taken to be ore. I hâve explained to 
you fully that the strata lying along the plane of contact between the 
blue and brown lime, if mineralized to the extent of showing value in 
silver, and distinguishable from other parts of the mountain by carrying 
ore, and by association with the plane of contact, may constitute a min- 
eralized zone. In that state of facts, the contact of blue and brown lime 
furnishes a guide for the miner in his search for ore, in so far as the 
strata forming the contact are mineralized. Such a zone is clearly a Iode, 
within the meaning of the law, extending as far as the strata lying on and 
near the contact may show ore in appréciable quantities. 

If the évidence proves the existence of such a Iode, the question will 
be whether it extends throughout the Durant incline, manifested by ore 
in appréciable amounts in the strata of the contact. A barren contact 
between blue and brown lime will not suflBce to establish a Iode in that 
incline; it must carry ore to some extent, and of some value. To sum 
up briefly the matters before you, the body of ore exposed in the works 
of the mine is to be regarded as a Iode, within the meaning of the law, 
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unless the whole mass of limestone in whîch it is found bas been miner- 
alized in the same way as the body of ore, and to some extent, and this 
is a casual concentration of unusual richness. 

If it is a "Iode," under this définition, its existence in the Durant 
claim, and extension therefrom to the Emma ground, is the next ques- 
tion in order.- That question may be considered, in the ^rs« instance, 
with référence to the existence or absence of a fissure in the Durant in- 
cline and elsewhere, marking the course and continuance of the Iode. 
Secondly, if there is no fissure, is the contact between blue and brown 
lime mineralized in the manner and to the extent before explained? The 
aSirmative of the first and second or third of thèse propositions estab- 
lishes the plaintifif 's case. The négative of the first, or of the second and 
third, détermines the case for défendants. 

Much comment bas been made at the bar on the testimony relating to 
an outcrop or apex of a Iode in the Durant location. The plaintiff must 
show an apex or outcrop within his claim as far south as the Emma 
claim extends, which is, I believe, about 750 feet. Upon the testimony 
of the défendants' witnesses alone, there is scarcely room for doubt as to 
the présence of an outcrop or apex in the mouth of the Durant incline; 
and it is said that the ore extends down the incline for a distance of 50 
or 60 feet. Whether the apex and outcrop extends further south in the 
Durant claim is for your considération, upon ail the évidence. 

There are certain propositions ofiered by défendants touching the pre- 
vious suit of Wheeler v. Markdl and others which appear to be correct. 
The court bas admitted, for the considération of the jury, the bill of 
complaint, the order of the court, and certain affidavits oflfered in behalf 
of the plaintifi, in the case of /. B. Wheeler (one of thèse défendants) v. 
0. Marhdl (one of thèse défendants)^ al. That controversy was one be- 
tween the Spar and the Washington No. 2 mining claims, adjoining the 
Durant mining claim upon the north, and they were admitted as giving 
évidence of some admissions upon the part of the défendant Wheeler of 
the existence of a vein within the Spar Iode mining claim. You are 
epecially instructed that the same cannot be considered by you, nor can 
they hâve any weight against any of the défendants, except défendant 
Wheeler, and therefore can be admitted only as admissions against him. 
In order to construe them correctly, you should consider the character 
of the ground, and the amount of openings, at the time of the filing of 
thèse affidavits, and the much larger amount of ground opened at the 
présent time; and you will also consider that said Wheeler did not prose- 
cute the suit to a final termination, but dismissed the same of his own 
volition. 

In the matter of the admission of the bill of complaint, the order of 
the court, and the affidavits of W. B. Devereux and others in behalf of 
the plaintiff herein, the same wére admitted as admissions made by J. 
B. Wheeler, in 1883, upon the subject of the existence of a vein in the 
Spar claim and in the Durant. Thèse affidavits are not to be taken as 
évidence given in this case by those who made the affidavits in support 
of the claim of the plaintiff that there is a vein in the Durant ground 
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which extends into, and is a part of, the body of minerai in the Emma 
claim; but, grouping them ail together, they amount simply to the ad- 
mission by J. B. Wheeler himself of the existence of a vein in the parts 
of the territory mentioned in the bill of complaint and affidavits, and this 
admission is not at ail conclusive of the proposition contained in the bill 
of complaint and afSdavits, but they are to be taken as évidence so far 
as such an admission may be considered important in determining the 
affirmative or the négative of the question in dispute in this suit, and in 
determining whether or not a vein exista in the Durant as claitned by the 
plaintiflf, and extends into the Emma ground, and is part of the Iodé 
or vein claimed to exist there. The said admissions of the défendant 
Wheeler can only be considered in connection with ail the other évidence 
in the case, and, unless the plaintiff shall establish everj^thing essential 
to his recovery by a prépondérance of the évidence, the said admissions 
being a part of the évidence in his behalf, it wiU be your duty to render 
a verdict for the défendants. 

Upon the testimony, gentlemen, I do not intend to make any observa- 
tions. It has been fuUy discussed by counsel before you. But the po- 
sition of the witness Thompson in this controversy which he assumed 
when on the stand seems to caU for some notice in a public way. It is 
most extraordinary that any witness offair intelligence and ability should 
put himself in the position which he assumed on the stand, and, had it 
appeared to me to be a case in which the act was criminal, I certainly 
should hâve taken steps to cause him to be punished for it. But, under 
the circumstances of this case, and so far as it may afifect the issues in 
this case, you wiU know how to apply the remedy. I can scarcely be- 
lieve that any jury would be willing to accept the testimony of a witness 
who would déclare upon the stand that he had made statements in a gên- 
erai way, and for business purposes, outside of the court-room, and with 
a view to defraud people with whom he was carrying on negotiations, in 
opposition to his testimony upon the stand. It certainly is a very re- 
markable instance of the impudence and courage of a man who is desti- 
fcute of principle. 

Upon the other testimony in the case I bave, as I said before, no ob- 
servations to make. You hâve given patient attention and considération 
to it so far, and I trust that in the décision of the case it wiU reçoive the 
considération to which the importance of the case entitles it. 

The verdict was for the plaintiff. 
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RoYER and others v. Coupb. 

(CKreuîi Court, D. Masioehusetts. October Term, 1886.) 

1. Patents fob linrHNTiONS— iNFBruGEMBiîT— Np. 77,930— Machisb pou Tbkat- 
ma HiDBs. 

In action for infringement of letters patent No. 77,930, isBued to Herman and 
Louis Royer, May 13, 1868, for a machine for treating hides, plaintiflfs' machino 
softened the hiae by fastening it to a vertical shaft, revolving in a crib, in 
which the hide was revolved under the pressure of a weight in the upper part 
of the crib, through which the shaft passed. Défendant' s machine softened 
bides in the same way, except that his shaft was horizontal, and the pressure 
on the hides was applied through the head of the crib by screws. Held an 
infringement, the principle and method of the plaintiffs being used in the de- 
sign of the défendant. 

8. SaMB — MiSSTATBMBNT IN PatBNT AS TO INVBNTOB— JOINT INVENTION. 

If a patent is issued to two persons as inventors, when in fact it was in- 
vented by only one, the patent is void. 
8. Same — Improvembnts — Bight of Patentées. 

Where an improvément is made and patented in a patented machine, the 
flrst patentée cannot use the improved machine without the consent of the 
second, and the second cannot use his machine without the consent of the 
flrst. 

4. Samb— Patent not Opbbativb. 

If the flrst patentee's machine is not operative, and the second patentee's 
is operative, the flrst patentée must be conflned to his own particular appli- 
cation of his principle, and there is no infringement by the second patentée. 

6. Same — Test Whbther a Patent is Operative. 

In determining the question whether a patent is operative, the workings, 
not of a machine made as a literal copy of the drawings of the patent, but 
of one made with the mechanical devices which will tend to make a machine 
practical and operative, and which are within the duty of the mechanic, are 
to be considered. 

•. Same— Infringement — Mbabubb of Damages. 

The value of an invention to the party using it is compétent évidence on 
the question of damages for the infringement of a patent. 

Action at Law for the infringement of letters patent No. 77,920, is- 
BUed to the plaintiffs, May 12, 1868, for a machine for treating hides. 

The machine described in the patent consists of a vertical shaft, sur- 
rounded by a vertical circle of pins or roUers, constituting a crib. The 
shaft contains slots, and set-screws projecting into the slots. A disk- 
shaped weight, grooved on its edges to fit the vertical pins or rollers, and 
having a hole through its center through which the vertical shaft pro- 
jècts upward, is shown and described as filling the entire cavity at the 
upper end of the crib. The hide having been unhaired, its end is in- 
serted in the slot in the vertical shaft, and is made fast there by setting 
the set-screws up against it. The vertical shaft is then made to revolve 
. 80 as to wind the hide around it, and ffll up the crib, and is then made 
to revolve in the opposite direction, so as to wind the hide up the other 
way, from the inside, and is again reversed, winding it the other way; 
and this opération is repeated until the hide, by the repeated foldings 
under pressure of the crib, and of the weight which is pressed down upon 
it, has its fibres so loosened as to soften it,and make it fit for belt lacine. 
Stufl5ng is applied to the hide during the opération. 
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The daims of the patent are as follows: 

(1) The vertical shaft, B, with a slot B', and set-screws 6, 6, b, said shaft 
having a forward and baek motion, substantially as and for the purpose de- 
scribed. 

(2) The pins or rollers, 0, C, 0, set in the rings, D and D', together with 
the grooved weight, I, substantially as and for the purposes described. 

It appeared in évidence that the only methods for softening raw hides 
known before the plaintiflFs' invention was by beating or boarding them 
by hand, or, as was practiced in Russia, by hanging them in strips on a 
bar, attaching weights to the lower ends of the strips, and then spinning 
or twisting them, first in one direction and then the other; although it 
appeared in évidence that it was possible to soften them by what was called 
a "stuffing-wheel," or with what was known as "fulling-stocks," which 
were known before the patented invention, but it did not appear that 
they were used for that purpose. It further appeared that the first fuUed 
raw-hide lacing put upon the market in this country was that which was 
produoed in the patented machine. 

There was testimony tending to show that Louis Royer, one of the 
plaintiffs, several years prior to the patented invention, had constructed 
a machine for softening raw hides, in which there was a horizontal re- 
volving shaft, surrounded by a circular row of pins, which were held in 
place by a chain passed around them, but that it was not a practical 
machine; and that subsequently Herman Royer, the other plaintiff, 
taking up the ideas of Louis Royer which had been embodied in this 
first machine, and advising with him, contrived the patented machine. 
It also appears that, in 1876, Herman Royer, having fallen ont with 
Louis Royer, the other plaintifi', had written a letter in which he stated, 
among other things, that Louis Royer had "never invented anything in 
this raw-hide business." 

On behalf of the plaintiffs there was évidence to the effect that raw 
hides could be softened in the patented machine at an expense approach- 
ing four or five dollars a hide less than by other means known before the 
patented invention, and one of the plaintiffs testified that he knew that the 
différence would be more than a dollar a hide» One of the défendants 
testified that the old fulling-stocks would be préférable to the patented 
machine for softening raw hides, because the patented machine could 
not be made to practically soften them at ail. 

The machine used by the défendants which was alleged to be an in- 
fringement consisted of a horizontal shaft, surrounded by a circle of pins 
or rollers, constituting a crib, and two false heads, one in each end of 
the crib, having central holes through which a horizontal shaft was run, 
which heads were pressed up against the hides by screws. The hides 
were festened in this machine to the horizontal shaft by screws in slots, 
and they were wound and unwound upon the shaft, first in one direction 
and then in the other, as above described. The défendants introduced 
évidence that they had tried a machine built according to the patent, and 
that it could not be made to work. It appeared that this was mainly, 
if not wholly, due to one of the set screws prqjecting out so that the 
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weight could not descend far enough to compress the hidea. Evidence 
on behalf of the plaintifFs tended to show that although the head of this 
set-screw was shown projecting outin the drawings of the patent, yet that 
an ordinary mechanic, building a machine from the patent, would hâve 
known how to correct this defect without invention. The défendants 
also introduced évidence tending to show that vertical machines could 
not be made to soften hides. The plaintiffs introduced évidence tending 
to show that suoh machines had been used for years. The jury found 
for plaintiffs. 

Thomas L. Lwermore and MUton A. Wheaton, for plaintiffs. 

B. F. Thurston and W. H. Thurston, for défendants. 

Caepbnteb, J., (charging jîiry.) It may be useful for you to under- 
stand, in a gênerai way, what is the nature of thèse righta that are called 
patent-rights, and of which this claim which is brought hère is one. 
You know to how large an extent the progress of the country bas de- 
pended upon new and useful inventions in thé mechanical and other use- 
ful arts, and the attention of the congress was early turned, in pursuance 
of the constitution, to the considération of what methods ought to be 
adopted, in the first place, to protect the rights of inventors, and, in the 
second place, — which is equally important, — to protect the rights of the 
public. In order to accomplish thèse two results, the patent laws hâve 
been enacted, which provide, in gênerai terms, as foUows: He who bas 
invented a new and improved process or machine may, if he sees fit, re- 
tain within hia own breastthe knowledgeof thething; or, if heconstructs 
machinery for the purpose of illustrating his invention, and puts it into 
use, or, if he carries on the process which he bas invented, he may choose 
to carry it on seçretly, and, if he is able to préserve the secret from the 
déprédations of others, he may thus retain a perpétuai monopoly, — a 
perpétuai, exclusive use of thé invention, — and may thus, as it were, 
perpetualiy levy tribute upon the public for the use of it. The provis- 
ion of the law, however, is that if he will make public the machine or the 
process which he bas invented, — if he wiU put down upon paper a clear, 
distinct, and intelligible, description of it, — ^then the government will 
give him the exclusive right, for a definite number of years, (under the 
présent condition ot the law, for 17 years,) to use that improvement; the 
considération for that grant being, of course, that he bas made it known 
to the publicj so that when the 17 years shall hâve expired the public 
will not only bave the right, but they wiU also be able, to exercise this 
art for their own profit and advantage. So that you see on one side is a 
spécial grant made by the government to the inventer, that he shall bave 
the exclusive use of his invention for a certain time; and there is, on the 
other hand, a considération given for it by the inventer; that is to say, 
the disclosure of his invention, so that the public may afterwards hâve 
the benefit of it. 

Now, this grant which is thus made to an inventor constitutes property 
to which he is entitled, and, as in the case of ail other property, the law 
forbids any encroachment or infringement upon this right. That is to 
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say, just as the law forbids auy man to take and carry oflf the physical 
property, as the book, or the knife, or the tool, employed by another in 
his work, so it prohibits any person from nsing or practieing the inven- 
tion in respect of which this patent has been issued; and, in case any 
such infraction of the law should occur, the patentée has a right to bring 
his action against the person who has so interfered with his rights, and 
recover from him such reasonable damages, or such other relief, as the 
forms of law permit. He is allowed, and for a long number of years in 
the pasthe has been allowed, to bring his action either on the law side, 
as it is phrased, or on the equityside, of the court. That is to say, he 
may cause his dispute to be brought for détermination before a jury, as 
in this case, or bèfore the court, as in an equity case; and he is allowed 
free liberty'of choice between thèse différent remédies, choosing, of course, 
that one which, according to his judgment and the best advice that he 
can get, tnll be the most advantageous to him. If the patent has ex- 
pired, as in this case, he is compeDed by the law to bring his action be- 
fore a jury, and the attitude iû which he stands is this: He has ho 
longer an exclusive right to this invention. Thàt is to say, it is compé- 
tent for âny person in the community , notwithstanding the patent which 
we bave hère produced, at this présent time, and to-day, to make the 
machine descrîbed in his patent. During the period of time, howeVer, 
when the patent was in force, it was not lawful for any person to maké 
such a machine. Therefore, if during that time, as is hère alleged, the 
défendants hâve made a machine which contains the invention patented 
by him, suppoçing you find that to be a practical and valid invention, 
then his right now to recover such damages as he may hâve suffered is 
perfect and complète. 

The provision of law that no person shall take, or use, or infringe the 
rights of a patentée does not dépend upon the knowledge on the part of 
the public of the patent itself; that is to say, an actual knowledge. The 
patent is public, and is accessible to any person who may conceive that 
his business ihterests will be subserved by his finding out what his 
rights are and what they are not; but, whether he reads the patent or 
not, he is nevertheless botmd by it. He cannot excuse himself by alleg- 
ing, or by proving even, if he can prove it, that he. was not aware of the 
rights of the patentée. A patentee's rights are derived from the grant of 
the govemment, and are complète from the time when the patent is 
sealed and delivered to him, and it is the business of every person in the 
community to ayoid infringements, at his own risk. Nor is it neces- 
sary, gentlenlèn, before bringing the action, that the patentée should no- 
tify or înform the défendant that he conceives there is an infringement 
of his patent. If it were neceèsary , for example, that notice should be 
given, then the conversation which took place between one of the plain- 
tiffs, Hefman Royer, and one of the défendants, Coupe, at the shop of 
the défendants, in Attleboro, in 1880,* as that conversation' is detailed 
by Coupe himself, throwing out of the account the statements made by 
Royer, would hâve been sufficient to put the défendants an their guard, 
and to notify them that a claim was or might be made against them. 
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But in this case it is not necessary to show any notice. The plaintiff 
may produce his patent, which is the évidence of his right, and if he 
shows that it has, in point of fact, been infringed , then it will be no défense 
to his action if the, défendant either prove that he did not know of the ex- 
istence of the patent, or that the plaintiff neglected to notify him. He 
was bound to know, and the plaintiff was not bound to assist his infor- 
mation or knowledge by notify ing him. 

I shall now give you, gentlemen, as briefly as may be, a statement of 
the différent défenses which are sel up against this action, and a state- 
ment of the principles by whicfi you must be guided in determining 
the issue. You wiÛ understand that it is undisputed that hère is a pat- 
ent issued in regular form of law, after the proper application, accom- 
panied by the proper affidavits, and on the performance of ail those acts 
and things which are required by the statute to the valid issue of a pat- 
ent. If that were ail, the right of the plaintiff would be clear beyond a 
question, because th^ patent itself, unaccompanied by other évidence, is 
to be taken by you as sufiicieot évidence of its own validity, and of the 
propriety of the act of the goyernment in issuing it. There are certain 
défenses herç made, however, ajl of which you must take into account, 
and I shall, as 1 hâve said, brieflj' state them to you. 

In the first place, th^ défendants plead the statute of limitations. That 
is to say, they plead that, as to the claim which is brought against 
them, part of it is basedupon actions performed by them more than six 
years before the date of tJip writ; ;That, gentlemen, is a défense which 
is given them by the law, and oJF which they are entitled to take advan- 
tage; and therefore, shonld yàu corne to the computàtion of the damages 
in this matter, you will take into account only such unlawful acts of the 
défendants as you may find to hâve happened since thé fourteenth day 
of July, 1879. Ail before that is out of the account on account of the 
lapse of time. Whatever has, happened since thg.t time you are to take 
into account, and détermine its character, and, if you find it to be a vio- 
lation of the law, you are to assess the damages for it. It is not a stale 
daim; it is not a claim as to >^hich the lapse of time ought to be taken 
into account in any respect whatever, except, as J say, in regard to those 
actions of the défendant which occurred before the fourteenth of July, 
1879. The acts of the défendants. before that are outside of the limit of 
your inquiry; as to their acts since that time, it is your dutyto déter- 
mine their character, and, if you find them to be unlawful, to assess the 
damages which hâve resulted. 

Mr. Wheaton. That is, up to the date of the assigDment, I suppose, 
your honor. 

Oarpenter, J. In addition to what I hâve said, I will state that in 
Computing the damages, and in considering the unlawful acts of the de- 
fendants, if you find they are such, you are to compute no damages, 
and consider no acts of theirs, which hâve occurred since the tenth of 
March, 1885 ; so that you will„nnderstand that the limit of your inquiry 
is from the fourteenth day of July, 1879, to the tenth day of March, 
1885. - 
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Now, gentlemen, in the first place; as to the défense which is made 
legarding the question of whether this machine was invented by Herman 
Royer and Louis Royer together, you will readily understand that it is 
one thing to say that the machine was invented by Louis Royer, for 
example, and quite another thing to say that it was invented by Herman 
and Louis Royer. If this machine was invented by Herman and Louis, 
then it would be untrue to say that it was invented by Louis or by Her- 
man. If, on the other hand, it was invented solely by Louis or solely 
by Herman, then it would be equally untrue to say that it was invented 
by Herman and Louis ; and you are to understand the law to be that if, 
in this respect, the patent contains a statement which is untrue, and not 
in accordance with the facts, then the penalty which the patentée pays 
is that his patent is absolutely void, and of no effect. 

No,w, the charge made hère is that, whereas the patent describes Her- 
man and Louis as the inventors, in point of fact the invention was made 
by Louis alone. Upon the testimony which you hâve heard hère, two 
claims are made on the one side and on the other. The défendants claim 
that Louis Royer, before Herman Royer became interested in this trans- 
action, had invented a machine which was substantially like the machine 
described hère in the patent, and which contained such mechanism as 
that the machine invented by Louis Royer was as near an approach to 
an operative machine as is the machine hère described, and that that 
part of tbe work which was donc by Herman Royer after he came to San 
Francisco was simply to add some improvements to it. If you are sat- 
isfied that such was the case, you need not go any further in this in- 
vestigation; you are to bring in a verdict for the défendants. On the 
other hand, the plaintiiffs claim that this was the State of the facts: That 
Louis Royer had experiménted upon the art of breaking hides by a ma- 
chine of this gênerai description; that he had constructéd a machine 
which was not sufficient for the purposa, — which did not accomplish the 
work of breaking hides, or of breaking a single hide, — and that because 
of the absence of the controUing or containing head or plunger of the ap- 
paratûs, aiid àlso because of the fact that the bars were loose, and only 
a few of them came into opération at a time, and those but imperfectly; 
and that afterwards, Herman Royer coming to San Francisco, and join- 
ing with his brother, they put together the investigations already made 
by Louis, ànd the subséquent investigations and experiments made by 
Herman; and that from the whole was developed the machine which is 
described in thèse letters patent. If that was so, gentlemen, then this 
défense falls to the ground, and, so far as that is concemed, the plaintifFs 
are entitled to your verdicts 

Still, further, and perhaps at greater length, the défendants contend 
that they do not infringe the rights of the plaintiffs; that is to say, they 
claim that their machine does not contain the éléments of the plaintiflFs' 
machine, combined as those éléments are combined by the plaintififs. 
Upon that subject one preliminary observation will be useful to you. 
In order that the défendants, ob any other person, should infringe the 
rights of the complainant in this machine, it is not necessary that they 
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shouH construct a machine whîch is exacily like the machine of the 
plaintiffs. The machine which is shown in the drawings which are an- 
nexed to the plaintiffs' patent is one machine which might be made, and 
which would answer the description of the spécification, and would be 
the machine of the plaintiffs; but it is not every machine which can be 
so made. There may be variations from that structure which do not 
affect either the gênerai structure of the machine, or the method of its 
opération. Such variations are included in the patent itself. I make 
that statement to you as being a full and technically correct statement of 
it, but I shall proceed to explain it still further in this way: Thèse 
machines, gentlemen, (and I speak of them geneiully,) hâve a shaft in 
the center. It is represented as round in ail the patents, I think, which 
you hâve seen. Ifitcould be made four-sided or eight-sided, without 
interfering with its usefulness, guch a change would not excuse a défend- 
ant from the charge of infringement. Such a change would be a change 
which, for our purposes, we should call an immaterial change. That 
shaft in the patent is represented as containing two screws for the pur- 
pose of holding in one or more hides. Looking at the printed descrip- 
tion, which you wHl find annexed,also to the plaintiffs' patent, you find 
that in one place it speaks of the screws, referring to them as being three 
in number, and in another place as being four. You will understand 
that the nijmber of screws is immaterial. You will understand, also, 
that the niunber of bars which form the circular or cylindrical crib is 
iminaterial; ihere may be more, or there may be less, according to con- 
venience. You will understand that the points of attachment of the 
hides to this shaft may be either one, as is shown in the patent, or per- 
haps two, the suggestion being made that the hides might be put on 
both aides of the slot, or there may be three or four or any other num- 
ber of points of attachment. Such a variation as that is not a variation 
which excuses the défendants from the charge of infringement. 

There are other illustrations which might be made, but I refer to 
thos'e because they hâve been the subject of some controversy and debate 
hère, and will not only serve as illustrations to your minds," but will also 
serve to enlighten you, perhaps, somewhat, in the considération of this 
question of infringement. Butthe statement which covers ail of it is this: 
that no change in the form or shape of the différent parts of this machine 
is material, so long as you do not vary from the essential character of 
those parts as they exist in the description given in the patent. They may 
be thicker, they may be longer, they may be thinner, they may vary in 
their gênerai external shape or conformation, but so long as they do not 
vary from the gênerai purpose for which they are designed, so long as they 
still continue to serve that purpose, so long they are included within 
the description of the patent, they are within the meaning of the patent, 
and variations of that sort cannot be brought forward as an excuse 
against the charge of infringement. 

That principle, I think, covers ail the changes in the forms of this 
ijiechanism to which your attention has, been called during this whole 
triai, so that, for a practical application of this principle, you may un- 
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derstand that there is no différence in the shape and form of the différ- 
ent parts of thèse two machines which is sufBcient to make any distinc- 
tion between them, such as the défendants claim. That is to say, so far 
as the shape and form of the différent parts of those machines are con- 
cerned, this machine is exactly the same as that in point of law, and is 
covered by the description of it, and is an infringement of it against 
which the law denounces a penalty. 

You will come, however, gentlemen, to another and further considér- 
ation which you must détermine upon the testimony which is laid be- 
fore you. In order to explain that, perhaps I ought to préface by say- 
ing what you are to take this patent to mean; what it is, in brief terms, 
that it covers. In order that I may bring my observations within the 
technical requiremente of such a case, what is the interprétation which 
you are to put upon this patent? This, gentlemen, is a patent in which 
the invention of the plaintiffs is an invention which is to be described as 
follows: It consists of a shaft which contains, or bas attached to it, 
means by which hides can be fastened to its periphery. Around that 
shaft, and leaving that shaft in the center, are arranged a number of 
bars, which shall contain the roU of hides after it has been wrapped 
around the central shaft. In the third place, there is a plunger or false 
head, or contracting deviee, whatsoever you may call it, — a pièce of 
métal or of wood, — which so moves as to reduce the space within which 
the hides are contained, for the purpose of squeezing them sidewise. 
That is ail there is in the machine, and any machine which contains 
thèse éléments is an infringement of the plaintiffs' deviee, and is a vio- 
lation of law. I need not say to you that the défendants' machine is 
such a machine. It contains a central shaft, and a deviee for fastening 
hides to it. It has other d'evices also for fastening other hides, but that 
constitutes no excuse for the use of the one single deviee for fastening 
the hides. It has the bars surrounding the central shaft, which confine 
the hides after they are wound about that shaft. Those bars also hâve 
conveniences and means for adjusting them inwardly and outwardly. It 
also has a movable head, which opérâtes to reduce the space in which 
the hides are, or, in more popular phrase, to squeeze the hides together; 
and it also has another corresponding head on the other side, — two instead 
of one. In view of those différences, there is an additional observation 
that I ought to make to you, perhaps. After an invention has been 
made and patented, and is described in a patent, it very frequently hap- 
pens that there may be a radical and important improvement made upon 
that machine; that is to say, it may be possible for another inventer, or 
the same inventer, perhaps, taking the éléments which are contained in 
that machine, and adding other éléments to them, to make an apparatus 
which shall be even better for practicâl purposes than the original in- 
vention. That, gentlemen, if you are interested in the history of great 
inventions, you hâve found to be not only common, but, as I believe, 
universal. I think there is no instance in which the machines made 
after the first class of machines were not better for practicâl purposes, 
and in many cases infinitely better, than the original machines, which 
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contained the fundamental devices by which the work was donc. This 
improvement, or this improved machine, may be patented also, and 
then the situation of the two patentées is like this: The first patentée 
can prevent the second patentée from employing his own machine; that 
is to say, the second machine contains his invention, and something 
more. It is not propèr, then, for the original patentée to use the second 
machine, because it contains, not only his own invention, but an addi- 
tional improvement or invention which is not his property. Nor is it 
compétent or proper for the second inventer to use his own machine 
without the consent of the first, because it not only contains his own 
improvement, but also the original invention of the first patentée. 
Therefore, in the case of a valid original patent for a machine, and a 
valid patent for a useful improvement upon that machine, the parties 
are in this position: that the first patentée cannot use the second ma- 
chine without the consent of the second inventer, and the second in- 
ventor cannot use his own machine without the-oonsent of the first in- 
ventor; and, if either of them violâtes thèse rules, he violâtes the law, 
and is liable to an action in conséquence. 

Now, thèse différences to which I hâve made référence are in the nat- 
ure of improvements. They purport to be such on the face of them; 
they are described as such in the patents which the défendants, or one 
of them, bas taken out. They do not undertake to cover the use of a 
machine containing the central shaft, the crib, and the device for press- 
ing the bides, but they undertake to describe and to claim improved 
methods of doing this. Without further describing, the position of the 
parties in this state of things is this: I hâve only to say to you that such 
différences between the machines used by the défendante and the ma- 
chines used by the plaintiffs are not essential différences, and do not re- 
lieve them from the charge of infringement. 

There is one différence as to which there is other testimony, and to 
which I hâve not made référence. There is a différence in the position 
or the attitude of the machines. One of them is said to be vertical, and 
one of them is said to be horizontal; one of them, as it might be said, 
stands upright, and the other lies down on its side. , Now, from that 
change which the défendant Coupe made, taking this machine, (for, as 
I say, we assume that he knew of the existence of it,) and conceiving it 
to be an advantage to lay it down on its side, — to make it horizontal in- 
stead of vertical,— it followed that there must be a change made in the 
opération of the head or plunger which pressed the hides; because when 
it stood upright it would rémain in its place by its own wejght; if it was 
laid down on its side, the weight would be likely to fall out of place, and 
the weight of the plunger itself might be an incohvenience ^instead of a 
convenience in the opération. It was therefore necessary, if this machine 
was to be changed into a horizontal machine, — or if, to speak more ac- 
curately, the attitude of the œechûnism was to be changed, it was neces- 
sary to make a différent device for the purpose of pressing the hides. 
That is done in a very simple and ingénions way hère, by using a com- 
paratively thin false head or plunger, and moving it by a screw which 
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moves it forward and back as may be required. Those two changes, 
therefore, go together, as it were. One is a conséquence of the other, and 
they form the most obvious différence to the eye between the two ma- 
chines. Regarding that change, this claim is made by the défendants: 
They claim that the change résulta in a radically différent method of 
opération of the two machines. To state it in the language used in the 
patent law, they claim thatthere is a différence of function, which means 
simply that there is a différence in the manner and resuit of the opération 
of the two machines, caused by laying one of them on its side. You are 
not, gentlemen, to assume that that is net possible. The change is slight 
in its gênerai aspect. There is no change in the structure of the ma- 
chine; it is simply a change in the attitude of the machines in relation 
to the plane of the horizon. Nevertheless, you are to consider that 
changes smaller than that hâve sometimes resulted in very large différ- 
ences in the method of opération. Yoa must, therefore, with unpreju- 
diced minds, enter upon the considération of the question, when you re- 
tire to your room, whether there be any différence in the opération of 
thèse two machines,i — the one standing vertical, or erect; the other stand- 
ing horizontally, or lying upon its side. 

Now, what is the nature of the différence which the défendants claim? 
They claim that the différence is this: that the machine, in a horizontal 
position, will break hides so that they can be used for useful purposes in 
the arts, and that the machine standing in a vertical position will not 
aceomplisb this work. To use his phrase, — the phrase of the patent 
law,-^the machine is not "operative;"' or, to use a phrase equally ac- 
curate, and perhaps more easily comprehended, that the vertical ma- 
chine will not do the wbrk which it is appointed to do. If that be 
so, gentlemen, there is not only a radical différence in opération, but 
there is evidently a defect in the original patent, so that, if that claim 
made by him is true, he bas two défenses, either one of which isa suf- 
ficient answer to this case^ That is to say, while the machine described 
by the plaintiff aa being a -vertical machine will include horizontal ma- 
chines also, and while it is true that a horizontal machine will infringe 
this patent for a vertical màchin«, if it appears that the opération of the 
machine is substantially thesame in the one position or the other, on 
the other hand, you will understand that if it appears that a horizontal 
machine will work, and is operative, and that a vertical machine will 
not work, and is not operative, then you must confine the plaintiff to 
that interprétation and meaningof his patent, which confines him to ver- 
tical machines alone. It is not necessary for me to elaborate the légal 
principle contained in this. It would not interest you, and perhaps 
would tend rather to confuse thah to elucidate what I bave to say; and 
I therefore make one statement which, for practical purposes — ^for your 
purposesr-"covers the whole question. If you find that a machine made 
with this shaft, orib, and weight, and standing so that the shaft is verti- 
cal, — ^thal is to say, is upright,-^— will not break hides, — will not do the 
work which it is expected to do, — then, in that case, the défendant is 
entitled to your verdict. If you fiindthat it will do that work, then tbe 
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plaintiff is entitled to your verdict, so far as this question is concerned. 
You are not to consider, gentlemen, which does it the best. You are 
not to choose between the two machines. You are not to consider 
whetber one machine makes more trouble than the other; whether one 
makes work more uniform than the other, and more désirable in the 
market; whether one is better able to perform the work; whether one 
does it with a less amount of power; whether it is easier in one to load 
or unload than in the other; whether it is more under the control of the op- 
erator in one case than in the other; or whether the crib in one case is 
more adjustable than in the other. Thefee considérations are of no con- 
séquence. To put it more shortly, the question to be determined by you 
is not which- of thèse is the better machine, but simply and solely, will 
a machine made with a vertical shaft do the work at isll? 

Now, as to that, you must consider the large amount of testimony 
that has gone in hère. I shall not do more than to point out to you, 
without undertaking to describe it, such parts of the testimony as apply 
to this question. Will a vertical machine break hides so that they can 
be nseful? You will understand, of course, that it is not expected of a 
vertical machine that it shall do the whole business of transforming the 
skin on an animal's back into a pièce of lace leather ; it is to perform 
only one part of it. This machine is not expected to skin the animal, 
nor to take ofF the hair, nor to dry it, nor to soak it with water, nor to 
cover it with stuffing, nor to perform any other of the opérations, except 
simply to corrugate it ; or, as it might be expressed, to crumple it, — 
squeeze it by crumpling, — so as to soften it, and adaptit for the purposes 
for which it is wanted, in connection with the other processes which are 
necessary in this important art of preparing leather. The question, there- 
fore, is, will a vertical machine do the work of corrugating or crumpling 
leather so as to soften it? You bave on that the testimony as to the ma- 
chines that bave been operated by Herman Royer, commencing, cer- 
tainly, as early as the year 1873, because we then hear of the perfected 
machine, and some time, — I am not able at this time to state to you, 
from the testimony, the précise date, — some time back of that, and be- 
tween that and 1868 ; because I think you will remember that it was re- 
ported by Royer that, for some little time after the machines were first 
made, he found some difficulty in operating them, owing to the fact that 
the stock was not properly prepared or properly stuffed, and some other 
considérations, so that for some time, which time is perhaps indefinite, 
there weré practical difficulties in getting them into opération. They 
finally, however, according to his description of it, were operated. You 
will see from the testimony as to the machines used by the Messrs. 
Weatherhead & Thompson, in Pawtucket, which were vertical machines. 
There is said to be a différence between those machines and thèse, by 
reason of the. fact that the rings are made in two parts, and are fastened 
together with hinges, and fastened or bolted together, if nçcessary, during 
the opération. That, you will understand, is entirely imnmtèrial to this 
question hère. The testimony shows, if believed, that they are vertical 
maichines, and that the crib is closed when the opération is going on, 
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which is ail we need to inquire about. On the other hand, you hâve 
the testimony of one of the défendants to the effect that he made one of 
thèse machines, and tried it, and it did not work. As to that, you will, 
of course, observe the testimony, which I think is not disputed, that, in 
the construction of that trial machine, the ordinary requirements of 
mechanical art were not observed. The machinist who constructed that 
machine was told to build one exactly like the drawings of the patent. 
He reported, as I remember the testimony, that there would be practical 
difficulties about working it, and the answer which he received from the 
défendant Coupe was not to regard that, but to construct it exactly as it 
was shown in the drawings. That is not the proper way to construct a 
machine, if you propose to try whether it be or be not an operative ma- 
chine in the sensé of the patent law. In building a machine for the pur- 
pose of testing it, or for the purpose of using it, if you are building it 
in accordance with the drawings of a patent, or with any other draw- 
ings, in fact, which are presented for that purpose, there are very many 
mechanical devices which willtend to make a machine practical and 
operative which are within the duty of a mechanic, and do not come 
within the limita of inventive art. Whether the screws were of the right 
length ornot, whether they were of the right number to be convenient, 
whether they were put in the right place, for example, was immaterial. 
It was the business of the machinist who should undertake to construct 
and to try fairly a machine made after that patent, to put in the proper 
number of screws which expérience and his knowledge of the art would 
show him, to put them in the proper places, and to make them of the 
proper and convenient length. So much intelligence is to be supposed 
in the public, and in ail mechanics. It îs not necessary that a patent, 
or the parties to it, should state such things as that, in order that they 
may bind the public. Such things are always undërstood. 

You hâve also the opinion of Mr. Coupe, if I am not mistaken, that 
even if he had built this machine properly, according lo the description 
of the patent, and even if he had employed proper mechanical skill in 
constructing it, even then it would not hâve worked, and he is of the 
opinion thàt no vertical machine ever can work. You must, therefore, 
consider thèse two classes of facts, — the opinion of Mr. Coupe, and the 
évidence which you hâve as to what bas been donc with thèse machines. 
Of course, I rieed not say to you that if you find that vertical machines 
hâve been operated, that is conclusive on the proposition that they can 
be operated. If you should find that it has been donc; that leather has 
been softened and put into the market, — practical leather, salable leather, 
— -it would, of course, be idle to say that such a thing canuot be done. 
Of course, what has been done can be done. 

Mr. Thurstmi. In this connection, if your honor will pardon me, I de- 
sire to call attention to the fact that there is no machine like the patent 
which has been proved ever to bave been used. Even Royer's macbine ' 
is a machine without any lever attached to the weight. 

Mr. Wheatcm. The patent calls for pressure Upon the top of that weight. 
A lever is the ordinary way of obtaining pressure in mechanics; and Mr. 
v.29F.no.9~24 



370 FEDEEAL BEPOETEE. 

Royer has testifîed that he used. the machine without any change what- 
ever, just as it Is described in the patent. 

Mr. Thwreton. No, sir. 

Mr. Wheaton. I will find it, if you dispute it. 

Carpenter, J. I think you will find it is true that nobody ever made 
a literal copy of that patent drawing anywhere. The patentée did not 
make a literal copy of it; Coupe did not make a literal copy of it; Weath- 
erhead did not make a literal copy of it. Nor is it necessary that any- 
body should make a literal copy in order to bring himself within the 
Royer patent. It is not necessary for Royer to follow the lines of that 
drawing with absolutely slavish and Chinese accuracy, as I hâve already 
said to you, in order to construct a machine under the patent; nor is it 
necessary for Coupe to copy every Une of that drawing in order to make 
himself an infringer; nor does he give the patent a fair test by such a 
copy. Machines are to be constructed, as I hâve said before, with the 
admixture of intelligence. The patent is supposed to describe the ma- 
chine with sufficient accuracy for the purposes of an ordinarily intelligent 
man who is acquainted with, the art of machinery. It does not under- 
take to describe it to the mind of a person which is an-absolute blank; 
which knows nothing either of machinery or any other eubject. It does 
not under take to describe a pièce of meçhanism which can be copied as 
a Chinese can copy, and stiÛ be operative; nor does it undertake to de- 
scribe a pièce of machinery in which you can make a variation, which 
would seem remarkable to a Chinese, and so escape infringement. So far 
afi devices for operating this machine are concerned-, they are ndt a part 
of the invention; they are notoriously -the propérty of the whole world, 
and any of them may be used by either of thèse parties, or by the public, 
in driving thèse machines, or aay other. There is no. patent on the 
bevel-gears which run one cf. them, or on whatever dçviee it is that 
runs the other. The ; device is not shown hère. There is a crank put 
on there, as well as on there, [indicating modela:] But whatever they 
nge is the propérty of the public, and it is entirely immaterial to this 
controversy. So of whatever device may be used to press together the 
false head, or the false heads; any device may be used* The patentée 
does not describe any. He Says it is pressed down.. It is not necessary 
that he should describe any means. There are multitudinous means. 
A person might sit on it> and press it down. H© might press on it 
witii his hands. It might be pressed down with a lever; and it might 
be done, and is donc, in a very efionomical and mechanically handsome 
w^y, as you will see by this devipe hère, by means of a double screw 
there, which holds it exactly in the place where it ig put, although one of 
the witnesses, I think, undertook to say that it was hdd there by yield- 
ing pressure. I think, perhaps, however, I do not overstep my duty 
when I say you will doubtless corne to the conclusion that the false head, 
■ when moved by the screw in that way , is moved forward by a positive mo- 
tion, and is held where it is put rigidly, whatever the witnesses may say. 

Gentlemen, in gênerai, youought to examine the testimony of the va- 
rions witnesses in this case with a good deal of care, and with a consci- 
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entious détermination to ascertain what the real facts are. You doubt- 
less observe that this case, in point of the amount of money involved, is 
of coasiderable, perhaps I may say of great, conséquence. We know not 
of how niuch conséquence, comparatively, it may be to tbe parties, be- 
cause we knownothing as to their means, or whether the sums hère in 
controversy may be to them large or small sums. Fortunate it is for us 
that we do not know. It does not concern us. You sit there, gentle- 
men, under the same responsibility under which I sit hère, as the min- 
isters of justice, within the limita of our jurisdiction hère, to do exact 
justice between thèse men, according as the testimony fairly and hon- 
estly appears to us, without any regard to the conséquences which it may 
hâve upon either of them, or, even if such were the case, upon ourselves. 
We haye no pressure except the pressure of our own consciences, and no 
duty except carefuUy and conscientiously to observe and weigh the tes- 
timony. . Make up your minds, for your part, as to whether, upon this 
issue which is left to you, the testimony inclines to the one side or the 
other, andj upon whichever side you think the greater weight of testi- 
mony may be, give your verdict in that direction. 

If yoif ^nd that the défenses set up by the défendants are insufficient, 
it will be necessary for you to détermine the question of how much dam- 
ages ought to be paid. Now, it is the duty of the plaintifif to point out 
the damages to you, to satisfy you what they are, and to discriminate 
the damages donc to the plaintiff by the use of this patented mechanism 
from the, damages doue to him, if any bave been done to him, by the 
use of any other devices which the plaintiff may bave patented, or which 
the deferidants might hâve used. 

The cpurse taken by the plaintiff to show the amount of damages is a 
proper course. He undertakes to show the value of this invention to 
ajiy person using it, and the law deems it a fair inference that, whatever 
value has been received by the défendants through the use of this inven- 
tion, so much has been taken away from the plaintiff, and he is entitled 
to hâve it restored to him. Upon the amount of those damages you 
hâve the testimony, if Jf remember right, of only one witness. Mr. 
Royer himself has made an estimation, as he states, of the amount of 
money which would be saved by the use of this particular mechanism for 
the performance of this particular opération in the course of the produc- 
tion of raw-hide leather. There is no évidence as to the amount of ad- 
vantage or profit from the employment of other devices for other pur- 
poses, either for the préparation of the leather before it goes through this 
machine, or aftèrwards; but you heard bis testimony to the effect that 
three pr four dollars a hide is not an extravagant estimate of the amount 
of saving which would be made by the use of this mechanism of bis, 
over and above any other device which was at the time of bis invention 
in use, and which the public had a right to use. That estimation, if 
you fire satisfied with the fairness of it, may be taken as the basis of 
your calculatioiîs. You pught, however, to observe the statement made 
by the plaintiff himself, that, for the purpose of certainty, or for other 
purposes, he chooses that yqu shall take a considerably smaller sum, 



372 TEDEBAL EEPOETEE. 

and Avhich, according to Hs testimony, is clearly within the value of 
this invention; that is to say, the sum of one dollar for each hide. You 
will bear in mind that it is one dollar for a hide which is thus estimated, 
and not one dollar for a side of leather. If you believe his testimony to 
be Sound, and in accordance with the truth, then you may niake up 
your verdict on thatbasis; that being, Ithink, the only testimony in the 
case as to the amountof damages. 

Now, gentlemen, if there is anything that I may hâve omitted, or that 
you think I hâve misstated, I will hear any suggestions you hâve to 
make. 

Mr. Thurston. I will direct your honor's attention to one matter which 
bas been omitted, as I suppose by inadvertence, and that is, that if the 
jury believe the letter of Herman Royer, and his testimony that the 
facts contained in the letter are true, then Herman Royer was the in- 
ventor of the machine, and Louis Royer had nothing to do with it, and 
the verdict must be for the défendants. Your honor was in error in 
supposing that I claimed that Louis Royer was the inventor. My posi- 
tion was that Louis Royer had made an invention, and built a machine 
to practice the invention that he had made, but never put it in practice, 
abandoned it, and Herman Royer toob it tip. Herman Ro/er wrote the 
letter which I bave put in évidence, and upon that I base the request. 
With référence to damages, your hônor remarked that there was only 
one witness upon that question. I beg to call your honor's attention to 
the testimony of Mr. Coupe that there was no saving or profit in the use 
of a vertical machine, made in accordance with the description in the 
patent, over and above the prior fuUing-machines that were known to 
the art long previously; and also to the fact that the gross sum that he 
receives for the qualities of bides, to which his attention was drawn, is 
$3.52 per dozen; and that there is a saving of only 52 cents over the 
Page process. 

GarpenteTf J. Where is that stated ? 

Mr. Thurston. It appears in Mr. Coupe's testimony. 

Carpenter, J. Mr. Coupe says there is no saving at ail, because he says 
you cannot make it at ail by the patented machine. 

Mr. Thurston. He says it cannot be done by the patented machine, 
but he says that the machines put into the market, or, rather, the 
Weatherhead & Thompson machines, are not thèse machines; they are 
lace-leather machines. But, first, I désire to request the instruction 
upon that letter of Herman Royer. 

Mr. Wheaton. The Page leather is another article. 

Carpenter, J. That is argument. I do not care to hâve it argued, gen- 
tlemen. As to the riieaning of the letter written by Herman Royer, as 
bearing upon the question of whefher this was a joint invention ôr the 
invention of one or the other of the parties, I shall not undertake to tell 
yôu what that letter means, nor what any of the rest of the testimony 
means that bears upon that question. You are to consider the letter, 
and ail the other testimony, and from that you are to détermine who 
was the inventor of this mechanism, — whether it was Louis Royer, or 
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Herman Eoyer, or whether it was the two together, as I hâve already 
stated to you more at length. If you find that it was the invention of 
Herman Royer, or if you find that it was the invention of Louis Royer 
alone, then, in that case, you need not go an)' further, as I hâve already 
said, but must find your verdict for the défendants. If you find that 
it was invented by both of them, one man proposing or suggesting one 
part, and another one suggesting another part, — one suggesting a certain 
thing, and another suggesting modifications, — then the patent is valid, 
as far as that matter is concerned; ail of which, as far as I can under- 
stand, is substantially what I hâve said to you before. 

My attention is called to the fact that there is other testimony regard- 
ing the amount of damages besides that of Mr. Royer. It is true, no 
doubt, that the défendant Coupe bas testified that there is no advantage 
in the use of this patentad mechanism; that it is not worth anything to 
him who uses it. His testimony is that it is not worth anything by way 
of advantage to him who uses it, because it is not worth anything to 
anybody, ànd cannot be made to make leather, according to his under- 
standing of it, — according to his testimony. Of course, if that be true, 
it not only reduces the damages to nothing, it is not only conclusive 
that there should not be any damages at ail, but that there should be a 
verdict for the défendants. So that what I said before is strictly true, 
that, assuming that there are to be any damages at ail, — assuming that 
the plaintiff is entitled to a verdict, — the only testimony upon the sub- 
ject of the amount of the verdict is that of Herman Royer. 

Mr. Wheaton. If your honor will allow me, to avoid any possible mis- 
take of the figures that I made and handed to the jury, I désire to Say, 
in the course of my argument, my associate added up the number of 
sides which the book-keeper had given between the fourteenth of July, 
1879, and the tenth of March, 1885. We divided that by two, and it 
amounted to sixty-six and some odd thousand dollars, making it up at 
one dollar per hide. 

(hrpenter, J. The jury will understand, then, that the figures that were 
stated by the counsel for the plaintifi" are the figures which he says are 
the resuit of a computation, and show the number of hides. 



The Brantfoed City, etc. 
Hathaway and another v. The Bkantford City, etc. 
(District Court, S. D. Mw York. December 3, 1886.) 
Cabbiebs— By Sba— Bill of Lading— SrrptrLATioiis Exempting from Neo- 

LIGBNCB— FOBBIGN ShiPS— CONFLICT OF LaWS— IjAW OF THE FlAG. 

The fédéral law of this country, by which stipulations of a common carrier 
exempting him from the conséquences of his own négligence are held to be 
extorted without any real assent of the shipper, and to be against public 
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Eolicy, and void, is controlling in suîts brought hère upon shipments made 
ère on board f oreign ships, under bills of lading signed by f oreign masters, 
though such stipulations be valld by the law of tie saip's flag. 
8. CoNFLiOT op Laws— Law op the Flag — Comitt. 

; The'"law pf the flag," 80 called, expresses no principleof construction. So 
far as it differs from the gênerai maritime law, it is but the mère municipal 
law of the ship's home, and has no authority abroad, except by comity, and 
will not be adopted in a différent forum when against the policy, or prejudi- 
cial to the citizens, of the country of the forum. 

8. SAME — ^iNTBSfTION OF PARTIES — TORTS. 

Indepèndently of the intent of the parties, the law of the flag has no appli- 
cation to cases of tort, as between ships or persons of différent nationalities 
and conflicting laws; and as a matter of contract, under the bill of lading, no 
intent to be governed by the law of the ship's flag, as respects acts of négli- 
gence committed in this country, or on the high seas, is to be reasonably in- 
ferred froin the mère fact of shipment hère in a f oreign bottom. 
4. Same— Ship Supplies— Mastbb' s Powbes— Pbbsonal Liability op Ownebs. 

Whether the mère municipal law of the ship's home contrary to the gênerai 
maritime law should be held, in f oreign forums, to limit the master's ordinaiy 
authority, under the gênerai maritime law, to bind the ship in ordinary mari- 
time contracts, as distinguished from an unlimited personal liability of the 
owners, to the préjudice of f oreign citizens in dealing with a ship in their own 

Î)orts, upon the faith of the ordinary maritime law, quoerre. Semble, the decis- 
ons in respect to maritime liens for supplies indicate the contrary. 
6. Carribbs^Bt Sba — Limitation of Liability — "Pbbils of thb Seas Abis- 
ING PBOM IîTeglioencb"— Cattlb Fittings— Impbudent Navigation— Evi- 
dence— CoNplict op Laws— Lbx Foki. 

The libelants, at Boston, shipped on board the British steamer B. C. S60 
cattle, to be carried to Deptford, England, pursuant to a previous contract 
made in Boston with the résident agent of the line. The bill of lading, de- 
livered shortly after the ship sailed, excepted "death, however caused, and 
loss from "stowàge, or from périls of the sea, arising from négligence." 
Négligence was found by the court as respects the cattle flttings prepared at 
Boston, the stowage there, and navigation on the high seas, in conséquence 
of which, in a storm of no unusual severity on the day after the steamer 
sailed, upon à iQrch of the ship, the cattle flttings gave way, the cattle were 
thrown in beaps to leeward, and the vessel thrown nearly upon her beam 
ends, through which 98 per cent, of the cattle died, and were cast overboard 
before they ïeached Kngland. 'Held, (1) that the loss arose by neifligence of 
the ship; (2) that the insufflcienoy of the cattle flttings was a breach of her 
implied warranty that the ship should be flt for the voyage, and for the cargo, 
and not covered by the exceptions of the bill of lading; (3) that the stipula- 
tion as respects négligent stowage and négligent navigation was invalid in 
our courts,: whether the case were viewed as a casé of tort, or as a case of 
the proper construction of the contract in a conflict of laws; and (4) that the 
law of the flag— that is, the law of England— which upholds such stipula- 
tions was not controlling, (a) because there was no sufflcient évidence that the 
parties intended a purely English contract; (S) because such stipulations were 
deemed by our law extorted, and, being without the assent necessary to prove 
a légal contract, the alleged contract, pro ianto, was not proved, as a matter 
of évidence, according to the law of the forum; and (c) because our national 
policy, which disallows such stipulations in favor of our own carriers, cannot 
permît the adoption of the f oreign law, in favor of f oreign carriers, by comity. 

In Admiralty. 

Nor^, Ward & Wagstaff&nd Henry M. Eogers, for libelants. 

Wheder & Corpjs, for elaimants. 

Beown, J, The libel in this case was filed to recowr $40,000, dam- 
ages for the loss of 234 cattle on a voyage from Boston to West Hartle- 
pool, England. The proofs show that in October, 1880, the libelants 
made a contract at Boston with Brigham & C!o., the local agents of the 
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British steam-ship Brantford City, by the terma of which the libelants 
■were to ship at Boston "from 250 to 300 head of cattle, as may be 
needed and demanded by the agents of the steamer; freight to be 85 
shillings sterling per head, said cattle to be landed at Deptford, England." 
On the twenty-ninth of October, 260 head were accordingly shipped on 
board, and bills of lading were given therefor, which contained the fol- 
lowing exceptions: 

"Loss or damage resulting from * • * stowage, * * * or from 
any of the foUowing périls, (whether arising from the négligence, default, or 
error in judgment of the master, mariners, engineers, or others o£ the crew, 
or otherwise, howsoever,) excepted, namely: Kisk of craft, explosion, or flre 
at sea in craft, or on shore; boilers, Steam, or machinery, or from the consé- 
quence of any damage or injury thereto, howsoever such damage or injury 
may be caùsed; collision, stranding, or other périls of the seas, rivers, or nav- 
igation, of whatever nature or kind soever, and howsoever such collision, 
stranding, or other péril may be caused. * * * Not accountàble for 
death, loss, or injury, howsoever occasioned. Weights, contents, and value 
unknown, knd not answerable for leakage or breakage." 

The vessel sailed on October 30th; arrived in Éngland on thesixteenth 
of Nfrvember; and delivered only 26 of the 260 head that were taken on 
board. The rest had died, and been thrownoverboard, during the voy- 
age. 

The libelants allège that the loss of the cattle was occasioned through 
the négligence of the défendants in the foUowing particulars: First, that 
the steaça-phip was iniproperly stowed, so as to be unseaworthy when 
she sailed, having a list tp port, and being down by the head; second, 
that the fittings for the cattle were insufiScient and improper, the head- 
boards being weak and insecurdy fastened, and the deate on the fioor 
insufl&cient to prevent the cattle from slipping; Viird, t,ha,t the ventilation 
was insufficient; a,nd, fourth, that the navigation wa^ unskillful and nég- 
ligent. ; 

The claimants deny any négligence; they also set up the stipulations 
of the bill of lading as a further défense, in case any négligence is estab- 
lished; and they further plead in their answer to the libel that thèse 
stipulations are valid by the British law, and that that law governs this 
case. 

The évidence shows that on Sunday, the second day ont, the ship met 
a gale from the S. S. E., with cross-s'eas. The log of that day reads as 
followa: 

"This day commenced with strong wind S. S. E., and showers of rain. 4 
A.. M. Strong gale, and heavy rain. 8 a. m. Strong gale, with rain and heavy 
sea, shipping large quantities of water. Noon. Wind and weather do. p. M. 
Very heavy cross-sea; ship roUing very heavily. Put ship's head to sea, and 
eased the engines. 4 p. m. Wind veering to the S. W., with heavy squalls. 
6 P. M. Ship took a very heavy lurch to port, breakihg cattle fittings, and 
thrO wing the cattle toleeward. Employedail handsrighting the cattle. Mid- 
night. Sea decreaaing, with moderate S. W. wind. Kept ship her course, 
fuUspeed." 

The testimony shows that the weather was moderate during the rest 
of the voyage, except on the 4th and 5th, when there was again much 
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rolling, with further injury to the cattle; but that, as a whole, the pas- 
sage was not oue of any unusual severity for that season of the year. 

The steamer was 290 feet long over aîl, 36 feet beam amid-ships, and 
her mean draft on this voyage 20 feet 4 inches. Her gross tonnage was 
2,371 tons. In her lower hold she carried 1,447 tons of grain and other 
cargo. On her three decks above she carried, in ail, 509 cattle, weigh- 
ing about 351 tons. The cattle were put in pens or stalls on each side 
of and fàcing a central passage-way running fore and aft, each pen hold- 
ing from four to six cattle. The cattle were tied to head-boards secured 
to the stanchions. On the lower or orlop deck were 208 cattle, weighing 
about 140 tons; on the upper 'tween decks, 210 cattle, or about 145 
tons; and on the spar deck, 96 cattle, weighing about 67 tons. 

The évidence shows that by the heavy lurch to port on the thirty-first 
of October, above referred to, the steamer was thrown nearly upon her 
beam-eiids, and so continued for a considérable time; that the cattle on 
ail the three decks were hurled to the port side of the ship, breaking 
Ihrough, and carrying away the head-boards on each side, and lay in 
heaps until extricated during the foUowing night. Some had their limbs 
broken. In others, their homs were broken and bleêding. Nearly ail 
werô more or less crushed, and suffered from the weight of the heaps in 
which'they lay. By this misfortune the courage and spirits of the cattle 
were broken. Some were so badly injured t^at they died very shortly 
after. Some others could not be kept on their feet at ail, and the rest 
dnly with difficulty. They would not take necessary food or drink. AU 
became more or less overheated and fevered, and they died rapidly, from 
day to day. Scarcely a day passed that many carcases were not thrown 
overboard. Moreover, the diflSculty and delay in- removing the swelling 
and decaying bodies of the dead, in the feverish air of the ill-ventilated 
lower decks, increased the misery of the situation, and made existence 
there scarcely endurable to the attendants. The 26 cattle that alone re- 
mained alive were landed in England on the sixteenth of November, 
much damaged. 

Besides the libelants' cattle, 249 others were shipped upon the same 
trip by one Osborne. A still larger loss proportionately occurred in his 
shipment, only seven being landed alive. This circumstance leads me 
to the conclusion, with the other évidence, that the loss of the libelants' 
cattle is not attributable to their weakness through previous transporta- 
tion without a sufficient period of rest, as averred in the answer. 

A large amount of testimony bas been taken, and the case bas been 
argucd with the most painstaking thoroughness. Upon the best consid- 
ération that I hâve been able to give to it, in ail its aspects, I am satis- 
fied that, whatever faults may be attributable to the ship in respect to 
her stowage and fittings, the lurch on the evening of the thirty-first of 
October was the immédiate cause of the loss that ensued; Without that, 
àll the other caaises conibined would, I think, bave had comparatively 
small effect, if any, in producing death of the cattle. This lurch was, 
doubtless, one of tiie périls of tiie sea, provided it was the unavoid- 
able resuit of the wave that struck the ship at that time; and also pro- 
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vided the ship was uavigated with ail reasonable prudence and skill to 
avoid the effect of such waves, having référence to the nature of the cargo. 
But as ail of the cargo above the hold consisted of live-stock, if the cattle 
fixtures and fastenings were net secure and adéquate, or if the foothold 
furnished the cattle was insufficient, the moment thèse should give way, 
from some lurch a little greater than usual, thewholeweight of live-stock, 
amounting to 351 tons, would constitute a suddenly shifting cargo, gq- 
ing over to leeward, as happened in this case; so that what might other- 
wise hâve been only a little greater lurch than usual, doing no injury, 
would resuit, through this shifting of the live-stock cargo, in throwing 
the vessel upon her beam ends. 

The question to be determined hère is whether the vessel's being 
thrown neai-ly upon her beam ends can be fairly attributed to a péril of 
the sea alone, or whether there existed such faults in the navigation of 
the ship, or in the stowage of the cargo, or in the fittings for the cattle, 
as were the necessary conditions without which this lurch, to the extent 
that it reached, and its conséquent disaster, would not hâve oecurred. 
If the latter is the fact, then the loss is not to be deemed a mère péril of 
the sea, but a resuit of the ship's négligence, (^Transportation Co. v. Downer, 
11 Wall. 129,) or, as Ihe bill of lading bas it, a "péril of the seas arising 
from négligence." 

The loss in this case was not only unusual and extraordinary, but un- 
paralleled. No other similar misfortune in the transportation of cattle is 
reported. Thé proof shows that cattle shipped on other vessels, at about 
the same time that the Brantford City sailed, met either with no loss, or 
with very slight loss. During the last three months of that year, from 
October to December, upon many voyages on which cattle were carried, 
none were lost. One of the claimants' witnesses says that, out of 7,000 
cattle shipped during the year, only 40 were lost, or about one-half of 1 
per cent.; another witness that, out of 4,500 head, only 4 were lost. 
The Brantford City, on her two previous voyages, lost but two or three 
cattle. On the présent voyage, out of 509 taken on board, 476 cattle, 
or 98 per cent., were lost. 

That a cattle ship like the Brantford City should be thrown upon her 
beam ends, or nearly so, is as extraordinary as the nearly total loss of 
the cattle on board. Upon repeated considération of ail the testimony, 
I find it impossible to become satisfied that this heavy lurch is reason- 
ably to be accounted for by anything in the weather, the sea, or other 
circumstances, had the usual and reasonable skill and précautions been 
observed in the fittings, the stowage, and the navigation of the ship. 
The évidence, as I hâve said, does not indicate anything unustial for that 
season, either in the wind or sea, in the storm of the Slst. Nothing of 
any account was carried away on deck; and, though the hatches were 
ieft off up to that time, little, if any, water was taken in below. The 
log, indeed, reads: "P. M. Very heavy cross-sea, ship rolling very heav- 
ily. Put ship's head to sea, and eased the engines. 4 p. M. Wind 
veered to S. W. , with heavy squalls." But the stowage of 1,447 tons of 
car^o in the lower hold, with only 351 tons on the three decks above, be- 
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sides tbe hay and water-tanks, was calculated to make her center of gravity 
low, and her rolling greater than if more weight of cargo bad been stowed 
above tbe hold. But, however great tbe rolling actually was on tbe 31st, 
it was not sucb as to do any barin until two hours after tbe wind had 
veered to tbe S. W., wben, at 6 p. m., tbe beavy lurcb occurred, witb- 
out any furtber explanation of its cause in ihe log. Tbe testimony on 
tbe part of tbe claimants affords no additional explanation, except that 
a beavy -wave struck tbe sbip upon her starboard bow. But, as I bave 
said, it aiso appears tbal no considérable water was taken aboard by it, 
none went down -tbe open hatcbes, and no damage was done on deck. 
Tbe tbird officer testified tbat be was on tbe dog watcb from 4 to 6 p. 
M., and tbat "there was not a great deal of sea;" but, before be left, a 
"very beavy sea struck her starboard bow, and made her keel right over 
to port." "Tbe sbip," be says, "was exactly on ber course." 

A steamer of tbe size of tbe Brantford City is not tbrown upon her 
beam ends, even by a beavy sea, wben beading tbe sea, or wben meet- 
ing it at a reasonable angle, but only wben tbe seas approacb more from 
abeam. Considering tbe beavy weight of live cargo on board, it was 
tbe undoubted duty of tbe commander, in any considérable sea, to bead 
towards it for tbe purpose of easing tbe ship, and tbus to avoid tbe dan- 
gers incident to excessive rolling. Tbe log states tbat tbe commander 
did bead to tbe sea. But tbe time of doing so is not stated, altbougb, 
from tbe form of tbe entry in tbe log, the ordinary inference would be 
tbat it was done at 12 o'clock noon, or very soon thereafter. But tbere 
is nd statement tbat tbis beading to the sea was continued after tbe wind 
veered to the S. W. , while tbe cross-sea, and tbe effect of the wave re- 
ferred to, apparently giving the sbip an impetus to leeward greater than 
had been experienced before, would indicate tbat no sucb furtber change 
wàs made; and the tbird oflBcer confirms tbis inference, even if any change 
at ail was made before 6 p. m. 

Tbere is strong ground for suspicion tbat the entries in tbe log in re- 
spect to what was done in tbe afternoon are misleading, and that tbe 
ship's bead was not put to sea at ail until after tbe lurch. The speed of 
the sbip was not sufScient, nor was ber position at noon of the next day, 
as given by tbe log, sucb as to make it seemingly crédible tbat tbe sbip 
was put bead to the sea at or about noon of the 31st, as would natu- 
rally be inferred from tbe rèading of tbe log. During the 24 hours the 
distance made, and the positions of the sbip in latitude and longitude aa 
indicated by the other entries in tbe log, are incompatible with tbesteam- 
er's baving been beaded to tbe sea, i. e. , S. S. E. , during most of the aft- 
ernoon of tbe 31 st. Tbe tbird officer, as above stated, testified that the 
sbip, at the time of the lurcb, was exactly on her course, and that tbere 
was not a great deal of sea. Moreover, Williams, who was in charge of 
the cattle, in bis mémorandum written the next day, put down 5 o'clock 
in tbe evening as tbe time wben the storm arose. The engineer testifies 
that it was between 7 and 8 in tbe evening wben tbe engines were eased; 
thatis, after the lurcb. For tbe claimants it is suggested that tbis is a 
mère error of the engineer as to time; but the engineer's log, whicb 
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should have shown the correct time, is not produeed, nor is its absence 
accounted for. 

From the circumstances above referred to, it is quite possible that neither 
the storm nor the sea were such as to have clearly required the steamer 
to be put head to the sea before 6 p. m., had she been in perfect trim, 
and her stowage favorable. But she had a list to port on leaving Boston, 
variously estimated from a foot and a half to two or three inchea only. 
She was down a foot by the head, instead of being somewhat by the 
stem, as she ought to have been; and her stowage brought her center of 
gravity so low as to induce more rolling than uaual or prudent. AU the 
testiraony shows that she roUed heavily. Her navigation should have 
been accommodated to thèse unfavorable conditions to a greater degree 
than, in my judgment, was done. In addition to this, I am also satis- 
fied from the évidence that there was a parsimony in the préparation of 
the fittings, — ^the head-boards, floorings, and cleats for the cattle, — in 
conséquence of which they were neither sufficient nor secure enough for 
a voyage at that season. In my judgment, it waa from the efifects of ail 
thèse causes combined that a lurch a little heavier than usual, in a storm 
of no extraordinary character, resulted in throwing the vessel nearly upon 
her beam ends, and in the destruction of the cattle that followed. 

It would not be profitable to discuss the détails of the voluminous évi- 
dence in regard to the fittings, or other condition of the vessel on leav- 
ing port. As to some particulars, there is great diversity in the proofs ; 
and as to others, the facts are not entirely clear. For the défense it is 
urged, particularly as respects the fittings, that they were subjected to 
the inspection of the libelants' agents, and of the agents of the insurera, 
and that both substantially approved of everything that was done. The 
évidence does not, to my mind , sustain this contention. Some complaint 
was certainly made, both as to atowage and as to the inaufficiency of the 
fittings. One of the witnesses testitied that, on complaint to the chief 
agent of the Une that the fittings were insufficient, the latter replied that 
the captain and owners were grumbling about expensea, and he did not 
know whether he could get anything done or not; that he wanted to 
keep the expenses down, and had great difficulty in getting the captain's 
and the owners' consent. Had thèse fittings been built with such sub- 
stantial strength and security as expérience, up to that time, had shown 
to be necessary, in the judgment of persons versed in that business, I 
should not regard the vessel as in fault simply because they subsequently 
proved to be insufficient. The Titanîa, 19 Fed. Rep. 101; The J. C. Ste- 
venson, 17 Fed. Rep. 540. But, upon the évidence, I cannot find that 
thèse fittings meet that test. On the contrary, I think that they were not 
such as the current knowledge and expérience at that date had shown to 
be reasonably required for a voyage at that season; the proof of which is 
found in the complaints on this subject made at the time, and itfthe 
évidence as to the character of the fittings, and their subséquent giving 
way. 

The évidence as to the flooring is somewhat contradictory. It may 
have been- laid differently in différent places. A good deal of évidence 
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given by the libelants tends to show that it was sîmply boards or planks, 
laid upon the iron deck, and affording no sufficient hold for the cleats 
nailed into it. In one place the cleats could be kicked off with the boot. 
Much of the material for ail the fittings was old, pieced, and spliced, 
after use on two prior voyages, instead of being new. Several of the 
libelants' witnesses say it was rotten, warped, and, in gênerai, unfit. 
The testimony of the claimants' witnesses on this point is, in the main, 
in gênerai terras only, affirming its good quality and sufiBciency; and 
the captain so testiôes as to ail the détails. But the testimony of those 
who did the work is the less satisfactory from the lack of any clear rec- 
ollection on definite points of détail, partly, perhaps, the natural resuit 
of the lapse of time. But some of them say that they speak only from 
their gênerai habit of doing such work, and their belief that this work 
was done well, and in the usual way. In this state of the évidence, the 
proof that ail the head-boards gave way upon this lurch of the ship, in 
a storm of no extraordinary character, points indubitablj', as it seems to 
me, to the insufficiency of the head-boards, cleats, and flooring as one 
of the causes of the disaster. 

In the case of The J. Q. Stevenson, 17 Fed. Rep. 540, the proofs, as 
respects nearly ail the important facts, appear to hâve been whoUy dif- 
férent from the proofs in the présent case. 

Whether the grain cargo shifted, or did not shift, during the voyage, 
is also a controverted question. It is not very material, except as évi- 
dence in regard to the degree of care used in stowage. The évidence for 
the claimants is very positive that there was no shifting of the grain. 
The évidence from the libelants' witnesses is equally positive to the eon- 
trary, and is sustained by the contemporaneous mémorandums of Will- 
iams. It seems to be further sustained, also, by the local déviations of 
the compass, as recorded in the log, which are difficult to be accounted 
for in any other way than through a decided list to starboard after No- 
vember 5th. 

Without dwelling further upon thèse détails, I must find, upon the 
évidence, that the vessel, while not chargeable in any one particular with 
a very palpable or very gross departure from the requirements of pru- 
dence, is nevertheless chargeable with such departures from the custom- 
ary and safe course, in several important particulars, as to indicate a 
gênerai disregard of the reasonable and necessary conditions of safety for 
such a cargo; and that thèse varions departures constitute négligence in 
the discharge of her duty, which, combined, must be held to be the 
cause of the disaster. Her starting with a list to port; her being down, 
by a foot, at the head; the large quantity of hay over the sheds on her 
spar-deck; her stowage so low as to cause unusual roUing; her fittings, 
to a considérable extent of old materials, more or less patched up; and 
the flooring and cleats imperfeot, and insecurely laid, — ^areall évidences 
of a gênerai indifférence to the conditions of assured safety for a cargo 
of live-stock; and, unless the incompatibilities in the statements in the 
log, and their inconsistencies with the testimony, can be reconciled in 
some way that I hâve not been able to discover, the further inference is 
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also tmavoidable that, until after the disastrous lureh, the ship was not 
navigated so much with référence to the safety of her cargo of live-stock 
as to the speedy accomplishment of her voyage. If ail thèse acts were 
done under a supposed exemption from liability for négligence, under 
the terms of the bill of lading and the English law, this tendency to sub- 
ordinate, if not to sacrifice, the interests of the cai^o to the supposed in- 
terests of the ship, would be to some extent explained; and the wisdom 
and the necessity of the law of the fédéral courts of this country, as re- 
spects liability for négligence, would be beth illustrated and vindicated 
by the results of this voyage. 

Si. The défendants contend, however, that, inasmuch as the cargo was 
taken on bôard of a British ship, and as the bill of lading was signed by 
a British master, for transportation to Englaud, the stipulations of the 
bill of lading exempting the ship from liability for négligence, and from 
loss by death, however occasioned, aiford a complète défense; because 
such stipulations are valid by the law of England, (Carr v. Lancashire & 
Y. Ry. Qo.^1 Exch. 711; Ohartered Mercantile Banh of India v. Nether- 
kmds India Steam Nav. Go., 9 Q. B. Div. 118, 122; S. G. 10 Q. B. Div, 
621, 532; Sted v. State Une Go., 3 App. Cas. 88; The Eegulus, 18 Fed. 
Rep. 380; S. C. 23 Fed. Rep. 98,) and because the English law, as it 
is claime^, is controlling in this case as the "law of the flag." 

Notwithstanding the considérable time during which similar stipula- 
tions hâve been in use by most of the English Unes of steamers, no case, 
so far as I am aware, has expressly adjudicated whether the English 
law or the American law should be deemed controlling. The cases 
most nearly approaching this are those of The Montatia, 17 Fed. Rep. 
377j S. C." 22 Fed. Rep. 716, and The Oranmore, 24 Fed. Rep. 922. 
In the latter there was an express stipulation that any question arising 
under the Mil of lading should be determined by the English law. In 
the former case, the answer alleged exemption from liability by the pro- 
visions of the bill of lading; but it did not set up the défense that the 
case was subject to the English law, or that the English law, as respects 
the validity of stipulations against négligence, was différent from our 
own. The failure to plead this défense was held to exclude it, both in 
the original décision and upon the appeal. 22 Fed. Rep. 716-728. 
After the décision on appeal, upon a pétition for leave to amend the 
answer by setting up this défense, the pétition was held to come too late, 
under the rules. Id. 730. In the présent case the défense is specifio- 
aUy plead ed, and the validity of the stipulations for exemption from 
liability for négligence under the British law, as shown in the cases 
above cited, was admitted at the hearing. 

The neglect to supply adéquate fittings for the cattle, such as stan- 
chions, head-boards, and flooring with secure cleats for proper foot-hold, 
etc., >7as négligence arising before the cattle were shipped, and' before 
the voyage wàs commenced. The exceptions in the bill of lading, care- 
fuHy scTutinized, will be found not to include any exemption from nég- 
ligence in thèse particulars. There was no express warranty in this bill 
of lading that the ship was seaworthy; but in every such contract there 
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is an implied warranty that tho ship shall be reasonably fit for the voy- 
age, and for the particular service for which she is engaged. The neg- 
lect to fulfiU this preliminary obligation has been held notcovered by the 
ordinary exceptions as to négligence. Sted v. State Line S. S. Co. , 3 App. 
Cas. 72, 86; Kopitoffv. Wûson, 1 Q. B. Div. 377; TheHadji, 16 Fed. Rep. 
861, 864} Tattersali v. National S. S. Co., 12 Q. B. Div. 297. In the 
first case cited a defective fastening of the orlop port-hole before the ship 
sailed, if such as to màke the vessel unseaworthy, was held not covered 
by the exceptions, because lîot arising upon the voyage. In the last 
case cited, death of cattle, caused from failure properly to purify the 
ship from the effects of a contagions disease through the carnage of cattle 
on a préviens voyage, was held not within the terms of a bill of lading 
quite as broad as the présent. Thèse exceptions, however, do include 
"stowage," which embraces the distribution of the cattle, and of the 
other cargo; and they include also "périls of the seas arising from négli- 
gence," which would cover imprudent navigation. But as I cannot find 
that the loss of the cattle would hâve probably happened if there had 
been no négligence in thèse respects, notwithstanding the inferiority of 
the fittings, the validity of the exceptions, as depending upon the appli- 
cation of the English or the American law, is involved in the décision. 

The question presented is a very important one. AU the steam-ship 
lines, whether domestic or foreign, that sail from this port, insert in 
their bills of lading substantially the same conditions. Considering the 
number and magnitude of the shipments by thèse lines, and the very di- 
verse views found in the text-books and décisions upon this branch of 
the conflict of laws, I hâve deferred a décision of the cause until able to 
give the questions involved something, at least, of the considération their 
importance demands. The conclusion to which I hâve corne is that our 
law must prevail, whether the question be viewed as a question of re- 
sponsibility for a tort ; or of the construction and validity of the excep- 
tions in the bill of lading, in a conflict of laws ; or as a question of évi- 
dence and procédure; or as a question of comity, as related to our na- 
tional policy. 

Firat. By the law of both countrîes négligence in a common carrier is 
a tort, as well as a breach of contract. It was upon its aspect as a tort 
that the décision of the court below was reversed on appeal, and only 
half damages given, in the case of Chartered Mercantile, etc., v. Netherlands, 
etc., 10 Q. B. Div. 521, 534. The tort found upon the facts in the prés- 
ent case is a tort committed partly.within the exclusive jurisdiction of 
this country, and partly upon the high seas, within the exclusive juris- 
diction of neither country. Under the terms of the bill of lading in this 
case, the English courts hold that, for such a tort, the ship and owners 
are not iiable; the law of this country holds that they are liable. It is 
well settled, however, that responsibility for torts committed within the 
exclusive jurisdiction of the country of the forum, and afïècting its own 
citizens, are determined according to its own laws. 

It is only as respects tortious acts committed beyond its jurisdiction 
that any doubt has existed as to the remedy to be afïorded. In the latter 
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cases, the principle generàlly accepted is that, to entitle the suitor to re- 
cover in a foreign forumj the act must hâve been tortious aceording to 
the law of the jurisdiction wherein it was committed, as well as by the 
law of the forum. West. Int. Law, § 186; Whart. Confl. Laws, §§ 476- 
478; Foote, Priv. Int; Law, 393,410; PMLipsv. Eyre, L. R. 4 Q. B. 225. 
But inasmuch as the high seas are the common ground of ail nations, 
and are not govemed by the merely municipal laws of either, the quality 
of acts committed on the high seas, as between persons or ships belong- 
ing to différent nations, whose laws are différent, is determined by the 
maritime law as accepted and administered in the forum where the suit 
is prosècuted. Hence acts, tortious by the law of England, if committed 
on the high seas, are actionable in England, though not tortious by the 
municipal law of the defendant's domicile, or of the ship's flag; and; 
in gênerai, the law of the flag bas no application to torts committed on 
the high seas, as between persons or ships of différent countries having 
différent laws. Foote, Priv. Int. Law, 398, 403; Mars. CoU. C2d Ed.) 
208, 209, 212. The point was distinctly presented, and so adjudged, 
in the case of The Léon, 6 Prob. Div. 148. The same rule in this country 
has been repèatedly affirmed by the suprême court. The ScoUand, 105 
U. S. 24, 29; The ÎBdgenland, 114 U. S. 355; S. G. 5 Sup. Ct. Rep. 860. 
In the latter case the court say, (page 369:) 

"As tb the law which should be applied in cases between parties or ships 
of différent nationalities, arising on the high seas, not within the jurisdiction 
of any nation, there can be uodoubt that it must be the gênerai maritime 
law, as understood and administered in the courts of the country in which 
the litigation is prosècuted." 

The fact that, in raost of the cases cited, the injury arose from collis- 
ion is immaterial. The gravamen of the action is négligence. On that 
alone the action dépends. It is the négligence only that constitutes the 
tort. It is so in this case, in ita aspect as a tort; and as this négligence, 
resulting in damage to the libelants, occurred parûy within our juris- 
diction, and partly upon the high seas^ the law applicable to the case, 
as one of tortious négligence, would seem, upon the above authorities, 
to be our own law, as the law of the forum. 

Second. As a question of contract, concerning the construction and valid- 
ity of the exceptions in the bill of lading, as between the différent laws 
of England and the United States, our own law should, I think, prevail ; 
whether the question be determined in view of the gênerai maritime law, 
or by the presumed intent of the parties, upon the principles of comity. 
The'"law of the flag," so called, which it is urged should govem the 
case, does not embody any rule of légal construction. Literally, it is 
but a concise phrase to express a simple fact, namely, the law of the 
country to which the ship belongs, and whose flag she bears, whether it 
accords with the gênerai maritime law or not. In so far, however, as 
the law of the flag does not represent the gênerai maritime law, it is but 
the municipal law of the ship's home. It bas, therefore, no force 
àbroad, except by comity. But foreign law is not adopted by comity, 
unless some good reason appear in the particular case why it should be 
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preferred to the law of the forum. The most fréquent and controlling 
reasons are the actual or presumed intent of the parties, or the évident 
justice of the caae arising from its spécial circumstances. On this 
ground, the law of the ship's hotoe is applied, by comity, to regulate 
the mutual relations of the ship, her owner, master, and crew, as among 
themselves; their liens for wages, and modes of discipline. The Johann 
Friedmch, 1 W. Rob. 35; fhe Enterprise, 1 Low. 455 ; The Wexfm-d, 3 Fed. 
Rep. 577; The J. L. Pendergast, 29 Fed. Rep. 127. For the same rea- 
sons it is also applied, by comity, to torts on the high seas, as between 
vessels of the same nation, or vessels of différent nations subject to sim- 
ilar laws, though not if they are subject to différent laws. The ScoUand, 
105 U. S. 24, 30. 

To what extent the law of ttte ship's home is entitled to be applied, 
by comity, to contracts of affreightment, made in a foreign port, has long 
been a mooted question. Opposite décisions hâve been made in this 
countr}-. Arayo v. Currd, 1. La. 528; Pope v. Nickerson, 3 Story, 465. 
The Jater English décisions hold that the law of the ship's home port 
should govern as respects the future and unforeseen incidents of the voy- 
age, — such aa the exécution of bottomry in a port of distress, and the 
liability of the owners for damages beyond the value of the ship and 
freight. This is rested, in part, upon the ground of the légal limitations 
of the master's authority to bind the owners' personally; but more espe- 
cially on the ground of the presumed intention of the parties, having réf- 
érence to ail the contingencies of navigation, and to the circumstances 
likely to arise in the proseeution of foreign voyages. The Gaetano, 7 
Prob. Div. 137; Uayd v. Gwîèeri, 6 Best & S. 117; S. G, L. R. 1 Q. B. 
115. In the case of The Titania, 19 Fed. Rep. 101, 103, a bill of lading, 
given in England upon a shipment of goods on an English ship, was ac- 
cordingly assumed to be govemed by the English law, as respects dam- 
ages arising on the high seas. See, also, Blanchet v. PoweU's, etc., Co., 
L. R. 9 Exch. 74, 77. 

Upon the reasoning in LLoyd v. Guibert, it has been asserted by a ré- 
cent author (Foote, Priv. Int. Law, 329) that the law of the flag is "to 
regulate the liabilities and régulations which arise among the parties to 
the agreement, be it of affreightment or hypothecation, upon this prin- 
ciple: that the ship-owner who sends his vessel into a foreign port gives 
notice by his flag, to ail who enter into eontracts there with the ship- 
master, that he intends the law of that flag to regulate those eontracts, 
and that they must either submit to its opération, or not contract with 
him or his agent at ail." If the law of the flag were accepted as author- 
itative and binding to the extrême extent thus stated, it would go far to 
sustain the respondent's claim in the présent case. The doctrine claimed, 
however, does not appear to me to be warranted either on principle or 
by the authorities on which it purports to rest. It is inconsistent with 
ihe existence of any maritime law at aU, as distinguished from mère 
municipal law; and in Lîoyd v. Guibert the maritime law was ignored, 
{The Kamak, L. R. 2 P. C. 506, 512,) though the conclusion agreed 
with it. But in this country the gênerai maritime law has been often 
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recognized by the suprême court as a guide in interprétation and con- 
struction, {Norwkh Co. V. Wright, 13 WfSl. 104, 121;) and in some notàr 
ble cases it bas been made the ground, or one of the grounds, of the dé- 
cision; when an adoption of the mère law of the flag would hâve led to 
an opposite conclusion, (î%e Scatia, 14 Wall. 170, 186-188; The Scot- 
land, 105 u! S. 24, 29, 30.) 

Practically, moreover, the extrême rule above dedared would require 
ail merchants to acquaint themselves, at their péril, with ail the détails 
of the municipal law of every nation with whose ships they might deal, 
even in ordinary commercial transactions; certainly a most ouerous, if 
not impracticable, requirement. 

In Searight v. Calbraith, 4 Dali. 327, Mr. Justice Ieedell said: 

"Every man is bound to know the laws of his own country, but no man is 
bound to know the laws of foreign countries. In two cases, indeed, (and, I 
believe, only in two cases,) can foreign laws afCect the contracts of American 
citizens: (1) Where they réside or trade in a foreign country; and (2) where 
the contracts, plainly referring to a foreign country for their exécution, adopt 
and recognize the lex loci." 

Thèse observations are precisely opposite to the contention of the 
claimants. 

By the maritime law the owners are liable, up to the value of the ship 
and freight, for ail the master's contracta in the business of the ship. 
Emerigon, Contracts a la Grosse, cited in The ScoÛand, 105 U. S. 28 ; 
The Phebe, 1 Ware, 263, 268 ; The Paragon, Id. 322. Wherever the gên- 
erai maritime law is recognized as a source of authoritative exposition or 
construction, it would seem, therefore, that the master's authority in 
foreign ports, in the absence of statutory définition, might^well be held 
to be that which the gênerai maritime law confers, without regard to anj 
narrower limitations that may be imposed by the mère municipal law of 
the ship's home. In the case of The LoUawanna, 21 Wall. 558, 572, 
Mr. Justice Beadi.ey says: "In matters aÉfecting the stranger or the for- 
eigner, the commonly received law of the whole commercial world is 
more assiduously observed, as, in justice, it ought tobe." As respects 
any extension of the owner's personal liability beyond the rule of the 
maritime law, or any acts of the master beyond the scope of his authoritj 
as generally recognized by that law, the law of the flag may justly be 
invoked. In Lloyd v. Guibert the plaintiff sought to extend the ship- 
owner'e personal responsibility beyond that of the gênerai maritime law, 
which was in fact the law of the flag ; and the language of Blackbubn, J. , 
in the court below, quoted in part by the author above named, clearly 
appears from the context to bave been used in référence to the ship- 
owner's unlimited personal liability in a common-law action, such as that 
cause was ; not as respects his limited liability under the maritime law. 

Except as relates to this unlimited personal liability, the above-stated 
rule, to the broad extent asserted for it, is certainly not in accordance 
with the prior décisions in this country that hold British ships liable to 
a maritime lien for necessary supplies furnished hère, though no such 
lien, or authority in the maater to create such a lien, was then, or is 
v. 29F.no. 9— 25 
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now, tecognized by the law of the flag. The Rio Tinfo, 9 App. Cas. 356; 
27ie Walkyrim, 3 Ben. 894; affirmed, 11 Blatchf. 241; The Eliza Jane, 1 
Spr. 152; The Sdah, 4 Sawy. 40; HcMon v. The Mdita, 3 Hughes, 494. 
In several English cases, also, concerning bottomry bonds given in 
foreign ports, the validity of the law of the foreign port giving a mari- 
time lien for necessary supplies, and a right to arrest the vessel therefor, 
is directly recognized as a ground of validating subséquent bottomry, 
though such a lien was contrary to the law of the flag. The Vibilia, 1 
W. Rob. 1, 8; The Prince George, 4 Moore, P. C. Cas. 21, 25; The Kar- 
nak, L. R. 2 Adm. & Ecc. 289; S. C. L. R. 2 P. C. 505. 

In the présent case no question arises concerning the authority of the 
master, as respects future incidents of the voyage. The question con- 
cerns only the validity of the exceptions inserted in the bill of lading. 
On this subject the ordinary rule is that the law of the place where the 
contract is made goverhs, as respects the nature, validity, and interpréta- 
tion of it, unless it be made with a view to performance elsewhere; and, 
in that case, it is governed by the law of the place where it is designed 
to be performed. Story, Confl. Laws, §§ 242, 280. This contract was 
made within the United States, i. «., both the original agreement for the 
transportation of the cattle to Deptford, and also the bill of lading. As 
respects' proper stowage, fiuitable cattle fittings, and gênerai seaworthi- 
ness, the contract was to be performed wholly in Boston, i. e., within the 
exclusive jurisdiction of the United States'. As respects navigation, it 
was to be performed chiefly on the high seas; as respects final delivery, 
in Englaud. The négligence found arose in part within the United 
States, and in part upon thé high seas. The gênerai rule of construc- 
tion, in the *form above stated, does not, therefore, afiford a sufficient 
guide in this case, unless the same stipulation should be held valid or in- 
valid, according as the acts of négligence are committed within the juris- 
diction of England, or the jurisdiction of the Unit«d States; and, even 
then, the rule would not détermine the question as respects acts of nég- 
ligence committed on the high seas, within the exclusive jurisdiction of 
neither. 

In the case of Scudder v. Union Nat. Bank, 91 U. S. 406, the suprême 
court say, pages 412, 418: 

"Matters bearing upon the exécution, the interprétation, and the validity 
of a contract are determlned by the law of the place where the contract is 
made. Matters connected with its performance are regulated by the law pre- 
vailing at the place of performance. Matters respecting the remedy, — such 
as the bringing of suits, admissibility of évidence, statutes of limitation, — 
dépend upon the law of the place where the suit is brought." 

The same language is repeated in Pritchard v. Norton, 106 U. S. 124, 
130; S. C. 1 Sup. et. Rep. 102. But thèse distinctions are inconclu- 
sive hère ; because while, on the one hand, the question concerns the 
"validity" of the stipulation, and so would fall under the first branch of 
the rule, the négligence, on the other hand, and the stipulation for ex- 
emption from liability for négligence in the performance of the contract, 
are "matters connected with its performance," which would fall under 
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the second branch . Nor does this nile indicate what law îs to be deemed 
to prevail when the place of the négligence is the high seas. The mod- 
em English and American décisions, while they approach the point, do 
not precisely meet it. 

In Peninsular, etc., Nav. Co. v. Shand, 3 Moore, P. G. (N. S.) 290 and 
291, TuRNER, L. J., says: 

"The gênerai rule is that the law of the conntry where a contract is made 
governs as to the nature, the obUgation, and the interprétation of it. The 
parties to a contract are either the subjects of the power there ruling, or, as 
temporary résidents, owe it a temporary allegiance. In either case, equally, 
they must be understood to submit to the law there prevailing, and to agrée 
to its action upon their contract. Itis, of course, immaterial that suCh agree- 
ment is not expressed in terms. It is equally an agreement in fact, presumed 
de jure; and a foreign court, interpreting or enforcing it on any contrary 
rule, defeats the intention of the parties, as well as negleets to observe the 
recognized comity of nations." 

In the récent case of Watts v. Camors, 115 TJ. S. 353, S. C. 6 Sup. Ct. 
Rep. 91, the question arose as to the amount of damages recoverable 
upon the refusai of a charterer to accept an English vessel, pursuant toa 
charter executed in New Orléans, by which a citizen of Louisiana had 
agreed to freight the ship, under a stipulated penalty; the libelants claim- 
ing the whole stipulated penalty under the law of that state, whereas, by 
the gênerai maritime law of both England and this country, the actual 
damages only could be recovered. The court held that the case was not 
govemed by the local law of Louisiana, and say, (Geay, J.:) 

"The law of Louisiana does notgovern this question, whether it is treated 
as a question of construction of the contract of the parties, or as a question 
of judicial remedy. If it is considered as depending upon the intent of the 
parties, as manifested by their written contract, the performance of that con- 
tract is to be regulated by the law which they must be presumed to hâve had 
in View when they executed it. Americans and EngUshmen, entering into 
a charter-party of an English ship for an océan voyage, must le presumed to 
look to the gênerai maritime lato of the two countries, and not to the local law 
of the state in which the contract is signed." 

The rule indicated by this case is not simply the law of the place of 
performance, but "the law that the parties must be presumed to hâve had 
in view in.making the contract;" thus returning to the form of the rule 
as expressed by Lord Mansfield in RoUnson v. Bland, 2 Burr. 1078. 
The presumed intent of the parties, however, is the basis of the common 
rule making the law of the place of performance govern, instead of the law 
of the place of the exécution of the contract, (Story, Confl. Laws, § 280;) 
and ail the late cases emphasize the intent of the parties, either actual 
or presumed, as the controlling feature. The case of Watts v. Oamora 
was decided, it wiU be also observed, not upon the ground that "the law 
oftheflag'' prevailed, i. «., the law of England alone, but on the ground 
that the law that the parties are presumed to bave had in view should 
control, and that that law must be presumed to be the gênerai maritime 
law of the two countries. That décision, however, does not directly an- 
swer the présent question; because the gênerai maritime law, as admin- 
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istered in England, îs opposite to that of thîs country, as respects the va- 
lidity of. stipulations exempting carriers from liability for négligence. 
But in so far as that case rejects the law of the flag as presumably repre- 
senting the intent of the parties, and substitutes therefor the maritime 
law of the two countries, it would sustain the authority of our own law 
in a case of différence; because no foreign law can be adopted by comity, 
unless some prevailing rea,son be found for preferring it to our own; and, 
if the two ,apply equally, ours must stand hère, unless a différent inten- 
tion be proved, or be legally inferred. 

In the oft-quoted case of îfîoj/'^ v. Guibert, L. R. 1 Q. B. 115, wherethe 
libelant, pursuant to a charter-party executed in England, had loaded 
cargo, àt the Danish island of St. Thomas, on board a French vessel 
coramanded by a French master, who, in the course of the voyage, had 
executed a bottomry bond upon the ship and cargo, and, by reason of 
subséquent disasters, the ship was afterwards surrendered in discharge 
of the owner's liability, pursuant to the French law, it was held that the 
French law governed the contract as the law of the flag, which the par- 
ties, under the circumstances, were presumed to hâve had in view as the 
governing law of the transaction; and that the libelant could not, there- 
fore, after such surrender, recover of the French owners, in accordance 
with the English law, any part of the amount that he had been obliged 
to pay in conséquence of the bottomry of his goods, though he would 
hâve been entitled to do so under the English law. But this case referred, 
not to the validity of any of the express terms of the contract itself, but 
only to the law governing the contract as respects the extent of the own- 
er's liability "for sea damage to the ship, and its ordinary resuit." The 
court, in conclusion, say, (page 129:) 

"The gênerai rule that, where the contract of affreightment does not pro- 
vide otherwise, there, as between the parties to such contract, in respect of 
sea damage and its incidents, the law of the ship should govern, seems to be 
not only in accordance with the probable intention of the parties, but also 
most consistent and intelligible, and therefore most convenient to those en- 
gagea in commerce." 

The décision has no référence to the validity of the terms of the original 
contract, or to the law by which its validity is to be determined. The 
gênerai rule on that point, as above stated, is repeatedly recognized. 
Pages 122, 123. 

In the case of The Gaetano, 7 Prob. Div. 1, 137, a question arose in 
regard to the validity of a bottomry bond, for want of communication 
with the owner. The cargo was shipped at New York, on board an 
Italian vessel which had been chartered for the purpose in London. The 
ship, in the course of the voyage, having put into Fayal in distress, the 
master executed a bottomry bond in accordance with the Italian law; 
but without any such communication with the owners of the cargo as 
was practicable, and such as by the English and American law was nec^ 
essary to make the bottomry valid. It was held that the Italian law, as 
the law of the flag, prevailed, as presumptively the law contemplated by 
the parties to the charter and shipment, and that the bond was valid. 
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This case, also, had no référence to the validity of any of the express 
terms of the Contract, but to the incidental authority of the master, in 
unforeseen contingencies that happened in the proseCution of the voyage. 
I cannot reconcile this décision, however, with that of the earlier case of 
The Hamhurg, 2 Moore, P. C. (N. S.) 289, where an opposite resuit waa 
arrived at. 

The case of Ohartered Mercantile Bank ofindiav. Nelherlands, etc., Oo., 10 
Q. B. Div. 521, was brought to recover damages for an injury to cargo in 
a case of collision. A bill of lading exempting from liability for négli- 
gence had been given at Singapore, an English port, by the captain of 
the ship, which was registered in Holland, and which carried the Dutch 
fiag. Bkett, L. J., says, (page 529:) 

"Even if this is to be regarded as a Dutch ship, it seems to me that the 
contract is nevertheless English. It raay be true, in one sensé, to say that, 
where the ship carries the flag of a particular country, prima faxiie the con- 
tract made by the captain of that ship is a contract madeaccording to the law 
of the country whose flag the ship carries. But that is net conclusive. The 
question what the contract is, and by what rule it is to be construed, is a 
question of the intention of the parties, and one must look at the circum- 
stances, and gatlier from them what was the intention of the parties. In this 
case the persons for whose beneflt the ship was employed, and for whoni the 
ship was earning profit, were undoubtedly the défendants, every one of whom 
is an Englishman. The défendants are registered in Holland as a Dutch Com- 
pany, butthey are also registered inEngland as an English joint-stock company. 
The contract was made in an English f orm . The contract, theref ore, was made 
by a servant and agent of the défendants, who authorized that contract to be 
made in ôrder to obtain profit for themselves. The contract was made for 
the carriage of goods from an English port to a Dutch port. It was made 
with an English merchant. The contract was drawn up in the English lan- 
guage, in the ordinary form of an English bill of lading, and the défendants 
were named in the contract as a limited company; in other words, they were 
described as an English company. It seems to me that, upon taking those 
circumstances into considération, the inference is irrésistible that it was the 
intention of the parties that the contract should be an English contract, even 
though one considers the ship to hâve been a Dutch ship, which I think she 
was not. If the contract be English, it must be construed according to the 
rules for construing an English bill of lading." 

The latest English case on this subject that I hâve met is that of 
Jacobsv. Oredil Lymnais, (1884,) 12 Q. B. Div. 589, in which the de- 
fendants, a firm in London, contracted in London with the plaintiffs, 
who were also merchants in London, to deliver to the latter 20,000 tons 
of Algerian esparto, to be shipped bythe Compagnie Franco-Algérienne, 
from Arzew, during the year 1881, upon ships to be snpplied by the 
plaintiffs, in about equal proportions in each month. The agreement 
contained numerous provisions in regard to the shipment by steamers 
from Algiers, and the plaintiffs were required to accept and approve of 
the esparto as put on board in that country. After the partial exécution 
of the contract, its further performance was rendered impossible through 
the outbreak of an insurrection in Algiers, and the conséquent military 
opérations there, which, by the French law prevailing in that country, 
constituted a case of major force that discharged the défendants from the 
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further performance of their çoutract. , Notwithstanding the fact that the 
esparto was to be accepted aad approved in Algiers, it was held that the 
contract was subject to the English law, and not the French law; that 
the contract was not, therefore, discharged; and that the défendants were 
liable for the non-delivery of the residue of the goodsunder the contract. 
The court, Bowen, L. J.,'after referring to the ordinary rule that the 
law of the place where the contract is made is priinajam that which the 
parties intended, and which ought to be adopted, as the footing upon 
which they dealt, says: 

"It is obvions, however, that the subject-matter of each contract must be 
looked at as well as tfie résidence of the contracting parties, or the place 
where the contract is made. The place of performance is necessarily, in 
many cases, the place where the obligations of the contract will hâve to be 
enforced; and hence, as well as for other reasons, has been introduced an- 
other canon of constniction, to the effect that the law of the place of fulflll- 
ment of a contract détermines its obligations. But this maxim, as well as 
the former, must, of course, givé way to any inference that can legitîmately 
bedrawn from the character of the contract and the nature of the transaction. 
In most cases, no doubt, where a contract has to be wholly performed àbroad, 
the reasonable presumption may be that it is intended to be a foreigu con- 
tract, detemiined by foreign law; but this prima fade view is, in its turn, 
capable of being rebutted by the expressed or implied intention of the par- 
ties, as deduced from other circumstances. Again, it mayhe that the con- 
tract is pàrtly to be performed in one place and partly in another. In such 
a case, the only certain guide is to befoundin applying sound ideas of busi- 
ness, convenienee, end sensé to the language of the contract itself, with a 
View to disoovering from ït the tnie intention of the parties. Even in re- 
spect of any performance that is to take place abroad, the parties may still 
havedesired that their liabilities and obligations shall be governed by English 
law, or it may be that they bave intended to incorporate the foreign law to 
regulate the method and manner of perforinance abroad, without altering any 
of the incidents which attach to the contract according to English law. 
Stereotyped rules, laid down by jurldical writers, cannot, therefore, be ac- 
cepted as infallible canons of interprétation in thèse days, when commercial 
transactions bave altered in character, and increased in complexity; and there 
can be no hard and fast rule by which to construe the multiform commercial 
agreements with which, in modem times, we hâve to deal." 

The facts of the case were there held insulïicient to rebut the ordinary 
presumption that the law of the place where the contract is made gov- 
erns its interprétation, and the Contract was therefore held to be subject 
to the English law. 

The same gênerai question was elaborately considered, also, by Mr. 
Justice Matthews, in the case of Pritchard v. Norton, 106 U. S. 124, S. 
C. 1 Sup. et. Rep. 102, where a bond had been executed in New York 
which would be void there for want of considération, though valid in 
Louisiana, where the transaction out of which it grew originated; and it 
was held that, from the circumstances, "the situation, and the relation 
of the parties, the obligation was entered into in view of the laws of 
Louisiana," and on that ground it was upheld. 

So, in Morgan v. New Orkans, etc., R. Go., 2 Woods, 244, a contract was 
executed in New York which provided for the performance of différent 
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parts of the contract in différent states, — some in New York, but largely 
in several southern states, including the building of a railrôad in Louis- 
iana, — for breach of the latter part of which a bill was filed in Louis- 
iana to reseind the contract, ITie pîaintiff would hâve been entitled to 
that relief had the law of that state been the law of the contract; other- 
wise not. It was held by Mr. Justice Beadley that such cases must be 
goveriied each by ita own circumstances; and, though the building of a 
railrôad in Louisiana was deemed a very important considération of the 
contract, it was not held suflficient to control the whole contract, or to 
entitle the pîaintiff to its rescission, but that it was, in that respect, gov- 
emed by the law of New York, as the place where the contract was 
made, and to; be in part performed. This case, it will be observed, was 
treated much in the same way as that of Jacoba v. OredU Lyonnais, above 
cited. 

The reported cases arising out of the carriage of passengers in relation 
to loss of baggage, and the limitations upon the carrier's responsibility, 
show that the décisions follow the presumed intention of the parties, 
rather than any technical rule. In Pminsidar, Oc., Go. v. Shand, 3 
Moore, P. C. (N. S.) 280, an English company agreed to carry the pîain- 
tiff^ an Englishman, from Southampton to Mauritius, in the defei^dant'8 
ship, exempting itself from liability for loss of baggage. The court held 
the English law to be the intended law of the contract, and not that of 
France, thé place of destination. 

So, in Oohen v. SotOh Eastem Ry. Go., 2 Exch. Div. 253, the pîaintiff, 
an Englishman, took a ticket from an English railrôad company, at 
Boulogne, for a passage to London, and his baggage was lost by négli- 
gence in the Channel. Counsel agreed that it was an English contract, 
but the court intimate that, a$ regards any bsa that might hâve happened 
viithin French territory, the French law would hâve controlled. 

In Brown v. Railrôad Go., 83 Pa. St. 316, the pîaintiff bought a ticket 
in Philadelphia for a passage to Atlantic City, over the Camden RaUroad, 
a New Jersey corporation. His trunk was lost. On the trial it was 
held that the law of New Jersey govemed, and that the défendants were 
not entitled to a limitation of damages to $300, under the Pennsylvania 
statutes, merely because the ticket was bought in Philadelphia, and the 
contract made there. 

In Oartia v. Delaware, L. & W. R. Co., 74 N. Y. 116, it was similarly 
held, where the pîaintiff took passage at Scranton, Pennsylvania, for 
New York city, and his trunk was lost after its arrivai in New York 
city, that the restriction of the Pennsylvania state statutes was not ap- 
plicable, and that the contract should be governed by the law of New 
York, where the négligence happened, and where the baggage was to be 
delivered. 

In thèse several cases, conceming passengers' baggage, though there 
is no extended discussion of principles, there is an évident disposition 
to regard the law of the place where the négligence occurred as the law 
impliedly intended by the parties to govern that part of the contract. 

From the later English authorities, above cited, it is apparent that 
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the "law of the flag," so called, is not even thére held to represent any 
controUing pridciple of iaw. It has no application to torts, and, as re- 
spects the construction of contracts, its application dépends whoUy upon 
the intent of the parties, actual or presumed, or on the manifest justice 
of the case as shown by the spécial eircumstances. The nationality of 
the ship is but a single circumstance, among many others, ail of which 
are to be taken into account. Prima fade, as ail agrée, the validity of 
the contract is governed by the law of the place where it is made, unless 
it is to be "wholly performed elsewhere." Lhyd v. Guibert, L. E. 1 Q. 
B. 122; Jacobs v. Crédit Lyonnais, swpra. 

This contract was neither wholly nor chiefly to be performed within 
English jurisdiction. It was made hère, and was to be chiefly performed 
either hère or. upon the high seas. The original contract was not even 
made with thé master, bxit with the résident agent of the ship-owners, 
and with no exceptions as to négligence. Doubtless the ordinary bill of 
lading must be presumed to hâve been intended. The ordinary bill of 
lading was given, with the same exceptions inserted in it as regards nég- 
ligence that are now usually inserted, for what they are worth, by ail 
steamers alike, whether foreign or domestic. The exceptions exempt- 
ing from the conséquences of négligence hâve been long held void by the 
fédéral law, as was presuniptively known to both parties. Had the 
form of the bill of lading been proved to be peculiar to British ships, 
that would hâve been one circumstance to indicate that a British con- 
tract, under British law, might hâve been intended. But its common 
use by ail Unes alike prevents any inference that the British iaw was in- 
tended from the mère présence of an exception common to ail, or be- 
cause it is held valid in England, while invalid hère. 

If the situation and natural expectation of the shipper be regarded, it 
is not reasonable to présume that he intended to renounce the superior 
protection secured to him by his own law, to which he was entitled, in 
favor of a foreign law less to hia advantage; and, as respects the master 
and owner of the ship, how can they be "reasonably presumed" to hâve 
been counting upon an immunity in making contracts hère which is de- 
nied to our own ships, when the contract is silent on the subject? In 
the language of Tcrner, L. J., above quoted, "he owed a temporary al- 
legiance hère, and must be understood to submit to the law hère prevail- 
ing, and to agrée to its action on his contract." 

In the cases of Lloyd v. Guibert and The Gaetano, above referred to, a 
long array of spécial considérations, drawn from the gênerai expérience, 
convenience, or necessities of commerce, as respects the questions there 
presented, sustained the conclusion of the court, which, in the former 
case, was in accord, and in the latter was certainly not discordant, with 
the gênerai maritime law. In the présent case no such circumstance ex- 
ists, and the exemption from liability claimed is directly opposed to the 
immémorial law of the seas, and is so contrary to natural justice and ex- 
pediency that, even where the exemption is upheld at ail, it is under so 
high disfavor that every intendment is made against it by construction; 
and, in the fédéral courts, it is held so unreasonable as to be deemed ex- 
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torted without the shipper's real assent, and void. In the fédéral courts, 
at least, it would therefore seem to be impossible to hôld that the parties 
can be "reasonably presnmed" to bave intended to adopt a foreign law 
in order to uphold a stiptdation which is so nnreasonable as to be deemed 
extorted, and void. As a question of fact and law, I must hold, as was 
intimated by Mr. Justice Blatchfobd in the case of The Montana, 22 
Fed. Rep. 715, 728, that there is "nothing in thèse contracts of affreight- 
ment to indicate any contracting in view of any other law than the recog- 
nized law of such forum in the United States as should bave cognizance 
of suits on the contracts." 

Third. In one aspect the question is one of évidence and procédure, 
which is always governed by the law of the forum. The carrier is liable 
for négligence unless he establishes some contract of exemption, and the 
sufflciency of the proof of such a contract must be judged by the law of the 
forum. Ordinarily, doubtless, proof of the acceptance by the shipper of 
the shipping^ receipt or bill of lading, without objection, is sufficient; be- 
caùse thé law generally im plies therefrom an assent to its terms. But 
this rule is hot without familiat exceptions; and where, under spécial 
circumstances, such assent is negatived, or is not implied by the law; the 
contract is bot proved. Whether assent is implied hy the law or not dé- 
pends ùpbn the Uxfori, Hutch. Carr. § 45. 

In some of the States it is the settled law that no assent to any limita- 
tion bf the commôn-law liability of carriers is to be implied from the 
mère acceptance of the bill of lading, without filrther proof. Hutch. Carr. 
§240,note; jReZdv.J2aiiroodCb.,71Ill. 458; Gaines v. Union Tramp., etc.. 
Où., 28 Ohio St. 418. And such seems to be the fédéral law, as regards 
any iimplied assent to stipulations exempting from the conséquences of 
négligence, which are deetoed extorted from the public without any real 
assent. 

Thus, iû RaUroad Co. v. Lockwood, 17 Wall. 357, 379, the court say: 

"The carrier and his customer do not stand on a footing of equality. The 
latter la only one individual of a million. He cannot afford to higgle or stand 
ont and seek redress in the courts. His business will not admit such a 
courâe. He preférs, rather, to accept any bill of lading or sign any paper the 
carrier présents; often, indeed, without knowing what the one or the other 
contiuns. In most cases, he bas no alternative but to do this, or abandon his 
business. * * • The inequality of the parties, the compulsion imder 
which the customer is placed, and the obligations ôf the carrier to the public» 
operate with full force to divest the transaction of validity." 

The samé language, in effect, is used in Ecpress Go, v. Qddw^, 21 
Wall. 264, 266. 

In the case of 'The Mcmiafixi, 22 Fed. Rep. 715, 727, Mr. Justice 
Blàtchford, in reviewing the results of the suprême court décisions, 
says that "the carrier cannot be pemiitted to stipulate for immunity fot 
the négligence of his servaiits. The business of a carrier is a public one, 
and tho?e who employ the carrier hâve no real freedom of chbice, and 
the carrier cajinot be allowed to iihpose conditions adverse to public pol- 
icy and moMity." 
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Iii the case of Eaîlroad Oo.^^v. Manufaduring Go., 16 Wall. 318, it 
was held that exemptions printed on the back of the shipping receipt, 
though referred to in the bodj of the receipt as a part of the terms of 
shipment, were not to be presumed assented to, and were no part of the 
contract, because the qualifications of the carrier's responsibility were 
unreasonable, and the law would not présume acquiescence in the con- 
ditions. 

In Ayres v. Western R. Gorp., 14B]atchf. 9-13, Wallace, J., observes 
that the shipper is not to be deprived of the benefit of the common-law 
liability of the carrier without dear évidence of his assent. See, also, 
Raçkettv. Stkkney, 27 Feâ.B^p.ST^. 

In Eaiîway Go. v. Stevem, 95. U, S. 665, 659, Mr. Justice Bbadley, 
referring tothe railway ticket with its printed exemptions, says: "It was 
not évidence of any contract by which the plaintiff was to assume ail the 
risk, and would not hâve been valid if it had been . " 

A very mmikr question arose in the case of iToadîej/ v. Transportation 
Go., 115 Mass. 304. , There an engine had been delivèred to the défend- 
ant at Chiç^o, fpr transportatipn, tp Lawrence, Massachusetts, but was 
destroyed at Ghicagoin the gréât fire of 1871, without the defendant's 
fault. The .^efçndant had givepi its receipt, excepting losa by fire while 
in dépôt or in transit. By the law of Illinois, whesre the contract was 
made, the meiîe acçeptance pf the receipt did not iipport assent to its ex- 
ceptions, wittiôflt ad:ditionai proof j while by the law, of Massachusetts, 
where.&e |uit was, brougbt, the;^çceptance pf the receipt without dis- 
sept was sufl|çienjt propf pf theciontract, and ofassent tp ail of its excep- 
tions from loasps not arising thrpugji négligence. Àt the trial the re- 
ceipt, was puy» ,e,vi<^ence vrithput f^rther prppf ihftn its deliyery to the 
snipper, and the plaintiflFrecpvered, the couit holding, that the law of 
Illinois governed. Ûpon appeal, the ruling below was reversed, on the 
ground that ;thQ: ques;tion conçerned pnly |;he mode of proof of the con- 
tract set up in the receipt, and that, as a question of évidence, the case 
was governed. by ,the law of th^ forùnbi. The court' sày: 

"The na,tm;ejEind validity of the spécial contract set up is the same in both 
States,, ïtis,QiilyadifEeirençe>in:theniodeof proof. Apresumption of factin 
one state is helii le,g«Uy suflapiei^i topr^ave assent to thç spécial contract relied 
on to support ,thei4efei!ise. In th^ otUer state it is held npt to be sufflcient. , It 
la as if proo(^iÇi^e.<3ontract,d.epended,,npon the testinjony of a witness comr 
pètent in onj9 place and incompétent ,iij the other." 

So, in the présent 6ase,sînce, by the feâeral làw, the shipper's assent 
to such stipulations is not legally iiûplied by accesptançe of the bill of 
lading or shipping receipt, no contract, as respects such stipulations, is 
legally proved.; accprding to the law of the forum . 

FawrÙi. Besi^es iiie aboyé gérerai considérations, a spécial reasonwhy 
the foreign iftw, çould, not, in. any eyent, beadopted in this case, is found 
in the fepeatei^ adjudications of the suprême court that such stipulations 
are agpinst,tîie public.policy of the country, and are on that ground illégal 
and yoid. Conitracts, though designed to be pefformed dsewhere, are 
void, if criminal or illégal where made; i. e., if the very promise or con- 
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dition which is the considération of the conttectî as distinguislied from 
the thing to be done by the other party, bé illégal where made, — the 
only exceptions being cases ariâîng under the làws against usury; and a 
foreign law ia never adopted by comity where it would be against the 
ptiblic policy of the conntry of the forum', and prejudicial to its citizens. 
Story, Confl. Laws, §§ 243, 244, 324; Westl. Priv. Int. Law, §§ 203, 204; 
Miller v. Tlffany, 1 Wall. 298, 810; BlackweU v. Webster, 23 Blatchf. 537; 
F2,de V. GoodnoM?, 8 N. Y. 269. 

Nothing could be more tmequal or prejudicial to our own citizens, or 
more suicidai in national policy, than to uphold, in favor of fOreign 
ships, stipulations, as respects carriage hère or upon the high seas, 
which, when made by our own carriers, we déclare to bé against public 
policy, eixtortionâte, and void. As respects such stipulations, foreign 
ships cannot stand on any différent footing from our own, nor can a for- 
eign law be sûffered to subvert our own law to the pïejudice of our own 
ships. No comity demanda thàt. Whatever force, therefore, the law 
of the flag might ordinarily hâve abroad, it ciannot ovërride, in a foreign 
forum, thèse fundàmental principles of international law. This plairdy 
appears, also, from the same atithor above qubted, who makes thelargest 
claim for the law of the flag, and who elsewhere says: 

"Wide as thé opération necessarily is which is giyen ta the intention of 
the parties to a contract, it is plain that it can hâve ho effect upon the ques- 
tion of the lègality or lllegality of the thing contracted for. No law can per- 
mit itself to be evaded, nor can it, consistently with the principles of inter- 
national jurispriadence, sanctioij the évasion of a foreign law. Thus, if the 
thing cqîitractjed to be done is illégal by the law of the place of the intended 
performance, the contract should be héld void, wherever it was actuàlly en- 
ter edlnto, hyadleoùfts alîke; Where, however, it is the contract itself— the 
exchange of a certain considération, either for any or for a- certain promise — 
that one of the competing laws claims to f orbid, the question assumes a dif- 
férent form. In such a case it would seem that the lègality of the agreement 
must be decided by the law of the place where it is made. It appears clear, 
at any rate, that a contract illegfil by that law wiU not be recognized or 
adopted by the English courts, though the converse case, where a contract 
was légal where made but is îorbidden by Enghsh law, may of ten prove a 
more complex one. No tribunal can, of course, be called upon to sanction or 
enforce any agreerneiit which is contrary tô its own notions of justice or mo- 
rality;" Foote, Priv. Int. Law. 287, 288. 

The question hère considered does not touch the mère performance of 
the contractj i. e. , the mère carriage and delivery of the goods. It touches 
the Suppoàèd promise on the shipper's part, or the conditions exacted by 
the carrier,, as a considération of hisundertaking the transportation, viz., 
that he shall not be liable for négligence in the course of the performance 
of his contract. This promise Or condition or considération was given 
or exacted in this country; and, though relating to the performance, in 
one sensé, was yet, as a promise or condition exacted hère, whoUy inde- 
pendent of the performance itself, being complète before the performance 
began, This case would seem to fall, therefore, clearly wîthin the rule 
as laid down by the autbor last cited. 

The cases of Branley v. Southeastem R. Co., 12 C. B, (N. S.) 68, and 
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FarJcer v. Great Western R. Oo., 11 C. B. 545, illustrate the distinction be- 
tween illegality of performance and illegàlity of the promise wbicli is the 
considération of performance. In the former case the law of France, 
where the contract was made, was held to détermine the validity of the 
carrier's stipulation for increased rates on "packed parcels," though the 
transportation was to be partly in England, where increased charges were 
illégal. 

Any additional express stipulation inserted by our own carriers in 
their bUls of lading adopting the foreign law as the law of the contract, 
would be regarded as but an additional extortion or évasion, designed 
for the same illégal end, and would not be suffered to overturn the pol- 
icy of the fédéral law on this subject, any more than an express contract 
to absolve from négligence, signed by the shipper, would do, {RaUway 
Oo. V. Stev&iSy 95 U. S. 655, 659;) and if such an express stipulation by 
our own carriers could not be upheld in favor of our own citizens, an . 
implied one to the same effect, in favor of a foreign ship, if any such 
could be implied, is no better. In my judgment, ail stipulations made 
hère, of whatever form, designed to secure, directly or indirectly, the 
exemption of the carrier from, ij^xQ, conséquences of his own négligence, 
whether the carrier is a domestic or a foreign ship, are equally illégal 
and void under the fédéral law. Phœnislns. Go. v. Erie & W. Traiisp. Go., 
117 U. S. 312, 322, 323; S. C. 6 Sup. Ct. Rep. 750, 1176; The Hadji, 
22 Blatchf. 235; S. C. 20 Fed. Rep. 876; New Jersey Steam Nav. Go. v. 
Merchants' Bank, 6 How. 344. 

In no aspect in which I am able to view it does the provision of the 
bill of lading as to négligence afiford a défense, and the libelant is there- 
fore entitled to a decree, with costs. A référence may be taken to com- 
piite the damages. 



The Ji Carl Jackson. 

Hall v. The J. Carl Jac^on. 

(Bistrid Court, 8. J), NgiB York. December 16, 1886.) 

Champkbtt— "An Obligino Adtancb" bt Pboctob— Code Crvn, Proc. TT. T. 
§§73,74. 

The essential characteristic ingrédient of champerty is the intent to pro- 
mote litlgation. Theref ore, where proctors in a suit in admiralty, by the ar- 
rest of the vessel, and stipulation given for her release, had secured the pay- 
ment of the demand, and had infornied the libelant that the claim was se- 
cured, and the latter afterwards, sùpposinj? the money had been coUected, 
gave to a third person an order for the amount upon the proctors, and the 
latter honored and paid the order while the suit was in progress, and before 
collection, Uelâ, upon the évidence, that this was not for the purpose of pros- 
ecuting the suit, but was an obliging advance only, and dia not violate, in 
letter or in spirit, the statute against champerty and maintenance. 

In Admiralty. 

Hykind & Zabrishte, for libelant. 

Derby dt iMques, for claimant. 
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Browk, J. The Jackson was prosecuted for a balance of $50 claimed 
to be due to the libelant for towitig a canal-boat from Buffalo. The facts 
show, without question, the performance of the contract for the agreed 
priée of $100, and that the balance of $50 has not been paid by the re- 
spondent, or any part of it. After the filing of the libel, the attachment 
of the canal-boat, and security given for the claim, the libelant was told 
by the proctors thàt the claim had been secured. Subsequently he gave 
to a third person an order upon the proctors for the money, and the 
proctors, at the request of the bearer, honored the order by an advance 
of the amount; it being supposed, when the order was given, that the 
amount had been collected. The proctors stated at the time they hon- 
ored the order that they would hold the plaintiff responsible for it if not 
collected as expected. The respondent claimed that the advance was 
made by the proctors as a purchase of the claim; and that the further 
proseeution of the action was in violation of the statute against cham- ' 
perty and maintenance, as contained in sections 73 and 74 of the New 
York Code of Civil Procédure. It is entirely clear, however, that the 
essential and characteristic ingrédient of~these and other statutes on the 
same subject, namely, the inducement by the proctors tolitigation, is hère 
entirely wanting. The transaction, as the évidence shows, was nothing 
more than an obliging advance, made by the attomeys upon an order 
upon them given by their client under a misapprehension. The statutes 
as to champerty and maintenance, neither in letter nor in spirit, cover 
such a case. Fmkr v. Ccdlan, 102 N. Y. 395, 399; S. G. 7 N. E. Rep. 
169; Harris v. Brisco, 17 Q. B. Div. 504. 

The receipt of the bill in fuU is clearly explained as made prospectively 
only, and for the purposes of collection. The balance was not paid by 
the respondents, or by any one in their behalf. The libelant is entitled 
to a decree for $50, with interest and costs. 



The Samuel E. Spring.* 

(Biêfriet Court, D. Massachusetts. December 15, 1886.) 

Cabribbs— Of Qoods—Ships— Damage to Cabgo— Leaky Hold — Obligation 

OF THE CaKBIKB. 

The présence of a leak in a vesseVs hold, and injurj to the cargo in con- 
Bequence, is sufflcient to charge the carrier with négligence, uniess it can be 
shown that the direct cause of the damage was a péril of the sea. The ship 
is bound to provide the means necessary to enable her hold to be kept f ree 
from water, and will be liable lor the f allure in this regard, from whatever 
other cause it may occur. 

Admiralty. Libel in rem. 
H. M. Rogers, for libelant. 
A. A. Strout, for claimant. 

^Eepoïted by Théodore M. Etting, Esq., of the Philadelphîa bar. 
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; Nelson, J. The Samuel E. Spring sailed from Matanzas, Cuba, on 
the nineteenth of April, 1886, for Boston, having on board, as part of 
her cargo, 687 hogsheads of Muscovado sugar, the property of the libel- 
ant, the Continental Sugar Rèfinèry. The cargo was properly stowed, 
and well dunnaged. The billof lading was in the common form, con- 
taining the usual exception of the périls of the sea. On the fifth day 
out, in latitude 29 deg. N., it was discovered, on sounding the pumps, 
that there was three feet of water in the hold. The pumps had pre- 
viously been sounded regularly ey.ery four, hours without fînding any 
more than the usual amount. A few hours pumping was sufficient to 
relieve the hold of the water, and no unusual quantity was made for the 
remainder of the voyage. She arrîved in Boston May 7th , iaving met 
with no unusual weather on the passage. On discharging the cargo, th© 
bottom tier of hogsheads, principally those stowed in the bilges, proved 
to be damaged by sear water. No leak whatever could be found in any 
part of the ship, after a fuU examinàtion. The libelant attempted to ac- 
count for the undetected présence «ftiie water in the hold by showing 
neglect totry the pumps, (^oking of the liraher holes or water passages 
to the pump-well, and want of capacity of the pumps to lift the mixture 
of sea water and sugar drainings. 

The .évidence is hardly sufficient to prove either of thèse to hâve been 
the real cauise of the damage. A more probable solution of the difficulty 
is this: Before sailing for Boston, the ship lay at Matanzas and Havana 
for 25 dayfl, exposed to the hot tropical sun. The efifect of this exposure 
was to cause a slight opening of thé seams of the upper Works, owing to 
the shrinkagç of the outer planks^ For the 24 hours next preceding the 
discovery of the water the ship had been beating, under fùU sail, against 
strong head:.winds, in a choppy.sea. This caused a considérable list 
to leeward. The sides of the ship being submerged, the water entered 
through the open seems, and settled in the bilges, where it could not be 
reached by the pumps, so long as the list continued, or until a larger 
quantity had accumulated than had already entered. On the 24th the 
wind died out, and the ship righted. Then the water flowed to the 
pumps, and its présence became known. The action of the sea, and the 
cooler climate, will account for the closing of the seams before reaching 
Boston. 

This is probably the true explanation of the way the leak occurred. 
If it is, the direct cause of the damage was not a péril of the sea within 
the exception, but the leaky and unseaworthy condition of the ship be- 
fote sailing. But, in whatever manner the leak happenèd, the ship was 
bound to provide whatever meana were necessary to enable the hold to 
be kept free from water. In either alternative, the ship must be held 
responsible for the damage. The Gentennial, 7 Fed. Eep. 601; S. C. 2 
Fed. Rep. 409. 

Decree for the libelant. 
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Thb Beemuda.* 

Pebeiea V. The Bebmuda, etc. 

{Oireuit Ootùrt, E. B. New Torh. June 28, 1886.) 

1. CAKMHBS OP GOODS— SmPS-r-LlMITATIOK OF LiABILITT — Blli Oï LADISClr— 

Rav. 8t. tJ. 8. § 4381. 

Â stipulation in a bill of làding that the carrier -mW not be responsible for 
certain specifled articles of value contained in any package shipped under the 
bill of lading, unless the value thereof be expressed, and extra freight paid 
therefoT, is authorized by section 4281, Rev. St. 17. S., and the reasonableness 
of it cannot be questioned.* 

9. BamB— COSTCEALMEIIT OP VaLTIB— SUBSB^UENT LOSS— CaKRIER'B LiABILITT. 

Libelant shipped a trunk çontaining jewelryon the steam-ship B., under a 
bill of lading which contained the stipulation that the carrier -would not be re- 
sponsible for the loss of valuables, unless tbe value thereof were expressed 
in the bill of lading, and extra freight paid theréf or. Libelant did not dis- 
close the valuable nature of the contents of the trunk. On the voyage the 
trunk was broken opcn, and the contents stolen. BeM, that the carrier was 
not liable for the loss; affirming S7 Fed. Bep. 476. 

In Admirfl,lty. 

Larenzo Ulto, for libelants. 

Wilhélmus Mynderae, for olaimant. 

Blatohfosp, J. The décision pf the district court dîsmissing the 
libel was correct, and the grounds assigned for it were proper. 27 
Fed. Bep. 476. There was a spécial acceptance of the mercfaandise 
under the clause in the bill of lading in regard to non-accountability 
for gold or silver, manufactured, plated articles, jewelry, trinkets, 
and watches, contained in any package or parcel shipped under the 
bill of lading, "unless the value thereof will be therein expressed, 
and extra freight, as may be agreed, be paid." The shippers were, 
in view of that clause, aubstantially guilty of imposition on the own- 
ers of the vessel, and of misrepresenting the nature of the articles, 
within the rule sanctioned in Hart v. Pennsylvania B. Go., 112 U. 
S. 340, S. C. 5 Sup. et. Eep. 155, where it is said: 

"If the Shipper is guilty of fraud or imposition, by misrepresenting the nat- 
ure or value of the articles, he destroys hia claim to indemnlty, because he 
has attempted to deprive the carrier of the right to be compensated in pro- 
portion to the value of the articles and the conséquent risk assumed, and 
what he has done has tended to lessen the vigilance the carrier would other- 
wise bave bestowed. 2 Kent, Comm. 693, and cases cited; Relfv. Rapp, 3 
Watts & S. 21 ; Dunlap v. International Steam-loat Co., 98 Mass. 871 ; Rail- 
road Co. v. Fraloff, 100 U. S. 24." 

The same rule was applied in Oibbon v. Paynton, 4 Burr. 
and in Batson t. Donovan, 4 Barn. & Âld. 21. 

1 Heported by B. D. de Wyllys Benedict, Bsqs., oi the New York bar. 
' See note at end of case. 
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The reasonableness of the stipulation in the bill of lading cannot 
be questioned, for it is anthorized by section 4281 of the Eevised 
Statutes, whioh déclares the total exemption of the carrier from lia- 
bility for jewelry, manufactured gold or silver, watches, trinkets, or 
plated articles, contained in any parce], package, or trunk, laden as 
freight on any vessel, unless at the time of the lading the shipper 
gives written notice of the true character and value thereof, and bas 
the saràe entéred on the bill of lading; and also providés that, when 
the value and character are so notified and entered, there shall beno 
liability beyond such value, or otherwise than according to such char- 
acter. Beaçonable stipula,ti()ns by a carrier for exemption from re- 
sponsibility are sanctioned and upheld. York Co. v. Central B. R.y 
3 Wall. 107; Express Co.v. Galdwell, 21 Wall. 264. 

The libel is dismissed, v^ith posts to the claiiaànt in the district 
oourt, taxed at $44.46, and with costs to it in this court, tô be taxed. 

r..';. . '".... . . ''NOîTE. ' ^, ,', ;. 

Oarbiem — Limitation of LtabiIiITt. À Sfâpulation exemptlng the carrier frota re- 
sponsibility for certain articles of value, unless the value thereof be expressed, and ex- 
tra freight paid, is valid. Grogan v. Adams Exp. Ce, (Pa.) 7 Atl. Kep. 134. So is one 
limiting ite liability to the amount of the agreed valuation of the tjroperty, on the basis 
of which valuation the freight is paid. Hart v. Pennsylvania E. Oô., 6 Sup. Ct. Eep. 
151; S. C 7 Fed. Rep. 630; The Lydian Monarch, 23 Ked. Rep. 298; The Hadji, 18 Fed. 
Eep. 459; Grogan v. Adams Exp. Co., (Pà.) 7 Atl. Eep. 134; Eosënfeld v. Peoria, D. & 
E. Ry. Ca, (Ind.) 2 N. E. Rep. 344; Moulton v. St. Paul, M. & M. Ey. Co., (Minn.) 16 
]<r.;W. Etp. 497 : Black v. Goodrich Traiiap. Co„ (Wis.)_ 13 N. W. Rep. 244 ; but one 11m- 
itfng tbt liability to a certain arbitrary siim is invalid, Moulton v. St. Paul, M. & M. 
Ey. Co.. (Miiifl.) 16 N. W. Eep. 497 ; MoCune' v. Burlington, 0.iE. * N. E, Co., (lowa,) 
8N.W.Eep.616. 
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Miller, Jr., and others, Assignées, etc., v. Rogers and others. 
(Circuit Court, W. D. Pennsyhania. June 1,1886.) 

1. EqUITT — SXIPPLBMBNTAIi BlLI. — UniTED StATBS ClHCtriT COUBT— JtJBIBDIO- 

TION. 

, Where a fédéral court has acquired jurisdiction of a cause, a supplementary 
proceeding may be maintained therein without regard to tlie citizenshlp of 
: the parties. 

2. Same— Bankbuptct— Sbtting Asidb Fkattoulent Conveyancbs— Tbamsfeb 

OP PtiÀrlNTIFFS' TlTLB PbNDENTB LiTE. 

Peiiaîng a suit in equity brought by assignées in bankruptcy to set aside a 
conveyance of real estate alleged to bave been made by the bankrupts in 
fraud of creditors, the assignées under an order of the bankrupt court sold 
and «Onveyed the bankrupt's title to oné of his creditors whose citizenship 
was the same as that of the défendants in the suit. Held, that such créditer 
might file in the cause a bill in the nature of a supplemental bill, and prosecute 
the suit. 
8. Same— Katixbb of Bili. Bt IÊ^rchaser pbom PLAiiîTrPF Pettdbnte Lite. 

While abill toobtainthebenefltof adependingsuitbyapartywhoacquired 
the plaintiff's title by transfer from t^&m pendente Ute may be technically_ and 
to some intents an original bill, it is essentially supplementary. Such bill is 
not, ih a proper sensé, the commencement ci an original suit, but is rather 
the mère continuation of the former suit. 

In Equity. 

Sw motion by the Metropolitan National Bank for leave to file a bill 
in the nature of a supplemental bill. 

J. H. McOreery and James Bredin, for the motion. 
D. D. Bruce and W. L. Chaifant. ccnitra, 

AcHESoN, J. The Metropolitan National Bank, a bankîng association 
under the laws of the United States, located and doing business in the 
city of Pittsburgh, Pennsylvania, moves the court for leave lo file in this 
cause a bill in the nature of a supplemental bill, agreeably to equity rule 
57. The plaintiffs to the suit, as the record now stands, are the assign- 
ées in bankruptcy of Rogers & Burchfield; and the purpose of the suit is 
to set aside a deed of conveyance of real estate made by the bankrupts 
to Mary Ann Rogers, one of the défendants; the bill charging that it was 
a voluntary conveyance, and fraudulent and void as against the creditors 
of the bankrupts and said assignées. Pending the suit, the assignées 
sold this real estate at public auction to the said bank, and they hâve 
conveyed their title to the bank. 

The only objection urged against the allowance of the présent mo- 
tion is that, as the bank could not bring an original suit in this court 
against thé défendants, they being citizens of Pennsylvania, so it cànnot 
maintain the proposed bill, which, while partaking of the nature of a 
supplemental bill, is yet an original bill. Story, Eq. PI. §§ 349, 353. 
But while technically, and to some intents, it may be an original bill, 
it is essentiaUy supplementary to the biU of the assignées in bankruptcy. 
Id. §§345, 346; Mitf. & T. PL & Pr. 158. Such à bill, by a party 
who hais acquired the plaintiff's title by transfer from him pendente Ute, 
v.29F.no.lO— 26 
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îs not, în a proper sensé, the commencement of an original suit, but is 
rather a mère continuation of the former suit. Harrington v. Slade, 22 
Barb. 166; Lhyd v. Johnes, 9 Ves. 37; Adams, Eq. *408; Hoxie v. Carr, 
1 Sum. 173. In this latter case, Judge Story, discussing the effect 
of a transfer of the plaintifiPs title pendente lite, says that the abatement 
in-equity which might thereby ensUe would not necessarily be a destruc- 
tion of the suit, like an abatement at law, but merely an interruption 
of the suiti suspending its progress until the new party is brought be- 
fore the court. And in Olarke v. Mathewson, 12 Pet. 164, it was held that 
the fédéral court has jurisdiction of a bill brought by the administrator 
of a deceased plaintiff to revive a suit abated by the plaintiff's death, 
notwithstanding the administrator is a citizen of the sarae state as the 
défendants, and the origipal jurisdiction depended on the citizenship of 
the parties. The doctrine of the case is that, where the court has once 
acquired jurisdiction of the cauSè, a supplementary proceeding may be 
maintained without regard to the citizenship of the parties. The prin- 
ciple is applicable hère, and justlyso; for the bankwas a creditor of the 
bankrupts, and thus was directly ititerested in the original bill; and for 
its protection, having bought thé title of the assignées when exposed to 
public sale, it ought to hâve the benefit of the suit brought by them. 
Otherwise, and if driven to a new suit, the bank might, perhaps, be 
subjected to the bar of the statute of limitations. Section 5057 , Rev. St. 
And now, June 1, 1886, leave is granted to the Metropolitan National 
Bank to file its bill. 



Peikce ■». O'BÎRiEN and othera. 
{CUrcuit Court, Jlf. i>. Ima, B. D. November Term, 1888.) 

1. DoWBB— What Sïatutb Govehns. : ' 

In determining the extent of a widow's riçht in real property alienated by 
her husband solely in his lif e-tiine, the law, in .force at the time of the aliena- 
tipngoverns. 

2. Samk— LAnds Alibnatbd BT HnSBAND— Imphotembnts bt Pdechasbb. 

In determining the value ofsuch a right, Improvements made by the pur- 
chaser, or his successors, in good faith, supposing their grantor to hâve been 
unmarrled, and the increased value caused thereby, are to be excluded; and 
this rule is not affected by a change in the law making^ the estate of the widoW 
a fee-simple instead of a life-estate. 

în Bquity. Exceptions to answer. ; 
, Noble & Updegraff&nd- Mmderson, Hurd & Danîds, for complainant. 
j, L, E. Fàlows, for àeï&aé&aia. 

, Shibas, J. From the avermerits of the bill and answer, it appeara 
that one George S. Peirce died oli the eleventh day of July, 1882, leav- 
ing complainant his widow, they having been married on the ninth day 
of March, 1852; that from 1858 until February 2, 1869, the said George 
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s. Peirce was' the owner in fee-simple of 120 acres of lands sîtuated in 
Alamakee county, lowa, and that on the ]ast-named day said Peirce sold 
the lands to one Mary O'Brien, from whoin the same passed to the prés- 
ent défendants; that the complainant did not join in the sale or convey- 
ance of the lands; that the said Mary O'Brien and her grantees did not 
know that George S. Peirce was a married man, and took title in ignor- 
ance of the rights of complainant, and hâve since placed valuable im- 
provements upon the land, in the belief that they were the sole owners 
of the property. 

The main question presented by the exceptions to the answer is 
whether, in detemiining the value of the widow's right, the improve- 
ments placed upon the property by the défendants, and the increased 
value caused thereby, are to be included or exduded. The law in force 
at the time of the aliénation by the hnsband détermines the extent of 
the widow's right. Yoimg v. Wokott, 1 lowa, 174; Moore v. Kent, 37 
lowa, 20. 

In the case ot Fdch v. Mnch, 52 lowa, 563, S. C. 3 N. W. Rep. 570, 
it appeared that the husband conveyed certain lands in December, 1856, 
the wife not joining in the sale, and in 1876 a pétition for assignaient 
of dower was filed, the husband having died in 1862 ; and it was held 
that the widow took a life-estate, because that was the extent of her right 
under the statute in force in 1856, when the lands were alienated by the 
husband ; and '• that the widow takes her dower in the value of the prop- 
erty A^ithout the improvements put thereon by the labor and money of 
the grantees of her husband, but including such increased value of the 
land as bas been caused by the gênerai growth and prosperity of the 
country." It i», however, stated in the conclusion of the opinion that 
"it wiU be iinderstood that this case is based upon the statute which was 
in force at the lime the rights of the plaintiâ accrued. Since that time 
the law of dower has been materially changed. It is now held by a 
dififerent tenure, and possibly may be controlled by différent rules. The 
case at bar must be considered as resting upon its own peculiar facts, 
and upon the statute in force at the time the rights of the plaintifF as a 
doweress attached." 

It is impossible to détermine, with absolute certainty, the meaning 
that should be attached to this warning and caution. The case involved 
peculiar facts, and it may be that the court deemed it wise to limit the 
effect of the décision, without intending to throw doubt upon the cor- 
rectness of the gênera rule announced, to-wit, "that the widow shall not 
profit by the labor and money of the grantee of the husband, expended 
in enhancing the value of the land," because it is declared that this rule 
"is founded upon the broadest principles of equity, which preclude 
one person from reaping that which another has innocently and right- 
fuUy sown." 

The right of the widow is now, and was in 1869, when the aliénation 
in the présent Case took place, a fee-simple instead of a life-estate, but 
just as much now, as under the former statute, the right is in the prop- 
erty of the husband. When an aliénation takes place by the husband, 
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without the wife joinîng therein, her right is to one-thîrd of the prop- 
erty as owned and possessed by the husband, and not a right to one- 
third, aiso, in the improvements put thereon by the labor and money 
of one in whose property she bas no right. I am not able to find any- 
thing in the statute of lowa, changing the right of the wife from a life- 
estate to one in fee-simple, which indicates the intention of the législa- 
ture to change the équitable rule recognized in Fekh v. Finch. The 
statute now in force (section 2440, Code) déclares that "one-third in 
value of ail légal and équitable estâtes in real property, possessed by the 
husband at any time during marriage, which hâve not been sold on ex- 
écution, or any other judicial sale, and to which the wife has made no 
relinquishment of her right, shall be set apart as her property in feè- 
simple, if she survive him." 

The clear intent of this language is to confer upon the wife one-third 
in value of the estate possessed by the husband, and certainly there is 
nothing in the language used which countenances the idea that it was 
the iutent of the législature to. confer upon the wife, in addition to the 
one-third in value of the estate as possessed, by the husband, a one-third 
in the value added to the estate as possessed by the husband, by the im- 
provements placed thereon by the husband's grantees. If the contrary 
was held to be the rule, it would resuit in preventing the improvement 
of ail property in which the wife's interest had not been conveyed. A per- 
son who, as in this case, should purchase and take a conveyance of prop- 
erty from a grantor who was supposed to be unmarried, and should then 
ascertain that the grantor was in fact married, would practically be de- 
barred from improving the property, if the law was such that one-third 
in value of the improvements thus put on the land would become the 
property of the wife, in case she survived her husband. The rule, if 
adopted, would work with especial hardship in cases of city property, 
where the value of the buildings in many cases so largely exceeds the 
value of the lots upon which they are built. 

In the interest of the public, it is unwise to burden property in such 
a manner as to prevent its improvement, and this considération adds 
weight to the thought that it could not bave been the intent of the légis- 
lature, by changing the tenure of the dower right from a life to a fee- 
simple estate, to also enlarge the extènt of the right by including therein 
the value of improvements placed upon the land by the grantees of the 
husband, and which formed no part of the estate possessed by the hus- 
band. The rule limiting the right of the widow to one-third of the value 
of the estate, not including the value added thereto by improvements 
put upon the property by the grantee of the husband, is the gênerai 
doctrine of the American courts. 2 Scrib. Dower, 573-588; Thompson 
v. Morrow, 5 Serg. & R. 289; Poweli v. Mon&on, etc., Manufg Go., 3 Mason, 
347. 

Seeing no reason, therefore, why this rule is not as Sound a construc- 
tion of the statute in force in 1869, when the aliénation in the présent 
case was made, as it was of the statute in force when Fekh v. Finch was 
decided, it must be held to be the rule goveming this case; and, so far 
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as the exceptions question the correctness of this interprétation of the 
statute, the same are overruled. 

The exceptions also raise other questions, affecting some matters of 
form in the answer, but as counsel stated that the main purpose was to 
settle the rule upon the question already decided, and as the other mat- 
ters do not in any way afFect the merits of the controversy, they will be 
deemed to be waived, and no ruUng is made thereon. 



WooD and another v. Welpton and otherg. 

(Okeuit Oowrt 8. D. lowa. W. D. November 19, 1886.) 

1. Fraud— FOBGED Debd — Tax Sale — Rédemption— By whom. 

B. purchased complainants' lands at tax sale. M., by means of a forged 
deed from complainants' ^ra.ntor, procured an assignaient of the tax certifl- 
cates to hiimself af ter the time of rédemption had expired, and had the treas- 
urer's deed made out to himself. Held, that the purchase by M. of the tax 
certiflcates could not be a rédemption of the land, because M. had no real 
title to the land. 
3. Same— Trust. 

JSeld, that M. could notbe held as a trustes of complainants, because com- 
plainants had no interest under the tax sale. 
.8. Same — Who May Complaik.. 

Héld, that M. 's fraud was one of which B. could complain, and for which 
he might rescind the contract of sale, but that complainants' rights were not 
affected thereby. 

In Equity. Bill to quiet title. 
" James A. New and Horace Speed, for complainants. 
G. E. Richards and Smith McPherson, for défendants. 

Shiras, J. The subject of controversy in this suit is the ownership 
of 320 acres of land, situated in Montgomery county, lowa. The com- 
plainants claim title under one Seward Wilson, who bought the land in 
question in 1862, the deed therefor to Wilson being recorded in July, 
1862. Seward Wilson died in 1874, leaving a widow and several chil- 
dren surviving him. The widow and children, being the heirs at law 
■of Seward Wilson, who died intestate, conveyed their interest in the land 
to Mary E. Wood, who in turn conveyed an undivided one-half interest 
to Leander Roberts; the said Mary E. Wood and Leander Roberts being 
the complainants herein. On the seventh of December, 1868, the treas- 
urer of Montgomery county sold said lands for delinquent taxes of the 
years 1858 to 1867, inclusive; one P. P. Johnson purchasing the E. i of 
the S. W. i of section No. 11, township 72 N., of range 37 W., and one 
Walter B. Beebee purchasing the remainder of the 320 acres. Before 
the expiration of the period of rédemption, Johnson assigned bis certifi- 
cate of purchase to the 80 acres to one H. N, Moore, to whom the. treas- 
urer's deed was subsequently issued in proper form. The said Moore 
also procured the assignment of the certificate of sale to W. B. Beebee, 
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and receîved a treasurer's deed for the 240 acres sold to Beebee. The 
défendants claim title under thèse tax sales and deeds, holding under 
conveyances from said Moore. When ready for hearing the cause was 
referred to W. W. Morsmanj,as master, to take the évidence and report 
his findings of facts and conclusions of law. The master heard the cause, 
and reported his findings of facts, and recommended that the Mil be dis- 
missed. The court ordered a decree in conformity with the findings of 
the master, but subsequently granted a rehearing upon the exceptions 
filed to the report of the master on behalf of complainants, and upon this 
rehearing counsel hâve ably and exhaustively discussed the questions of 
law and fact presented by the record. 

The main contention arises over the 240 acres sold at tax sale to Walter 
B. Beebee. In regard to this tract, it appears that an instrument, pur- 
porting to be a quitclaim deed,'executed by Seward Wilson and wife, 
dated July 24, 1871, and conveying the land in dispute to one J. R. 
Welpton, was deilivered to H. N. Moore at Buffalo, New York, by one 
John W. Sewall, to whom Moore paid $300. The complainants claim, 
and the master finds, that this deed is in fact a forgery, and not the deed 
of Seward Wilson and wife, and that Moore knew it was a forgery, and 
procured it as the first step in the fraudulent scheme he had devised to 
obtain title to the land in dispute. Moore procured a deed from Welpton, 
the grantee in the forged deed, and then claimed to be the owner of the 
land, and, as such, to be entitled to redeem the premises from the tax 
sales already pientioned. He endeavored to induce Beebee to assign his 
tax certificate t6 him, but at first was unable to do so. He deposited 
with the auditor of the county certain sums of money, and, claiming to 
hâve in fact redeemed the land, he finally, on or about the twentj'^-fifth 
of December, 1871 , and after the expiration of the period of rédemption, 
procured an assignment of the tax-^sale certificate to him by said Beebee, 
paying him therefor the sum of $200 over and above the amount of the 
taxes, interestj and penalties. Having thus obtained the assignment of 
the tax certificate,' he procured the exécution of a treasurer's deedj and 
his grantees now claim title under and through this deed so executed. 

On part of complainants it is claimed that Moore's title is obtained in 
fraud, and that it would be contrary to ail the principles of equity and 
morals to permit the complainants to be deprived of their property by 
means so nefarious as those adopted by Moore. Certainly , no court would 
permit the title of a rightfiil owner tobe divested or destroyed by means of 
forgery and fraud, knowingly perpetrated. The deed apparently exe- 
cuted by Seward Wilson and. wife, but in fact a forgery, does not affect 
the title held by the widow and heirs of Wilson; and the défendants can- 
not rest their right to the lands upon this forged instrument. Their title 
can bè made out only under the laie title derived from the sale made to 
Beebee. No question whatever is raised as td the vàlidity of this sale 
to Beebee; and the question to bediâtèrmined is whether itripened into a 
title. . 

On part of complainants it is claimed that, in fact, rédemption was 
made of the premises within the statutory period, aiid that the exécution 
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of the treasurer's deed was therefore a void act, and wholly inoperative. 
To support the daim of rédemption the complainants are compelled to 
rely upon the acts of Moore; for, unless what he did in the premises 
amounted to a rédemption from the tax sale, none was made. Com- 
plainants aver that Moore procured the forged deed in order to make it 
appear upon the record that he was the owner of the land, and therefore 
entitled to exercise the right of rédemption, and that in fact he did re- 
deem the premises. 

In the exceptions filed to the master's report it is claimed that Moore 
had a colorahle title to the lands, and had therefore a right to redeem. 
Certainly, it cannot be true that a person who knowingly procures the 
exécution of a forged deed to himself thereby acquires any title what- 
ever to the land in such deed described. Moore had no title to the land, 
nor color of title, previous to the assignment of the tax certiticate to him, 
and hence had no légal right to make rédemption. 

As against Bebee, the purchaser at the tax sale, a payment by Moore 
to the auditor of the county of a sum sufBcient to redeem the lands would 
not work a rédemption thereof, and thereby defeat the interest of the 
purchaser at tax sale, 

, Thus, in Byington v. Buchwo^, 7 lowa, 612, it is said: "By the sale 
the purchaser acquires a valid and substantial interest in the land. He 
acquires the légal title, sobjeqt to rédemption by the owner, or some one 
having an opposiug interest. His position is, by the statute, made to 
resemble that of a mortjjsagee at common law. Third persons — those 
having no right nor interest in it — hâve no right to divest him of his in- 
terest. The doctrine conceming rédemption is generaUy that one hav- 
ing any right or interest may redeem; but a mère stranger caimot inter- 
meddle in it." . 

In Penn y, Olemans, 19 lowa, 372, it is ruled that "it is settled be- 
yond contre versy that a party having no interest in land bas no right to 
redeem it from a sale for taxes. And, if it turns out that the person 
who pays his money for the purposes of rédemption had no interest what- 
ever to be protected by the rédemption, his act of rédemption can neither 
vest title in him, or divest that of the tax purehager. Nor can such act 
of rédemption inure to the benefit of the owner who had the right to 
redeem." 

This is the well-recognized rule in lowa, and under it, therefore, pay- 
ment of the proper amount to the county auditoj: by a stranger to the 
title, will not divest the purchaser of his interest acquired at the sale; 
and the latter may disregard such payment, and, upon the expiration of 
the period of the rédemption, may demand the exécution and delivery 
oif the proper treasurer's deed. If, however, the tax purchaser should 
consent to rédemption being made by a stranger, and should accept pay- 
ment of the rédemption amount from him, thereby intentionaUy giving 
up his claim to the land, and receiving the money paid in exchange 
therefor, this would be iri effect a rédemption, and would inure to the 
benefit of the true owner of the property. 

If, therefore, it was made to appear in the présent case that Beebee 
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consented to a rédemption being made of the premises by Moore, and 
that in fact Moore did redeem from the tax sale by payment of the proper 
amount, theh such rédemption would inure to the benefit of the com- 
plainants, as the real owners of the property at the timé rédemption was 
made. In brief, the facts of the payment are that Moore paid into the 
hands of the auditor the sum of $625, which lacked some $38 of being 
the full amount needed to perfect a rédemption. An arrangement was 
made between the auditor and Moore to the effect that if Moore did not 
procure an assignment of the tax sale certifleate, then this payment was 
to be considéred as made upon a rédemption; but, if he procured the 
certifleate, theii it was not. A certifleate of rédemption was fllled out in 
a blank which was lefl attached to the book in the auditor's office, and 
subsequently canceled, never having been delivered to Moore. 

Beebee, on the twenty-fifth of December, 1871, assigned to Moore the 
tax-sale certifleate in considération of the payment of $200 over and above 
the amount of the taxes, penalties, and interest. When this assignment 
was made the period of rédemption had expired, and Beebee was entitled 
to a deed. No rédemption had been perfected by any one at that time. 
The true owner of the property had not made any effort to redeem. 
Moore had made a deposit with the auditor, but not of an amount suf- 
ficient to redeem, nor was it an unconditional payment. Under the ar- 
rangement between Moore and the auditor, if Beebee assigned the certifl- 
eate, the moûey was not to be applied by way of rédemption, but would 
belong to Moore. It is not shown that Beebee ever consented to Moore 
redeeming the property. What is shown is that Beebee assigned the cer- 
tifleate of saie upon receiving $200 more than the sum needed to be paid 
in rédemption. To induce him to transfer his rights, by assigning the 
certifleate, it was represented to him that Moore had in fact redeem ed, 
and that he was the owner of the property; but, while it is clear that a 
fraud was perpetrated upon him, and that he was thereby induced to 
assign his interest in the land, it is not shown that he consented to 
Moore 's redeeming the land. Granting that Moore had an interest in 
the land, he did not perfect rédemption, because he did not pay to the 
auditor unconditionally the full amount of the taxes, penalties, and in- 
térests. On the other hand, if he had in faôt no interest in the land, 
thennoact of his would amount to a rédemption, unless Beebee consented 
to rédemption by him, and this consent is not shown. True, there is 
évidence tending to show that fact, and others represented and believed 
that rédemption had been made; but this question is to be determined 
by what was donè by Moore and Beebee. It is proven beyond dispute 
that the latter did not part with his interest in the land until the twenty- 
fifth of Decetnber, 1871, at which time the period of rédemption had ex^ 
pired, and thén he demanded and received the suni of $200 over and 
above the amount' he would hâve been entitled to upon the rédemption. 
He knew that Moore's purpose and désire was toobtain an assignment of 
the certifleate, not as évidence of rédemption, but as a source of title, 
and knowing this, he demanded and received the sum of $200 over and 
above the =taxes and penalties, and, in considération thereof, he assigned 
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his interest in the premises to Moore by transferring the certificate, and 
lois interest at that time was the ownership of the land under and by virtue 
of the tax title. 

If the court should hold that the fraud of which Moore was guilty 
wholly annuls ail that he accomplished by it, this would only resnlt in 
setting aside the transfer by Beebee of his interest in the land, and of 
the tax deed issued to Moore. It could not affect the validity of the in- 
terest held by Beebee, for he is not only entirely innocent of any partici- 
pation in the fraud complained of, but is in fact the only person injured 
thereby. When Beebee parted with his interest in the lands on the 
twenty-fifth of December, 1871, he was entitled to a deed, which would 
hâve vested in him a good title to the lands. By reason of the fraud 
perpetrated upon him by Moore, Beebee might rescind the contract, upon 
discovery of the fraud, and, by repay ment of the money paid him, com- 
pel a reconveyance of the lands by Moore. He might, however, elect 
to waive this right, and treat the voidable contract as valid. If he did, 
then, as he had a valid interest in the land, his interest and title would 
vest in Moore, and the latter could rely thereon as against ail other claim- 
ants of the land. 

Counsel for complainants argue that, in a court of equity, it should be 
held that Moore holds the title derived from Beebee in trust for the right- 
ful owners, to-wit, complainants. The latter, however, never had any 
interest in the tax title. Beebee held the tax title, not for complainants, 
but adversely to them, They had no right to demand the con voyance 
of this title, and Beebee could sell it to any one he pleased. If the sale 
by Beebee to Moore was void for fraud, then Moore would hold the title 
in trust for Beebee. If the latter chose to waive the fraud, then Moore 
became the owner of Beebee's interest and title, and, as complainants 
never had any interest or right therein, it cannot be held that Moore re- 
ceived this title in trust for them. 

In Porter v. Lafferrty, ZS lowa, 254, and Curtîs v. Smith, 42 lowa, 665, 
the suprême court of lowa held that a tax title would not be invalidated 
if the tax-sale certificate was assigned by the tax purchaser in the belief 
that the party purchasing the same was the owner of the land, and as 
such was entitled to redeem ; and if such transfer of the certificate was 
fraudulently procured by false représentations, the party contesting the 
validity of the tax title as owner could not complain of such fraud, and 
had no right of relief by reason thereof, as he was not injured or de- 
frauded thereby. 

The facts in this case show that Beebee had a valid interest in the 
lands as a purchaser at the tax sale, and that, on the seventh day of 
December, 1871, he became entitled to a treasurer's deed for the lands. 
On the tWenty-flfth of December, 1871, he sold and assigned his interest 
and title to Moore. This cale was brought about by fraud on part of 
Moore ; but Beebee makes no complaint, but recognizes the sale as valid. 

Consequently, Moore, on the twenty-fifth of December, 1871, became 
entitled to the treasurer's deed, and the same was executed to him. 
Under this title the défendants now hold the lands. To defeat this title 
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complainants aver that, in fact, Moore, though a stranger to the tîtle, 
redeémed the land before the expiration of the three years. The évi- 
dence fails t'o show that a rédemption was in fact made, and consequently 
the tax title must be held to be valid ; and the défendants are therefore 
entitled to a decree dismissingthe bill on its merits, at cost of complain- 
ants. 

A large part of the argument of counsel, and of the évidence, is directed 
to the question of the validity of the morigage, purporting to hâve been 
executed by Seward Wilson and wife to one C. C. Knowlton on the 
nineteenth day of June, 1862. In the view we hâve taken of the case, 
it is not necessary to discuss the questions touching this mortgage, as the 
same do not affect the chain of title under which the défendants hold the 
lànds. 

The exceptions to the master's report are overruled, and decree ordered 
dismissing bill, at cost of complainants. 



Mills v. Htjbd and others. (Four Cases.) 

(Oireuit Court, B. Oorineeiicut. January 6, 1887.) 

Inju»ctioit-^Pendekte Lite — Rkcbiyur— Cobpobations. 

Where a plan for the incorporation and consolidation of certain Joint-stock 
associations was being carried out, by consent of nearly ail the stockholders, 
under a charter from the législature, and one of the stockholders, who had 
previously favored the scheme, sought by suit in equity to prevent it, and to 
compel an accounting, and the winding up of the old companies, held, that, 
(18 the charges of f raud made in the bill appeared to be baseless, and no harm 
was likely to ensue to any one from allowing the proceedings to go on, ques- 
tions of law arising concerning the validity of the proceedings in several re- 
spects would not be decided upon a motion for an injunction and receiver 
pendente lite. and that sùch motion would be denied. 

In Equity. 

Alvan P. Hyde and Wm. A. Underwood, for plaintiff. 
Henry 0, Eobinson and Goodvnn Stoddard, for Consolidated Rolling- 
stock Co. 

Wm. 0. Case and T. M. Maltbie, for Hurd. - 

Shipman, J. Thèse four motions are for an injunction pendente lite, 
and for the appointment of a temporarj»- receiver in each of said four 
cases. • Upon thèse motions, supported and opposed by ex parte afB- 
davits, it is not expédient to attempt to make an exhaustive finding of 
facts. I shall give merely an outlined statement. 

Frederick H. Mills, the plaintiff, and John Hurd, one of the défend- 
ants, organized on Oetober 1, 1881, an association by the name of the 
Housatonic RoUing-stock Compahy, which subsequently iSsued 27,400 
shares of stock, of $100 each, and owned 1,644 railroad freight cars. 
On December 1, 1878, they organized the New England RoUing-stock 
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Company, which had a nominal capital of $1,011,700, divided among 
311 stockholders, and owned 607 freight cars. On August 15, 1879, 
they organized the Boston & Maine Rolling-stock Company, having a 
nominal capital of $1,250,000, and 365 shareholders, and owning 750 
freight cars. On August 2, 1880, they organized the Bridgeport Rolling- 
stock Company, having a nominal capital of $3,333,300, divided among 
1,170 shareholders, and owning 2,000 freight cars. 

The office of each of thèse associations was to he in the city of Bridge- 
port, Connecticut, unleas the trustées should locate it in some other place. 
The offices remained in Bridgeport until September, 1884, when they 
were moved to Détroit, Michigan. They were moved back to Bridge- 
port, on October 11, 1886, by a vote of four trustées, at a meeting at 
which said Mills was not présent. 

Thèse associations are what are generally known aa "car trust associa- 
tions," formed for the purpose of owning freight cars, and leasing them 
to railroad companies. They are not corporations, but are unincorpo- 
rated associations, the nominal capital of which is represented by cer- 
tificates of stock, and the owners of thèse certificates are shareholders in 
the association. The associations resemble that class of partnerships 
which are not dissolved by the death or bankruptcy of a member, or by 
the assignment of his interest. Kahn v. Smelting Go., 102 U. S. 641; 
Bissdl V. Foss,lU U. S. 252; S. C. 5 Sup. Ct. Rep. 851. 

By the articles of association of each company, the title to its property 
was vested in a board of trustées, upon whom exceedingly large powers 
were conferred. Mr. Hurd and Mr. Mills were the original trustées. 
The former was président and treasurer, and the latter was the secretary, 
of each company. Hugh K. Ritchie, of Montréal, Canada, was subse- 
quently appointed a third trustée. 

In the spring of 1884 serions dissatisfaction existed among the stock- 
holders of ail the companies in regard to Hurd's management, and a bill 
for an injunction, an accounting, and the appointment of a receiver, was 
brought in the superior court for Fairfield county against Hurd and 
Mills. They represented the calamitous results which would happen 
from a receivership. David Trubee and H. C. CogsweU, both of Bridge- 
port, were appointed additional trustées, and the suit was withdrawn. 

■ The dissatisfaction did not subside, and an advisory committee of 
stockholders was appointed, who reported, on August 19, 1885, that it 
was best to obtain from the législature of some state a charter incorporat- 
ing the stockholders of ail the companies as one corporation, which 
should take ail the cars, each stockholder in the new corporation receiv- 
ing one share for each two shares in the old companies. The other as- 
sets of each trust were to be divided among the stockholders therein. A 
printed copy of this report was sent to each stockholder, with a printed 
form of assent to the proposed reorganization. This assent was directed 
to the trustées of the four companies, and was as foUows: "The sub- 
scriber, a stockholder in one or more of the above companies, hereby 
consents to the reorganization and consolidation of said companies under 
the plan suggested in the report of the advisory committee." 
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About 99} per cent, of the shareholders in the New England Company, 
about 99i per cent, of the shareholders in the Boston & Maine Com- 
pany, about 90 7-10 per cent, of the shareholders in the Bridgeport Com- 
pany, and about 87 8-10 per cent, of the shareholders in the Housatonic 
Company, signed and forwarded thèse assents to Mr. Deacon, the book- 
keeper of said four companies. This plan of consolidation, under a 
charter, for the purpose of relieving said Hurd from the exclusive con- 
trol of said business, and placing the control in the hands of the stock- 
holders, was thus received with favor by 92i per cent, of ail the stock- 
holders in said companies. 

The gênerai assembly of the state of Connecticut granted a charter, 
approved April 13, 1886, by which ail the stockholders in said four 
companies were constituted one corporation, by the name of the Con- 
solidated RoUing-stock Company, The charter provided, among other 
things, as follows: 

"Sec. 9. Upon the organization of this corporation, it sliall be capable of re- 
ceivlng, and the trustées of the rolling-stock associations mentioned in the 
fïrst section hereof are hereby authorized to transfer to' this corporation, its 
successors and assigns, any or ail the property of every kind of the said rolling- 
stock associations; and upon such transfer this corporation, its successors and 
assigns, shall become the owner of ail said property, and shall thereby and 
thereupon acquire and be entitled, in law and in equity, to avail itself of 
every right, title, claim, and interest which before such transfer belonged, 
either in law or in equity, to either of said rolling-stock associations, or to the 
trustées thereof. Payment for said property may be made by this corporation 
issuing, to the holders of the shares of stock in either of said rolling-stock 
associations, its stock in the proportion of one share of stock of this corpora- 
tion to two shares of stock in either of said rolling-stock associations." 

" Sec. 11. AU executors, administrators, conservators, guardians, and trustées 
may surrender and assign any stock in either of the associations mentioned 
in the flrst section hereof, held by them as such, to such new corporation, in 
excliange for its stock, in the manner above provided ; and the trustées of any 
of said rolling-stock associations are hereby anthorized and empowered to sell, 
assign, and convey to this corporation any assets in their hands, as such, for 
cash, or the stock of this corporation." 

Another section provided that the cash value of the stock of any non- 
assenting stockholder should be appraised by appraisers appointed by 
the superior court for Fairfield county, and, on tender of the sum fixed 
b}' the appraisal, such stock should be surrendered and assigned to the 
corporation. 

At a meeting of the corporators in Bridgeport, on August 11, 1886, 
the charter was accepted, by-laws were adopted, and directors were 
chosen, Mr. Mills being one of the number, who met on August 18 , 1886, 
and elected the officers of said corporation, Mr. Mills being présent. At 
a meeting of the trustées of each of said four companies, on May 19, 
1886, the foUowing vote was passed, three of said trustées voting in 
favor thereof, the said Mills not voting, and said Cogswell not being 
présent: 

"llesolved, that John Hurd be, and he is hereby, appointed agent of this 
Company, to transfer to the Consolidated EoUing-stock Company, upon demand 
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by said company, bo much of the money, choses in action, bills receivable, 
claimS, demands, or rights of any and every kind wliatsoever, as, witli cars 
already transferred tosaid Consolidated Company, sliall make the assets of this 
company transferred to said ConFiolidated Company, share for sbare, equal to 
the assois of the Housa. R. S. Co." 

On October 8, 1886, at a meeting of the trustées of each of said associ- 
ations, the following vote was passed by each board, said Mills not being 
présent: 

"Whereas, thé législature of the state of Connecticut has incorporated a 
company by the name of the Consolidated RoUing-stock Company, to obtain 
and reoeive from this association its rolling stock, and other property and as- 
sets, and tohereaf ter manage, control.and administerthesame; andwhereaa, 
said corporation has been duly organized; and whereas, about ninety par cent. 
of the shareholders of this association has assented to the transfer of the as- 
sets of this association to said corporation : 

"Now, therefore, resolved that the possession and title of tlie assets of this 
association, hereafter mentioned, be, and the same hereby are, in considéra- 
tion of the premises, transferred and made overto, and conveyed to and vested 
in, said Consolidated Eolling-stock Company, and its successors and assigns, 
forever, namely, ail freight cars and rolling stock of every kind, and parts 
thereof, and the material for the repair or manufacture thereof ; ail buildings 
and structures; ail leases, contracts, and agreements; so much of the other 
assets of this association as shall make the whole assets transferred to said 
corporation, as compared with its stock now issued and outstanding, of a valu© 
equal to the value of the assets as compared with their stock, of either the [in 
the vote of the trustées of each of the four associations the names of the other 
three associations than the one voting are hère inserted] rolling-stoek compa- 
nies, which hâve been or may be transferred to said corporation, to carry out 
thepurposes of its incorporation. 

"Resolved, that Jolm Hurd be, and he hereby is, appointed agent of this as- 
sociation, to make, exécute, and deliver to said corporation, in due form, the 
conveyance and transfers herein provided for, and to take proper receipt 
therefor." 

On October 16, 1886, by authority of said votes, the said Hurd exe- 
cuted bills of sale by each of said companies to the new corporation. 
Each bill of sale contained a schedule of the cars which were transferred, 
and also conveyed "ail contracts and agreements, leases, rights, buildings, 
and structures, and ail interest in and to the same, ail parts and portions 
of cars, and ail materials of every kind for the construction or repair of 
cars." Said Consolidated RoUing-stock Company is now managing said 
cars, and the business connected therewith. AU the assets of neither 
company were transferred. Each company has still to settle its account 
with said Hurd. On October 20, 1886, the subpœnas, bills, and re- 
straining orders in thèse cases were served upon the défendants. 

Until after the first meeting of said directors, on August 18, 1886, the 
said Mills had indicated no hostility to the formation of said new cor- 
poration, or dissatisfaction with the scheme of consolidation and reor- 
ganization, but, on the contrary, was actively in favor thereof. He owns 
315 shares in said companies, and also claims to be a créditer of each 
company. The plaintifPs counsel state that another stockholder, who 
owns 101 shares, wishes to become a co-plaintiff with Mills. 
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The prayer of each of the four bills ia for an account by said Hurd of 
ail hîs financial dealings with said respective companies; that a like ac- 
counting be taken of the dealings of the other trustées; that ail the de- 
fendant trustées may be enjoined against selling or disposing of any of 
the assets of said companies to the new corporation, or to any other per- 
son, and from coUecting any dues belonging to said companies; that the 
Consolidated RoUing-stock Company may be enjoined against purchasing 
or receiving the cars or other assets of said old companies. The bills 
further ask for the appointment of a receiver to take possession of ail the 
property of said four companies, for a winding-up of their alFairs, a sale 
of their property, and a distribution of the proceeds among the share- 
holders. 

The bUls allège, as the grounds of their prayers, the great mismanage- 
ment by said Hurd of the four companies, which improper conduct is 
described at length; that any transfer of their assets to the new corpora- 
tion is without considération, is an actual and intend ed fraud by said 
Hurd upon the stockholders of the said companies, in which inten- 
tion the other trustées participate; that very few of the shareholders 
hâve any knowledge of or hâve consented to the proposed transfer; 
that no stock has as y et been surrendered; and that non-consent- 
ing stockholders will be injured by the transfer. In the argument 
the further points were made that the trustées had no rightful au- 
thority to make such a transfer, without previous assent of the stock- 
holders thereto, and before surrender of ail of the old stock; that no trans- 
fer ever had been made, becausesaid Mills had neitherjoined in the votes 
nor in the bills of sale; and that the législature of Connecticut had no 
authority to incorporate the members of four partnerships, which were 
located in another state; and that the charter was without validity as to 
any non-assenting shareholders. In the affidavit of said Mills it is stated 
as bis belief that the scheme of reorganization was for the purpose of 
freeing said Hurd from liability to the old stockholders for bis misman- 
agement, and of continuing his control in the future, under cover of a 
friendly board of directors. The looseness of the vote under which said 
Hurd made the transfer is also commented upon. 

The Consolidated RoUing-stock Company and the said Ritchie, Trubee, 
and Cogswell, trustées of the old companies, take no issue with the plain- 
tiff as to the mismanagement of said Hurd, and his improper conduct in 
the past. 

From the affidavits it clearly appears that the plan of reorganization 
through a Consolidated company was devised and pushed through by 
those stockholders who were dissatisfied with Mr. Hurd, for the purpose 
of divesting him or any trustées from the suprême control which they 
could exercise under the articles of association, and of placing the control 
in the hands of the stockholders generally. The whole plan was adverse 
to Mr. Hurd; and, while the new directors judiciously retain the benefit 
of his knowledge of the détails of management, they seem to be striving 
to conduct the businegs wisely, and for the benefit of ail the owners of the 
property. The idea of fraud in the transfer, or of fraud in the new cor- 
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poration, is baseless. The gênerai plan of reorganizatîon was assented 
to by about 90 per cent, of the stôckholders of the four companies, and 
bas not been publicly dissented firom, except by the plaintiff and one 
other stockholder. 

It is true thàt the transfer to thé new corporation was made before 
the old stock was called in to be exchanged. Ordinarily, a différent or- 
der of procédure would hâve been the natural one, but it is manifest 
that the managers of the corporation had a great désire to obtain the 
title to and: gênerai çontrol of the property, and to be in a position where 
they could bave an audible voice and an energetic hand in the manage- 
ment; and, instead of waiting for 3,000 shareholders to send in their 
certificates, trnsted to their previously expressed willingness to make the 
exchange.. It seems not improbable that, having two evils to choose 
from, the diréctors selected the least. 

I find from the affidavits no such equity on the part of the plaintiff 
as should lead to an arrest of the plan of reorganization, a sale of the 
assets, and a division of the avails among the stôckholders. Thus far, 
nine-tenths of them apparently prefer an altogether différent course, 
whicli now promises to be much better for their pecuniary advantage 
than a sale under the authority of a receiver would be. 

The plaintiff insists that the transfer, or anj' transfer which is not au- 
thorized by aU the trustées, is void. " When a trust or authority is del- 
egated for mère private purposes, the concurrence of ail who are intrusted 
with the power is necessary for its due exécution." Sinclair v. Jackson, 
8 Cow. 543. This is the gênerai and weU-settled rule; but I am not pre- 
pared to saytbat the rule is applicable toaboard of trustées, nnder thèse 
articles of association, which seem to treat the trustées as acting under 
the System which belongs to a board of diréctors of a corporation. I 
hâve serions doubts whether the technical rules in regard to trustées are ap- 
plicable to thèse boards, and whether they do not act by resolution passed 
by the votes of those présent at a legally called meeting, a quorum being 
présent, ^ather than by unanimous action. 

The next point is that the charter is a void instrument as to any non- 
assenting stôckholders. If it is seen that danger of actual harm to stôck- 
holders will ensue, unless the action of the new corporation is arrested by 
an injunction, it would be proper, in deciding thèse motions, to pass 
■upon the légal questions which may be made under the charter. But 
tinless the occasion is more urgent than it appears to be in the présent 
case, it would be unwise, upon thèse motions, without careful discussion 
of the subject by counsel, to go into the question of the validity of an 
act of the législature, and to express an opinion upon a subject of such 
importance. 

The motions for injunction pmdente lUe, and for a receiver, are denied, 
and the lestraining orders are diasolved. 
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Ambbioak Loah & Tbust Co. v. Tglbdo, 0. & S. Bt. Co. and 

others. 

lOireuU Oourt, N. D. Ohio, December 6, 1886.) 

1. RaH-BOAD COMPANIES— FOEECLOStrtlB OF MOBTGAGE— ApPOINTIKO ReCBIVEBS. 

Although there has been default in the payment of the interest coupons âe- 
cured by à railroad mortgage, yét, if it appear that there is a fair and reason- 
Rble claim by the défendant company, growing eut of contemporaneous con- 
tracts, that the time of payment has been extended, or that the plaintiflfs are 
precluded from relying on the default, — a receiver will not be appointed, un- 
til the court shall détermine that the right of foreçlosure exists. 

2. SaMB— MiSMANAGBMENT OB' PbOPEKTT BY MOBTGAGOB. 

The mère disagreements of the parties as to the management of the property 
furnish no foundation for the appointment of a receiver. That can only be 
done as an incident to some relief falling within tlie jurisdiction of the court 
in relation to the contracta of the parties. The appointment of a receiver 
simply to manage the property is not within the power of a court of equity. 

In Equity. On motion for the appointment of reeeivers. 

The défendant Brown, being largely interested in a railroad then 
undergoing foreçlosure in this court, entered into negotiations in New 
York with the American Finance Company, J. B. Mason, and P. G. 
Jilison for the purpose of raising the money to re-establish the en- 
terprise. Thèse negotiations resulted in a contract between Brown 
and the American Finance Company whereby the làtter undertook, 
for certain considérations, to raise the necessary funds to relieve the 
property, reorganize it under a new company which should operate 
the road already built, connect it with another road near to it, secure 
certain terminal facilities, and extend it to the Ohio river. The 
scheme comprehended the issuanoe of stock and bonds at so much of 
each per mile, a mortgage to secure the bonds, etc. Mason and Jili- 
son agreed to lend the money immediately required to relieve the 
property from the pending suit to foreclose. This transaction, by 
what is called a tripartite agreement between Brown, the American 
Finance Company, and Mason and Jilison, took the form of a loan 
by the latter to Brown upon his notes, secured by the deposit as col- 
latéral, of his securities in the old company, to be substituted how- 
ever by the securities in the new company when organized. In this 
way over $300,000 was realized in cash, and the parties proceeded 
to carry out the scheme of reorganization. Brown went into control 
of the new enterprise, as it was contemplated he should, but subse- 
quently the parties disagreed, and a struggle commenced for a con- 
trol of the directory. Injunction suits were instituted, and Brown 
maintained his control, the bill charges, by fraudulent praetices. 
This struggle depended upon a diaputed right on each side to vote 
the collatéral stock. Subsequently this bill was filed by the trustée 
in the mortgage, and asked the appointment of a receiver, and an 
injunction against negotiating any further bonds. It charges Brown 
and his associâtes with fraudulently obtaining control of the élection 
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for directors/ with fraudulent traffic mismanagement in the interest 
of rival companies, with neglect to secure the terminal faoilities and 
tô extend the road," with misappropriation of the earnings, with mak- 
ing default iû the payment oï the interest coupons, and that he is 
whoUy inBolvent and unreliable. The answers of Brown and the 
Company deny aU thèse charges, set up counter-allegations of bad 
faith, and rely upon the contracta aecompauying the mortgage to 
show that there bas been under them no default in the payment of 
interest, and caunot be until bis notes become due to Mason and 
Jillson. Numerous affîdavits on both sides are ûled relating to thé 
management of the road and the conduct of the parties under thèse 
contracts. The case was heard before Welkbb and Hammond, JJ., 
on a motion to appoint a receiver. 

S. A. Bowman and B. A. Harriaon, for plainiiff. 
, Doyle d Scott anà Burke, Ingersoll d; Sanders, for défendants. 

Hahuond, 3. The impressions made at the argument that tbis case 
does net présent a state of facts justifying the appointment of a re- 
ceiver hâve not been removed by a more careful considération of the 
Bubjeet upon the elaborate printed briefs whioh bave been filed. 
Undoubtedly there are cases where a court of equity may takè hold 
of mortgaged property before default in the condition of the mortgage 
and protect the security against impending danger from fraudulent 
management, but this is not one of them. It would be intolerableto 
extend that principle so as to transfer to a court of equity every con- 
troversy over the management of mortgaged property, or to couvert 
those courts into the supervisors of the control of every corporation 
where property is pledged to secure its mortgage debts. Take one 
feature of this case, dépendent on the question whether it be wise to 
construct that extension of the railroad which was in contemplation 
of the parties to this mortgage and the other contracts connected with 
it, as a simple example. That involves a matter of discrétion in the 
judiciôus management of the property which properly belongs to the 
directors in charge of the company, and it ia not the f unction of a 
court of equity to direct the exercise of that discrétion upon any judg- 
nient of the court that the extension should or should not be made. 
The court, as to that, may be no wiser than the directors, and the 
complainants no wiser than either. If loss occurs to the mortgagees 
from unwise action in that regard, it is one of the inévitable results 
of the mismanagement of property by its owners, and the remedy is 
not, certainly, to be found in usurpations of control by the court, 
through a receiver or otherwise. 

But it is said the ma,nagement isinfluenced improperly by the per- 
suasive manipulations of a rival enterprise. This is a suspicion of 
bad faith that may be well or ill founded, but we do not see why a 
court of equity should, even if it be true, assume to détermine either 
that the extension should or should not be made through the procesa 
V. 29F.no. 10— 27 
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of appointîng a reoeiver and undertaking the control of theproperty. 
ThiB is ail extension of the uses of courts beyond any reaaonable lim- 
ita, and' la dangerous application of their power. Under that doctrine 
the whole business of building railroads might be readîly committed 
to the conrts of equity, and in thé end, perhaps, be more disastrously 
managed. But if it be conceded that a court of equity should interfère 
for relief in such cases, it seems to us that the proper remedy would 
Ée by a bill either to resoind the contract for the fraudulent breach 
of it, orelse to compel its spécifie performance, if. that were possible. 
This bill as originally constructed did not pray for any such relief or 
make any other appeal to the équitable considérations that govern 
thé rigb.ts. of the plaintifF in relation to itscontracts witb the défend- 
ants. It simply asked for the appointment of a reoeiver wbo should 
manage the property and pay the mortgage debt according to the 
terms of tbe oontracts. It did not ask us to complète the extension, 
or to exécute the other stipulations of the contract, or to compel the 
défendant Company todo so; nor did it ask to rescind it, nor yet to 
sell the road and foreclose the mortgage. It seemed to proceed on the 
theory that it is the right of dissatisfied créditera to bave a receiver 
■wheiiever the management df thé property does not suit them. We 
do not Understand the law to beso. Whatever may be the powers oi 
a court of equity to constrnot railroads or to manage them tbrough re- 
ceivera, in format least, those powers must beexercised as an adjunct 
tothe jurisdictiou of enforcing some of the well understood équitable 
rights of the parties in relation to their contracts. Tbere is no such 
branch of équitable jurisprudelice as the appointment of railroad re- 
ceivers for the management of> the property upon any and every dis- 
agreement of tbose interested as to the proper conduct of the business. 

It is not wonderful that creditors imagine they are entitled tosuch 
relief, nor that disappointedi apeoulators suppose there is such a 
method of mitigating their lôsses or correcting their mistakes of con- 
tract, considerihg the strides that bave been made in using tbe courts 
for such schemes; but the caae must fall within some one of the de- 
partments of équitable jurisprudence to entitle us to entertain it, 
whatever we may do aftôr we get hold of it. 

On thiè suggestion of a defeot in the bill the prayer was amended, 
and it now assumes the form of a bill to foreclose a mortgage upon 
defanlt of payment of interest. Now, in this form, we cannot and 
should not proceed to resoind the contract, or to reform it, or to 
apecifically exécute it, or to sùbstitute one board of directors for an- 
other, or to give guidance to; the existing direetory, or to transfer the 
management of the property to others who would like to be in charge, 
or, indeed, to do anything concerning it — appointing a receiver in 
the mean time-r- whicb the plaintiff would like to hâve done with it. 
We can only look at the suit as a bill to foreclose a mortgage, and 
nothing else, whatever the facts might, on a bill filed for some other 
purpose, justify. The difficulty of maintaining any other relief than 
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to respind tbt cpntjçicjts for the aUeged firauds is manifest iù read* 
ingthp allegatiGns of the bill and the contràctB of the parties. As 
a bill to foreclose a m^rtgàge the cireumstance appears that, sub- 
stantially, that is not realiy the ground of complaint, but diasatisf ac- 
tion with the management of the road, disappointment in not being 
able to control the directory, or furtber back, a realization that the 
contract may not be as wise as it was supposed to bave been, nor as 
carefuUy guarded to secure the interests of plaintiff 's bene&ciaries, as, 
perhaps, it might bave been. But it is plain that a court of equity 
will not on such grounds as those take control of the property, and 
manage it through a receiver. If plaintiff bas been overreached by 
fraud, possibly a bill to cancel the transaction would lie, possibly a 
bill to control the action of the company's directory, if there be any 
ground for that, but certainly not a bill to foreclose a mortgage not 
broken in its conditions when the bill was filed. And, as to occur- 
rences sinee, there hâve been filed afi&davits and counter-aflSdavita 
concerning the non-payment of Brown's notes in New York, but they 
do not alter the situation, since, if anythiug can be asked beeause of 
thèse occurrences, they must be pleaded by amended or supplemental 
bill. 

This requirement of the case relieves us largely of the necessity of 
considering the force of the allégations of the bill in respect of any 
other relief than that which is asked, and confines us to those which 
are material to the snbject of a foreclosure of the mortgage, and the 
détermination of the dispute whether, as a fact, there bas been such 
a breach of its conditions as entitles tbe plaintiff to a foreclosura. 
But before going to that we may say that, while we bave conceded 
the gênerai proposition that a court of equity will sometimes interfère 
by injunetion to prevent a waste or destruction of the mortgaged 
property before the conditions of the instrument bave been broken 
and a right to foreclose accrued, it does not thereby resuit that the 
court will appoint a receiver to manage the property until the mort- 
gage can be foreclosed. That would come to the assumption of the 
management by the court of ail mortgaged property where there was 
détérioration or fear of it. But in this case it is sufficient to say that, 
aside from disagreements as to the best mode of managing tbe prop- 
erty, tbere is no substantial charge of a waste of it; the controversy 
about the cross-ties, like the others, being a mère suggestion as to 
the better management of the affairs of the company, and at most too 
insignificant in its charaoter to be applicable in support of this motion 
for a receiver. AU this eharacter of allégations in the bill amount to 
protests against the management of tbe company under its présent 
control, and are such as a eritical business judgment might make 
against the management of almost any railroad enterprise, — a mère 
confliet of opinions as to business opérations. 

We come now to the question whether there bas been a breach of 
the conditions of the mortgage, so that the plaintiff is eutitled to fore- 
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close it. It cannot be deniëd that tbe interest due npon tbe ooapona 
bas been in default, and striotly according to tbe tenus of tbe mort- 
gage there bas been a breacb of its conditions. Bat there are otber 
facts connected mth tbis, Vbicb, if tbey do not excuse that breacb 
and àmount to an extension of payment of tbe coupons, certainlj 
fumisb abundant reason for a refusai bj a court of ëquity to appoint 
a receiver pending the dispute wbether tbe piaintifF is entitled to a 
foreclosure because of it. Indeed, tbe very existence of a reasona- 
ble dispute as to wbether the conditions of tbe mortgage bave been 
broken is sufficient to cause tbe court to refuse a receiver; for one 
ougbt not, ordinarily, to be appointed unless the rigbt of foreclosure 
is clear and indisputable, and this upon the gênerai ground that one 
lawfuUy and by the contract of parties in possession of the property 
should not be disturbed in that possession except in a clear case of a 
rigbt to :do that. Thèse railroad mortgages provide for tbis, as does 
that in this case, by enabling tbe bondholders to take possession, upon 
default, through a trustée; and while this is only cumulative to the 
remedy in equity, the existence of that provision in itself furnishes 
the main ground for the appointment of a receiver bythe court on a 
bill to foreclose, for otherwise it is not an absolute rigbt to dispossess 
the Company pending a bill to foreclose. It is generally done be- 
cause this and other stipulations of the mortgage, together with the 
fact that defaalt itself évidences bad management and the necessity 
for a change of possession, justify it; but still the appointment of a 
receiver is not a matter of course in ail cases upon a default and a 
bill to foreclose, nor if it appear that the company mây excuse the 
default, or tbe plaintiflf be estopped by contract or otherwise from re- 
lying on it. There, other considérations come into play, and the 
court sbould generally not disturb the possession nntii the rigbt of 
foreclosure bas been established at the hearing. It is, therefore, not 
only unnecessary, but improper, that on this motion, upon proof by 
affidavits and counter-afSdavits only, we should undertake to con- 
stroe thèse contraots, and say now that the plaintiflf is entitled to 
a foreclosure, and by conséquence of that to a receiver, preliminary 
to a decree of sale and foreclosure. It is sufficient hère to say that 
by reason of tbe stipulations of the tripartite agreement, it may be 
fairly claimed by défendants that no default bas taken place by the 
mère failure to pay tbe coupons, but that under those stipulations 
tbe right of payment has been extended by the plaintiflf, or those it 
représenta. The plaintiflf dénies this construction, and says that the 
contracts taken ail together do not mean that; but we tbink the case 
présents areasonable controversy over that point, ahd, Until it is set- 
tled, we should not appoint a receiver, particnlarly since the plaintiflf 
may renew the motion at any time if subsequently occurring facta 
bave made it justifiable to do so, and tbe order overruling this mo- 
tion will réserve to plaintiflf tbe right to renew it. 

We eome to this conclusion the more reàdily because we can sea 
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from thè frame-work of this bill, the absence, originally, of any prayer 
to foreclose, the course of the argument, and the whole case, that 
plaintiffwasdriven to assume a right to foreclose as the best possible 
ground upon wbich to predicate the demand for a receiver; the real 
objection being dissatisfaction with its con tract, as subséquent events 
develôped its weakness, and its purpose and endeavor to escape the con- 
séquences of a misadventure in getting control of the enterprise. Eail- 
road mortgagea are sometimes used as an instrumentality of advent- 
urous spéculation rather than a saf e security for money advanced, and 
"while the courts should use every possible endeavor to save tO the ut- 
jnost the vàlbè of the security, when properly called on to do so, they 
should not suffer themselves to become likewise an instrumentality 
of adventurous speculators seeking to use the courts as weapons of of- 
fense in the warfare that goes on among thernselves- Courts should 
be confined strictly to the domain of courts of law and equity engaged 
only in the busines of settling, according to the established rules 
of law and equity, the controversies that arise and corne within the 
workshop of jurisprudence, but not those that lie outside and within 
the arena of gladiatorial strnggles for business advantages and 
spéculations. The plaintiff hère does not like — and perhaps is 
alarmed, possibly, not without cause, at — the conduct of their joint en- 
terprise by the défendants; but that dislike and alarm do not furnish 
any solid basis of interférence by a court to appoint a receiver to quiet 
that alarm. We cannot look only to the mortgage, and shut our eyes 
io the other contracts and transactions between the parties from 
which it appears that they were joint adventurers in an enterprise of 
which this mortgage contains only a part of the agreements and stip- 
ulations. Looking at them ail, we do not find that the plaintiff is 
certainly now entitled to foreclose the mortgage, and to a receiver 
pending that foreclosure. 
Motion denied. 



A. & W. SpkAgdb Mamcf'q Co. and anothèr v. Hoyt and others. 

(Oireuit Court, D. Oonmeticui December 18, 1886.) 

Pabtnbbship— Pabtnbbship Peopbbty— Titlb in Pabtnbk— Heibs Subjbct 
TO PabtSeeship Teust. 

A. S. and W. S. were partners under the name of A. & W. S. A. S. died, 
and, by the agreement of his administratrix, his wife; the business was Con- 
tinued UKder the same name, with the joint capital, and as the joint prop- 
erty, undér the management of W. 8. W. S. purchased, with joint funds, 
for the pftrtnership, the B. M. property, on which a factory was erected, 6n 
which wàa expended $1,000,000 of the partnership funds, and took the deeds 
in his own naine. Af ter taking into the partnership his son and t wo nephews, 
hé died. leaTitig, among others, four minor hoirs,' ôhSldren of his daughter 
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Su^sequently the partnership TTas changed înto a corporation, and the vari- 

■ OUB interests in tne property conveyed to ttie corporation in exchange for 
stock, ail by the consent and àgreement of ail interested; the minora being 

■ represented in the transaction by their legally appointed guardian. After- 
wards the corporation failed, and its property was conveyed to plaintifE in 
trust for its creditors. Plaintiff, by this bill, seeks to restrain the said minor 
heirs from bringing ejectment cri the ground that the conveyances as to them 
were unauthorized, and for a decree giving him the légal title. Eeld, that W. S. 
held the légal title subject to the partnership trust, and that the heirs received 
the same subject to the trust. 

S, BAMiy— Pabtnbbship Rbaltt, fob Paktnbkship Pdrpobeb, Pkbsonaltt. 

Held, also, that, for the purposes of the partnership, the real property was 
personalty. 

8. Same— eoBPOKATioN FoBMED op Paetnbkbhip Takes Its EQmxiBS m 'Rbalty. 
Seld, also, that the corporation havlng been f ormed by consent out of the part- 
nership, the corporation taking the property as well as the debts of the flrm, 
and the owners having the same interest in the property of the corporation 
that they had bad in the partnership, the transaction gave the corporation 
the same équitable estate in the property in question that the partnership had 
had. 

4. Equitt — Decrbb — Convetanob op Titlb — Powbb of TJnitbd Btatbs 
Courts. 

Seld, also, that courts of equity of the United States for the district of Con- 
necticut, having the power to administer the remédies provided by a statute 
of the State of Connectiçut, and by virtue oï that statute to vest the title to 
real estate by decree, without any àct of the respondent, the trustée is eutitled 
to a decree vesting in him the légal title to the estate. 

In Equity. 

Charles E. Perhins, for plaintiifa. 

James McKeen and Thomas E. StUlman, for défendants. 

Shipman, J. The défendants William S. Hoyt, Edwin Hoyt, Sarah 
H. Lee, and Susan S. Francklyn, being the four children of Mrs. Susan 
Sprague Hoyt, who was a danghter of William Sprague, Sr., together 
with the husbands of Mrs. Lee and Mrs. Francklyn, brought in the su- 
perior court for New London county four actions of ejectment against the 
complainants, each suit demanding the seizin and peaceable possession 
of one undivided eighth part of certain tracts of land in the town of 
Sprague, in this state, forming what is known as the "Baltic Mill Prop- 
erty," together with the water-power and water-rights appurtenant 
thereto. Edwin Hoyt's suit waa brought by his next friends, he being 
alleged to be a person of unsound mind. Thèse suits were removed to 
this court, and are now pending therein. 

This is a bill in equity by the défendants in the actions at law to en- 
join the plaintiifs therein from further proceedings in said ejectment 
suits, and to compel the respondents to convey to the complainants the 
légal title in sâid real estate whlch is now vested in the respondents, or 
to hâve the same vested in the complainants by decree of this court. 

Nearly ail the facts in this case are stated in the opinion of the su- 
prême court in Hoyt v. Spragne, 103 U. S. 613. The partnership, in the 
business of manufacturing, of Amasa Sprague and William Sprague, Sr. , 
under the na,me of A. & W. Sprague, before the year 1843; the death of 
Amasa Sprague, in 1843, leaving a widow, Fanny Sprague, who was his 
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adminîsti-atrix, and two sons, Amasa and William, and two daughters; 
the continuanee, under the same name, of said business, with the joint 
capital, arid the enlargement of the business, and of the joint property, 
under the active management of William Sprague, Sr. ; his purchase oi 
the interest of one of the daughters of Amasa; the taking into partner- 
ship, shortly before the death of William, Sr., of his son, Byron, and 
Amasa Sprague and William Sprague, the two sons of Amasa, Sr.; the 
death of William Sprague, Sr., intestate, in October, 1856, leaving a 
•widow, Mary Sprague, who was his administratrix, one son, Byron 
Spragtie, and the four children of his deceased daughter, Mrs. Hoyt, 
who are the présent défendants; the non-settlement of the estate of Will- 
iam Spfâgûe, Sr.; the continuanee of the firm of A. & W. Sprague by 
Byron, Amasa, and William, Jr., with the consent of the two adminis- 
tratrixes andEdwin Hoyt, the father of said children, that the partner- 
ship estate should be continued in the business of the firm as before; the 
purchase by Amasa and William, in 1862, of the interest of Byron and 
the Other daughters of Amasa, Sr., so that the only persons thereafter in- 
terestéd in the firm property were the widows of Amasa, Sr. , and William, 
Sr., Amasa, and Williara, Jr., and the défendants; the appointment, in 
Februaryj 1857, by the probate court for the town of Warwick, of Mary 
Sprague, the grandmother of said four children, as their guardian; the 
chartering, in 1862, of the A. & W. Sprague Manufacturing Company; 
its organieation, in 1865, for the purpose of holding and managing ail 
the property of the firm, except that which was known as the "Quidnick 
Company Property;" the pétition of Mary Sprague, guardian of the four 
défendants, and of Edwin Hoyt, their father, to theï^islature of Rhode 
Island, asking authority to vest in the corporations to be formed the title 
of the said four children in the firm property of A. & W. Sprague; the 
resolution giving said authority; the important agreement of April 1 , 1865, 
appointing Messrs. Thurston and Gardner référées to examine the entire 
property of sàid firm, ascertiain its value, and the amount of each party's 
interest therein; the report of said référées; the order of the court of pro- 
bate, upon the pétition of Mary Sprague, guardian, empowering her to 
make cohveyance to the A. & W. Sprague Manufacturing Company of 
ail the right and title which said four children had in and to the prop- 
erty and assets of A. & W. Sprague other than the Quidnick property; 
the conveyance, on August 9, 1865, by Fanny Sprague, individually 
and as administratrix, by Amàsa and William Sprague, and by Mary 
Sprague, individually and as administratrix, — and as guardian, of ail the 
property of said firm, except the Quidnick property, to said corporation; 
the allotment of stock therein to said guardian in accordance with their in- 
terest in said property; the settlement of the guardian's account; the de- 
livery to Sarah S. Hoyt of the amount of their interest in the estate; 
sundry faéts in regard to the acquiescence of William S. Hoyt and his 
two sisters in the transfer of the property in Rhode Island to said cor- 
poration; the subséquent ihsolvency of said corporation, in 1873; and 
the conveyance to said Chafee, in trust for its creditors, — are stated in 
said opinion. 
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On Aprîl 17; 1847, Fanny Sprague, acting for herself and her miner 
ehildrem, and Mary Anna Sprague, one of her daughters, agreed with 
William Sprague, Sr. , that he might retain the possession of ail the part- 
liership property, and use and erûploy the same in the prosecution of 
the business formerly carried on by said firm of A. & W. Sprague, using 
the firm name, and conducting the business for the mutual benefit of 
himself and of the widow and children of Amasa Sprague, until Septem- 
ber 12 , 185 1. This contractwas subsequently ratified by Alniira Sprague, 
the daughter of said Amasa. 

William' Sprague, Sr., purchased, with copartnership 6r joint funds, 
and for the business of A. & W. Sprague, the lands now known as the 
" Baltic Mill Property," between June 20, 1856, and September 30, 1856, 
received deeds thereof in bis own name, and commenced, in thesum- 
mer of 1856, to build an extensive factory thereon as a part of the joint 
property. The mill was completed by the firm in 1857', after the death 
of said William, Sr., and about a million dollars of partnership money 
was €xpended thereon, The manufacture of print cloths was carried on 
there, both(by the firm and' by the corporation, until the failure of the 
latter, in 1873. Thèse cloths were "finished" at the print-works of the 
firm, in Rhode Island. 

The référées appraised the Baltic. mill property, and included its val- 
uation in theassets of the firm.: The property went into the possession 
of the corporation under the conveyance of August ,9, 1865, and was 
thereafter managed by it, as its own, until its failure, and was then con- 
veyed to said Ohafee, who eptered into possession thereof, and expended 
upon it about 6250,000 in the repairs of extensive damages which were 
caused by a flood. 

In deciding that, after the death of William Sprague, Sr., in 1856, 
the entire partnership estate continued in the business of the firm, as 
it had been before, with the consent of those primarily beneficially in- 
terested, and without fraud; and that by such continuance, with con- 
sent, "the property became liable to the partnership debts subsequently 
incurred, as well as to prior debts;" and that Mary Sprague, asguardian, 
was authorized by the législature of Rhode Island, and by the probato 
court, to convey the interest of her wards in ail property situate in 
Rhode Islandtb the A. & W. Sprague Manufactu'ring Company, by way of 
investing the said interest in its capital stock; and that her conduct was 
without fraud; and that the proceedings taken by the parties to effect a 
transfer of the partnership estate to the corporation were substantially 
regular, — the suprême court disposed of .nearly ail the important ques- 
tions which exist in this case. 

The défendants insist that the property which is the subject of this 
suit is real estate situate in Connectiout, and that neither the législature 
of Rhode Island, nor the probate court, had the ppwer to authorize Mrs. 
Mary Sprague, as guardian, to convey the real estate of her non-resident 
wards which was situate in another state.. If the défendants, at the time 
of the conveyance, owned real estate in Connectiout, the plaintiifs con- 
cède that the deed of Mrs. Sprague, either as administratrix or aa their 
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Rhode Island guardîan,, couîd not convey such land. It is furthermore 
conceded that they had the légal titJe, but it is contended that it was à 
bare légal title; that the land \yas partnership assets, and was and is, for 
ail partnership purposes, to be treated as personal property; thatthe éq- 
uitable title was vested in the corporation by the deed of the suryiving 
partners aûd of Mrs. Mary êprague, as administratrix ; that Mr. Chafee 
is properly vested with the same title; and that the défendants should 
be compelled to convey to him the légal title also. 

The défendants insist that the English rule of an "out and out" con- 
version of réal estate, which was purchased with partnership funds for 
partnership purposes, absolutely into personal estate, does not exist hère, 
and that,' by the establishèd doctrine of the courts of this country, the 
tenure of partnership real estate which stands in ihe name of a deceafeed 
partner will not be disturbed in equity, except so far as is necessary to 
pay partnership debts, and adjust the rights of the partners bet^een 
themselves, which was not âttempted to be donc in this case. But they 
say that hèithèr the English nor the American rule is pertinent hère, be- 
cause the property was not, accurately speaking, partnership capital. 
It was purchased by William Sprague, Sr., and the entire business was 
carried oh by him alone, for the benefit of himself and his brother's 
family. They further say that althoiigh, in its inception, this real es- 
tate waà^ ùôt, àccurately speaking, partnership capital, they do not dis- 
pute that the same réasons which lead courts of equity to treat such Capi- 
tal invested in real estate as personalty, in settling partnership afiairs, 
would hâve led to the treatraent of this as personalty, in a suit which 
might bave been instituted to wind up the business; but no such pro- 
ceeding was taken. They further say that it may be that a valid ad- 
justment of accounts could hâve been made between the administratrix 
and the suTvivihg partners which would bave involved a release, valid 
in equity, of her deceased husband's interest in the Baltic miU property, 
but nothing of that kind was done or âttempted; that, in the contem- 
plation of ail the parties, the estate of the children in the mill was com- 
pletely vested in them, and the attempt was to put the title thereto in 
the corporation by a direct transaction with the Rhode Island guardian. 
They say that, in so far as William Sprague, Sr., was the owner in his 
own right of this property, the title thereto, légal and équitable, went to 
his heirs; so far only as he was a trustée for others, to that extent his 
heirs are trustées. 

I do not think that much importance can be given to the fact that 
when thè mill-site was purchased William Sprague, Sr., was a sole sur- 
viving partner. The land was bought between June 20, 1856, and Sep- 
tember 80, 1856, with the funds of A. & W. Sprague, for the enlargement 
of its manufacturing business, and became liable for its debts. Shortly 
before Mr. Sprague's death, which occurred October 19, 1856, he took 
his son, Byron, and his two nephews, into partnership. The précise 
date does not appear, but it was probably after October 1, 1856. The 
miU and ail its appurtenances were afterwards completed by the sur- 
viving pàPtners, at a total expense of $1,000,000, pàid from partnership 
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funds; and was managed as ^ part of the extensîve manufacturîng busi- 
ness of the ûxtix. There was nq séparation of the Baltic property, as pos- 
sessing a distinct character, from the rest of their property, and no valid 
distinction, can be made between, this mill and the Rhode Island mills of 
the firm, which were built betw;een 1843 and 1856. AU were equally 
and alike partnership assets; and the interest of the Hoyt children in the 
Connecticut property was, both at and before the transfer to the corpora- 
tion, properly regarded as of the same character as their interest in the 
Rhode Island estate; that is, it waa an interest in partnership stock. 

The next question is as to the effect of the conveyance by the surviv- 
ing partners , and Mary Sprague, as administratrix, upon the chil- 
dren's interest in the Baltic mill property. It ia not necessary to con- 
sider whether the English rule in regard to partnership real estate bas 
been or can be adopted in its. entirety in this country. The principle 
which underlies the décisions of the suprême court and of state courts of 
high authorityis sufladent toqontrol the case. 

In Shavjfs v.,Klein, 104 U. Ô. ,1Ô, which was a bill in equity to re- 
strain thç eîtÇQutor pf ,tbe àeceased partner from prosecuting a,ctions of 
ejectment agai^nst the purchasefs of partnership land from the surviving 
partner, wjiicp had been sdld by bim to pay partnership debts, the 
court says that the right of the ^urviying partner is an équitable rlght, 
açeompanied by an équitable title, and is an interest in the property 
which courte of chancery will .recognize and support; and in reply to 
the question, "^hat is the right? " the court further says, "Not only 
that the court will, when necessary, see that the rea! estate se situated 
is appropriated to the satisfaction of the partnership debts, but that for 
that purppse, and to that extent, it shall be treated as,-personal property 
of the partnership, and, like othér, personal property, pass under the 
control of the, surviving partner. , This control extends to the right to 
sell it,, or so, much of it as is necessary to pay the partnership debts, or 
to satisfy.the just claims pf the surviving partner^" It is not to be sup- 
posed that the court mean^ that the land is to be treated as personalty 
only when its avails are required to pay partnership debts, or to satisfy 
the claims of the surviving partûer. The language is used with référ- 
ence to the, Tacts of the case which was under discussion, and the princi- 
ple is of somewhat broader scope. Accordingly, in Àlknv. Withraw, 
110 U. S,' 119, S. C. 3 Sup. Ct. Pep. 517, the court say: "Real prop- 
erty owned by a partnership, and purchased with partnership funds, is, 
for the purpose of settling the debts of the partnership, and distributing 
its effects, treated in equity as personal estate." In Foster^s Appeau, 74 
Pa. St. 391, tîiè court.says that the reconversion of partnership real es- 
tate to its cçndition as land takes place when the partnership is dis- 
solved, wound.up, and completaly ended. 

The prinqiple of the varions cases is, that real estate bought for and 
applied tq partnership uses, with partnership funds, is, after the death 
of one of the partners* to be treated in equity as personal property, for 
ail thepypper and necessary purposès, needs, and requirements of the 
partnership. How the part which remains after the partnership needs are 
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satisfied îs to IJe distributed it is not necessary to coàsider.. Pars. Partn. 
(Ist Ed.) 871-873; Bncbm, v. Simner, 2 Barb. Ch. 1&7; 'Minghaatv. 
Ohamplin, 4 R. I. 173; Way v. StebUns, 47 Mich. 296; S. G. 11 N. W. 
Rep. 166; SA«arer V. Sft€arer, 98 Mass. 107. 

The Jtarinership property, business, and debts of A. &W. Sprague had 
become too large, in the year 1865, to be continued in the name of in- 
dividuals, whose lives tnust terminate. The assets of the firm were over 
$6,700,000, the liabilitieswere $2,870,000, leavjng the net value of the es- 
tate about $3,860,000. The business of the firm -was manufacturïng, 
•which reOfilired the ownership of mills and real estàte. It was manifestly 
impracticable to continue, as a firm, to manage real property of this mag- 
nitude, some of which stood in the name of deceaàed partners, and the 
Test of which must stand in the name of individuals. If the business 
was to be continued, the partnerahip must be converted into, and the 
assets must be transferred to, a corporation, and the varions interests of 
the members of the copattnership, of the administratrixes, and of the 
tenants in comnion of the real estate, must be represented by stock. 

Ail the persons interested in the estate, who were capable of contract- 
ing, agreed that the business should be continued, and that a corpora- 
tion should be formed. The minors were represented by their guardian 
and theiï father, both of whom, as is manifest by their pétition to the 
gênerai assembly of Rhode Island, were désirons that the partnership 
should be tumed into a corporation, and that the property of the minors 
should be continued therein, and should be represented by stock. The 
fact that the two persons who represented the children, and were in a 
position to act in their behalf, united, eamestly and honestly, with ail 
the persons of full âge who had any interest in the partnership, in its 
conversion to a corporation, is a fact of vital importance; for it is not by 
any means supposed that surviving partners can, by' their owji unaided 
act, tranpfer the real estate of thé' minor heirs of a deceased partner to a 
corporation, and compel them to beoome stockholdera therein. The 
same consent was, in this case, given to the transfer of the real estate to 
the corporation which was given to the continuance of the partnership 
estate iû the business of the firm after the death of William Sprague, Sr. , 
and was given for the same reason, viz. , the supposed benefit of the 
minors. 

The corporation was organized for the purpose of placing and vesting 
in it the property of the firm subject to its liabilities. By the deed of 
the surviving partners, and of the administratrixes of the deceased part- 
ners, the équitable title to the real estate was conveyed to the corpora- 
tion, and it assumed debts of hearly $3,000,000 which rested upon the 
estate. The respective interests of the partners andownersin the assets, 
less the amount of the debts, were manifested in the form of stock, of 
which eàch recei'ved his or hef proportional share. The transaction was 
the formation, by consent, of a. corporation out of a copartnership; the 
corporation taking thé property as well as the debts of the firm, the 
owiiers hàving the same interest in the property of the corporation that 
they formerly had in the partnership property. The équitable title.thus 
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transferred remained in the corporation until its failure, in 1873, when 
it œade an assignment of ail its property to Mr. Chafee for the benefit of 
its creditors. 

The grandchildren attained their majority as follows: Mr. Lee in Oc- 
tober, 1866; Mrs. Francklyn In October, 1866; William T. Hoyt in 
January, 1868; and Edwin Hoyt in July, 1870. The actions of eject- 
ment were brought on October 1, 1879. 

I do net deem it necessary to consider any questions of estoppel 
against the right of the three elder children to maintain their actions of 
ejectment, growing out of the fact;that they accepted the dividends upon 
their stock, and might hâve known, "had they used the means and op- 
portunities directly at their eommand," that the Baltic property, situate 
in Connecticut,' was claiméd to be a part of the assets of the corporation, 
nor shall I consider the questions growing out of the alleged incompe- 
tency of Edwin- Hoyt to acquiesce in any disposition of his property, 
because my conclusion is that the Baltic property was, from the time of 
its purchase, partnership property, and liable for its debts, and that, 
subject to the payment of the debts of the firm, it properly became a 
part of the assets of the corporation iu 1865, and that thereafter only a 
bare légal title remained in the four children of Mrs. Hoyt, whioh title 
it is compétent for a court of equity to direct to be released to its équi- 
table owner. 

A statute of donnecticut provides that ''courts of equity may pass the 
title to real estate by decree, without any act on the part of the respond- 
ent, when, in their judgment, it shall be the proper mode to carry the 
decree into effect; and such decree, having been recorded in the records 
of lands in the town where such real estate is situated, shall, while in 
force, be as effectuai to transfer the same as the deed of the respondent 
or respondentSi" Courts of equity of the United States for this district 
hâve the power to administer this remedy. Fûch v. Oreighton, 24 Hovv. 
159; In re Broderick's WiU, 21 Wall. 503; GerOral Foc. B. Oo. v. Dyer, 
1 Sawy. 641. 

Let there be a decree enjoining against the prosecution of said actions 
of ejectment, and vesting in Mr. Chafee the légal title to said estate. 



BUBE V. KiMBAEK. 
{OireuU Court, N. B. lUinoù. january 17, 1887.) 
Intonction — BrSach — CoNTEMPT — Infmngement of Patent — Bond — 

KNOWLKPGB 01" FlLING, 

Wliere a preliminary injunction to restrain the infringement of patent- 
rights is grantèd, on condition that a bond be flled by the plaintiff, and the 
défendant waspresent in court at the time the order wa.8 read and approved, 
and the complaipant then exhibited the f orm of bond which he was required 
to give, and stated that the bond would be flled as soon as the surety's signa- 
ture could bè obtained, and it was in fact flled on the same day, the défendant 
cannot, in proceedings to punish him for contempt in oommitting a breach of 
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the injunctîon, jilead in justification that lie was ignorant of the fliing; of »he 
bond, it being nis duty, without notification, to ascertain whether the b mi 
had been fllea or not. 
2. Same— Maitopacture of AKTiCLas Involviko Pbinciplb in Issub. 

Wliere tlie çrinciple involved in a patent is the point in issue in a suit lo re- 
Etrain its infringement, the défendant will commit a breacb of a prelimînary 
injunction, and be punisbable for contempt, wliere, for the purpose of evad- 
ing the injunction, he continues to manufacture articles involving the sàme 
principle, with but slight modifications of structure. 

Rule to Show Cause. 

Munday, Emrts de Adcoch, for complainant. 

Gobum & Thacher, for défendant. 

Blodgett, J. This is a proceeding to pujiish the défendant for an al- 
leged contempt of the injunctional order entered in this case on the sec- 
ond day of Aùgust last. 28.Ped. Rep. 574. The bill was filed on thé 
fourteenth of May last, and alleged that complainant w»s then the owner 
pf Patent No. 142,989, duly issued to himsdf from the patent-office of 
the United States in September, 1873, for certain "improvements in 
wagon-bodies;" Patent No. 187,452, issued from the patent-office of the 
United States to himself inFebruary,1877, for "improvements in wagon- 
body irons," and patent No. 187,450, issued to himself from the patent- 
office of the United States in February, 1877, for "improvements in 
dash-boards." The bill charged défendant with the infringement of the 
invention setforth and claimed in ail of thesaid patents, and that he was 
then, at the time of the flling of the bill, engaged in the business of 
manufacturing and selling wagon bodies containing devices covered by 
claims in ajl of thèse patents. A motion for an injunction penderete lite was 
made in the case, and, after hearing and considering thesame, the court, 
on the second day of August last, entered an order commanding and en- 
joining "the défendant, his clerks, and attorneys, agents, servants, and 
workmen, that they forthwith and, until the further judgment and de- 
cree of the court, desist from directly or indirectly, in any way or man- 
ner, making, using, or sellipg any wagon bodies, or dash-boards, or 
wagon-body irons, substantially as déscribed and claimed in said letters 
patent, or either of them;" reserving, however, to the défendant theright 
to sell, at current priées, the completed bodies he then had on hând, to 
the number 112, and no more. It is now charged that défendant has 
wholly disiregarded the said injunction, and has continued to make and 
sell wagon bodies and dash-boards, and to use wagon-body irons, covered 
by and included in the claims of the said several patents, and the court 
is asked to punish such alleged contempt of its process and orders, A 
rule to show cause why the défendant should not be dealt with for the 
alleged contempt was duly issued, and the défendant has made returnto 
said rule 

This return assigna various reasons why the défendant should not be 
punished for the contempt charged: 

(1) That the injunction and order was granted on condition that the com- 
plainant should file a bond, with surety to be approved by the clerk in tha 
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sum of $5,000, conditioned for the payment of suçh daçaages as might be 
awarded the défendant în case of the dissolution of the iiijùnction, and that 
défendant never had, until on or after August 16th, any notice that such bond 
had been flled and approved. 

(2) That the défendant, after the issue of such order, completed only 10 
wagon bOdies containing the improvements covered by the patents in ques- 
tion, and that said 10 wajgop podies were in procesa of manufacture, and 
neàrly flnishèd, at the time the irijunction was ordered. 

(3) That ail the wagon bodies made since the injunction wias ordered, with 
the exception of the 10 flrst mentioned, hâve not contained any of the devices 
covered by the patents, 

(4) That the wagon bodies made by the défendant since the granting of 
said order hâve not infringed upon any of the valid claims of eitlier of said 
patents, when said claims are considered in the light of the state of the art. 

In regard to the first point, it issuflScient, I think, to say that the 
défendant was présent in chambers at the time the injnnctional order 
was read and approved, and the complainant at that time exhibited the 
form of bond which he was required to give in pursuance of that order, 
and stated who the surety was to be, and also stated that the bond would 
be filed as soon as he could go to the surety's place of business in thia 
city, and obtain his signature; and the complainant, or his soliciter, left 
the chambers as soon as the order was directed to be entered, for the 
purpose of haying the bond filed ; and the records of the court show the 
bond was filed and approved by the clerk on the same day that the in- 
junctional order was entered. 

I hâve no doubt from what occurred in the chambers at the time the 
injunctional çrder was made that the défendant knew that the bond would 
be filed on th^ day, or, at least, had.good reason and reasonable cause 
to suppose and belle ve that jthe bond would be filed on that day; and it 
was therefor,e his duty to bave seen to it, and to hâve takcn notice pi the 
fect, that it was so filed. Being a party to the record and to this suit, he 
is chargeable wîth notice of ail steps that are taken in it; and. it is not 
necessary , to bind him by the terma of the order, that he should be speci- 
ally notified of the fact that the bond had been approved àud filed. It 
W.as his business to ascertain from the clerk, if he was anxious upon the 
subjeçt, whether a bond had been filed or not. He was bound to assume 
it would be filed, as notice had been practically given in the court-room 
thàithe surety was acceptable, and the forro of bond approved. 

The défendant admits that, in violation of this injunction, he did pro- 
iceed and finish 10 wagon bodies which y?ere in process of manufacture 
atthe time the injunction was issued. Having obtaiiied from the court 
a concession of. the right to sell tbe 112 then manufactured, and in his 
warehouse for sale, it seems to me the défendant ought to bave been con- 
tent with this privilège, and not hâve proceeded to finish the 10. that 
were then under way. Certainly, in doing so, he took the responsibility 
and risk of viplating the process of the court; and, without going farther 
than this, it is énough to say that the defendant's own affida vit discloses, 
it seems to me, a deliberate, çontumacious intent to violate this order of 
the court. 
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It is alsb admitte4 that aller the défendant had finished the 10 wagon 
bodies whïoh were completed, after the entry of the injunctional order, 
he contiriued to construct wagon bodiea with center-posts containing 
Bockets, but filed notches in the céntre-posts, so that the slats or ribs 
could be notched or halved into the same, in such manner as to niake 
Bome portion of the slats continnoùs. As it will be undoubtedly a 
question presented at the final hearing of the case whether the fir&t, sec- 
ond, and third claims of complainant'a patent No. 187,452, for wagon- 
body irons, necessarily require that the horizontal ribs, D, shall be eut 
ofif, and terminate at the intersecting sockets in theupright standard, E, 
and whether, by making a portion of this standard, E, continuous, the 
défendant bas evaded the claims of this patent, it maybe better to 'with- 
hold any adjudication or opinion upon that point at this time; but it is 
ooncedéd that the change in question was made by the défendant for 
the express purpose, and with the intention, of continuing the construc- 
tion ofmgon bodies inextemal appearance substantially like those cov- 
ered by the cômplaihant's patent, and which could and would be sold 
upon the market as and for such wagon bodies. ■ : 

As to the fourth défense, that the claims of the complainant'a patent 
are voidforwant of novelty, it is suffioient to say tliat this is thètery 
question to be tried in this case. The défendant is expressly enjoined 
ftom maniifeûturiUg and selling any wagon bodies, dash-boards, of wjigon- 
body irons BÙbstaûtially as described in the claims in said letters pfttent, 
or eîther of them; One of the claims of the complainant's patent for 
1873 is "for a wagon body or box constructed of a, fi-ame-work, vyhen the 
several parts are coanected together without mortice or tenqn, substan- 
tially as specified." This claim broadly covers the idea of malfing a 
wagon body or box withoùt Connecting the parts by mortice or tenon, 
but conitecting them with irons, substantially as shown in this patent; 
and it is Concedéd the défendant bas continued the matiufaetuie of 
wagon bodies the parts, of which were connected without mortice or 
tenon, And by means of angle irons and brackets and bolts, substantially 
aâ shown in this patent. It is trué that the defeûdant's afSdavJts show 
that he has made four mortices and tenons in the. construction of the 
wagon. bodies which he has made since, this inj'unction ; but he bas cour 
nected âll the bther parts of bis bodies together without morticies and 
tenons. A. complète wagon body, without the use of thpse Connecting 
irons, would in volve a very large number of mortices and tenons jn each 
body. AU thèse the défendant has used, with the exception of the 
mortices and tenons which connected the end-sDls with the sidfe-sills. 
Hère the complainant has a broad claim. for wagon bodies constifU^^ted in 
a spécial manner, and the défendant, notwithstanding this claim, and 
notwithstanding this injunction, has continued the construction of wagon 
bodies substantially, as I must say, in accordance with the claims of this 
patent, making only colorable changes. 

So, in regard to the patent upon the dash-board. The complainant's 
patent covers a dash-board the ends of which are inclosed by socket 
pièces of métal. The défendant has constructed dash-boards of this 
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charactef, havîng the samè appearance and gênerai characteristics as 
those covered by the patent, but bas riveted or fastened a pièce of iron 
upon a métal easting, so as to make the socket by riveting this strap of 
iron Tipon the easting, instead of easting the socket whole, as was shown 
in the patent. 

It seems to me, then, in summing up the whole of defendant'a con- 
ductsince the entry of this restraining order, the proof shows a deliber- 
ate intention to violate the process of the court, and the rights of this 
complainant pend«nte lite, without regard to the injunction under which 
hèwas âcting. It is no défense, under the circumstances, for the de- 
fendant to say that, so far as he bas attempted to évade this patent, he 
bas beén acting under the advice of counsel. The défendant is bimself 
an unusually intelligent man, baving long been engaged in the manu- 
facture of this kind of work, and knows very weU the value of the ex- 
clusive right to this class of manufacture which is secured to the com- 
plainant by bis patent; and when the injunction was grahted it was bis 
duty to submit to the injunction in the language in which it was stated, 
and "whoUy refrain from the manufacture of wagon bodies and dasb- 
boards," which were covered by any of the claims of thèse patents. The 
validity of thèse claims, and the question of how far tbe change in the 
construction Would enable the défendant to manufacture other wagon 
bodies involving substantially tbe same principle, with but slight modi- 
fications of structure, were questions tobe determined at tbe hearing of 
the case; and it was the defendant's duty to awàît the résulta of that 
hearing, and not seek, even by the advice of counsel, for means to évade 
the order which was entered. A bond sufEcient, in the judgment of the 
court, to indemnify the défendant, was exacted from the complainant as 
the condition of awarding him this injunction, and there was also re- 
sërved to the défendant thé right to move for a further bond, if the one 
mentioned in the order should be found to be insufficient. Under thèse 
circumstances, the défendant could aflford, and itwas bis duty, towholly 
Suspend the manufacture of this iclass of wagon bodies until his case was 
heard, and properly decided upon the proofs. Much, therefore, as I re- 
gret the nëcessity, a due regard to the dignity and efScacy of the process 
and decrees of the court requires, I think, such an exemplary punish- 
iiiént as will téàch this défendant,' and ail others similàrly situated, that 
they cannot violate the decrees of the court with impunity. Tbe de- 
fendant is therefore ordered to pay a fine of $500, and the costs of this 
motion, including $50 to complainant's solicitor; the défendant to bear- 
restèd and committed to the jail of Cook county unless the fine and cost» 
aj:e paid within 10 days from the entry of the order. 
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i KoHN and another v. Melcheb. 

(Oùreuit Courte 8. D. lenca, W. B. January 8, 1887.) 

1. iNTOXIOA.TIHa LiQtrÔKS— CONBTITtITIONAl,ITT OF lOWA CODE, §§ 1583, 1536. 

lowaCode, §gl533, 15S6, limitingthe giving of lieensesto certain classes of 
citizens of lowa to bny and sell intoxip.ating liquors for mechanical, médici- 
nal, cullnary, and sacramental purposes only, do not;, by preventing citizens 
of other Btates from selling liquors m other states, interfère with the freedom 
of jpiterstate qommerce, violate the constitutional guaranty to the citizen of 
each State ail the privilèges and ,inimunities of citizens in the several states, 
and dd not "abridge the privilèges or immunities of citizens of the United 
States,'' Bince the purpose and eÎEect of the act is to make a safeguardagainst 
the un]-a;wful selling of liquors, and not to discriminate against citizens of 
other states. 

2. Samb— SELtEK Citizen of Akothbk State— Iowa Code, § 1650. 

loWà Code, § 1550, provides that ail "payments or compensation for intoxi- 
cating liquors sold in violation of this chapter shall be lield to hâve been re- 
ceiyed in violation of law, and against equlty and gpod conscience, and to 
havè'Meeh'received upon avalid promise and agreement of the receiver, in 
considération of the receipt thereof , to pay, on demand, to the person f umish- 
ing^such considération, the amount of said money." Held, not to apply to 
payments on a sale for lawf ul purposes, but invalid by reason of the f act that 
thé s'ëlleir vras a citizen of another State. 

At Lawi . Demurrer to answer and counter-daim. 

Wright, BcMviin & HaMane, for plaintiffs. 

Làiinawn, & Park and Eochijélkyw & Scott, for défendants. 

Shibas, J. From the averments of the pleadings in this cause, it ap- 
pear? that plaintiffs réside and do business in Rock Island, Illinois, as 
rectifiera and wholesale dealers in spirituous liquor; that the défendant 
is and has been a properly qualified and registered pharmacist at At- 
lantic, Iowa, holding a permit from the board of supervisors of Cass 
county, anthorizing him to buy and sell intoxicating liquors for pur- 
poses not prohibited by the statutes of Iowa; that during the years 1881, 
1882, 1883, and 1884 the plaintiffs sold to défendant about $6,500 worth 
of intoxicating liquors; that plaintiffs claim there is due from défendant 
the sum of $1,000, to recover which suit is brought. 

In the answer and counter-claim filed in the case it is averred that the 
liquors weresold in violation of the statute in Iowa, in that the same 
were sold by plaintiffs at the town of Atlantic, Iowa, the plaintiffs not 
being authorized under the laws of Iowa to sell intoxicating liquors for 
any pijrppse. The counter-claim is brought for the purpose of recover- 
ing back from plaintiffs the amounts heretofore paid upon the account 
in question, under the provisions of section 1550 of the Code of Iowa. 

The demurrer to the answer and counter-claim présents the question 
■whether, under the statutes of Iowa in force during the years 1881 to 
1884, inclusive, persons residing and carrying on business as rectifiers 
and Wholesale dealers in states other than Iowa could lawfully sell in- 
toxiciating liquors to be resold for culinary, sacramental, médicinal, and 
mechanical. purposes, to a registered pharmacist doing business in Iowa, 
a^d holding a proper permit authorizing him to sell liquors for the pùr- 
v.29F.no.l0— 28 
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pose named, provided the contract of sale between the non-resident whole- 
sale dealer and the registerèd ..pharmaclst was ; made within the state of 
lowa, and at the résidence of the latter party. 

By sectionl523 of the Code if îs provided that "no perèon shaU man- 
ufacture or.sell, by himself^ his derk, steward, or agent, directly or in- 
directly , any intbxicating liquors , except as hereinafter , provided . " Sec- 
tion 1526 enaçtiS that "àny citizen of the state, except hôtel keepers, keep- 
ers of salooûSjeating-houses, grocery keepers, and confectioners, ishereby 
permitted, Wîthih the county Of fais résidence, to buy and sell intoxicat- 
ing liquors for nïecha,nicàl, médicinal, culinary, and sacramental pur- 
poses only, provided he shtiLl first obtain permission irom the board of 
supervisors of the county in which suoh business is conductéd, as fol- 
lows." Sections 1527 to 1532, inclusive, define the steps to be taken to 
procure the permit named in section 1526, one of the requirements be- 
iûg that the applicant must be a citizen of the state of lowa. 

Thèse seyeràj sèbjtions of the Code were in force when tîje liquora in 
question wei^esold by plaintiffs to défendant; and as it isadmitted by 
'tiie demurrer that the liquors wçre sold in lowa, and thât the plaintiffs 
did nbt hâve à permit authbrizing them to sell svach J.iquors, it fpllows 
that the sale was contrary to the express provision of the statute, and 
therefore invalid, provided suoh provisions are légal and applicable. 

Upon behalf of plaintifis it is argued that the statute expressly recog- 
nizes the use ofldquors, for médicinal, mechanicalv culinary, and sabra- 
mental purposes, as being entirely proper, and does not forbid citizens 
of lowa frômitoîaflufecturing: and seUing liquors for suoh purposes; and 
that whilé the state may bave the right to regulate the sale therebf, stiU 
such régulations inust not disèriiiiinate in favor of the citizens of thé 
state as against the citizens ofother states; that the right to Sell liquors 
for the purpâsesitiamed cannot be permitted to citizens «f lowa, and be 
wholly refnsed to «itizens of other states, without interfering with the 
freedom of Interstate commèrbej and violating that prévision of the fed- 
-éral constitution #hich guaranties tô the citizen of each state ail the priv- 
ilèges and 'immunities of citizens in the several States; and àlso the pro- 
vision which déclares that "no staté^shallmakeorenfbrdéiany lawwhich 
shaUabridge the privilèges or immunitieS bf citizens of thé United States." 

If the provisions of the statute above cited are intended to control thè 
commerce in liquors to be used for mechanical and other légal purposes, 
so as to secure the traffic therein to 'éitizens of lowa, and exclude ail bthers 
from participation therein, thus iritêntionally discriminating in favor of 
the citizens of lowa, it would seëm ciear that thé sections of the statute 
•providing for. the exclusion of ail, save citizens of lowà, from the right 
to engage in suoh traffic, would be unconstitutional and void. Com- 
merce between the states cannot be said to be free, if, by the laws of a 
state, the sale of a commodity is forbidden if prodaced or manufactured 
in another state, but is permitted if of home production'or manufacture; 
or if citizens «rf dther states are forbidden, by reason bf such citizenship, 
to engage in the manufacture or sale of a commodity within a state, 
while the right to engage therein is permitted to the citizens of the latter 
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fetate. Laws règûlating trade and commerce, and which are întended to 
Becure to the citizens or products of one state exclusive or supérior rights 
and advantages, at thé expense of the citizens of otbér states, cannot be 
sustained. Ward v. Maryland, 12 Wall. 418; Wdton v. Mimmri, 91 U. 
S. 275; 2?eman V. iîfcifcer, 102 U. S. 123; Countyof Mobile v. KimbaU,Id. 
691; Webber v, Virginia, 103 U. S. 351. 

The mère fact, howéver, that certain state laws may, more or less directly , 
affect interstâte commerce, or persons engaged therein, is not always 
proof that such laws are beyond the power of the state to enact, or that 
they violate any of the provisions of the fédéral constitution. There is 
résefved to the severail states the righttof police régulation; that is to 
say j the power to enact laTvs promotive of domestic order, morals, health , 
and saféty. State statutes solely intended for the promotion of thèse 
objecta Would not be reûdered invalid by the fact that thereby Interstate 
commerce might be somewhat restricted . In the lahguage of the suprême 
court in Sherlock v. Alling, 98 U. S. 99-103: 

"in èonferring upoh congress the régulation of commerce, it was never in- 
tended to^ènt the states ofl f rom legislating on ail subjeets relating to the 
béalth, life, and safety of their citizens, though the législation might indirectly 
affect the commerceof the country. Législation, in a great variety of ways, 
may affect commerce, and persons engaged in it, without constituting a rég- 
ulation ofit, within the meaning of the constitution." 

That the states, for the purpose of restricting and eradicating the 
evils arising from the traffic in intoxicating liquors as a beyçrage, bave 
the right to enact laws prohibitory thereof, cannot be questioned. Iâ- 
ceme Cases, 5 How. ÔOA; Bartemeyer v. lowa, 18 WaU. 129; ^eer Co. v. 
Massachmetts, 97 U. S. 25',Foster v. Kamas, 112 U.S. 201; S. C. 5 Sup. 
et. Rep. 8. 

If, however, in such acts, provisions are inserted which discriminate 
in favor of liquors manufactured in the state as against those manufact- 
ured in other states, or which protect the home dealer, by exacting a 
tàx or license fee from the non-resident dealer, and not from the home 
dealer, then such provisions would be contrary to the fédéral constitu- 
tion. Thus in Walling v. People, 116 U. S. 446, S. C. 6 Sup. Ct. Rep. 
454, it was held that a state statute imposing a tax upon persons, not 
résidents of Michigan, who should engage in that state in the business 
of sellîng intoxicating liquors to be shipped intothe state, but which 
did not impose a similar tax upon the sale of liquors manufactured in 
Michigan, was répugnant to the constitution of the United States. 

Section 1556 of the Code of lowa déclares that, " whenever the words 
'intoxicating liquors' occur in this chapter, the same shaU be eonstrued 
to mean alcohol, and ail spirituous and vinous liquors: provided, that 
nothing hérein shall beso eonstrued as to forbid the manufacture and 
salé of béer, cider from apples, or wine from grapes, currants, or other 
fruits grown in this state." 

The effeot of this section is to enact that the sale of wine is forbidden, 
unlèss it is manufectured from theproducts of this state. This provis- 
ion is clear^y an attempt to discriminate in favor of the product8;of the 
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State as against those of other states; aiid no reason is perceîved why ît 
does not fall within the rule, so often announced by the suprême court, 
that législation forbidding the sale of a commodity if of foreîgn produc- 
tion, but permitting it if of home production, cannot be sustained as a 
police régulation, but is clearly an attempt to restrict Interstate commerce, 
and to discriminate against the products and citizens of other states. So 
long, therefore, as the proviso in section 1555 continued in force, au- 
thorizing the sale of wine manufactured from the products of the state, 
so long was the inhibition against the sale of wine manufactured in other 
states inoperative and void. 

The principal question presented by the demurrer, i. e., whether the 
provisions of the statute reatricting the right to sell liquors in lowa, for 
mechanical and other légal purposes, to citizens of the. state are or are 
not a violation of the fédéral constitution, is not so readily answered. 
In the language of the suprême court, in RaUroad Oo, v. Husen, 96 U. 
S. 465, "the police power of a state cannot obstruct foreign or Interstate 
commerce .b&yond the neceasity for its exercis,©,, and under co]or of it, 
objects, not within its scope, cannot besecured at theexpense of the pro- 
tection afForded by the fédéral constitution;" and yet, as is said in the 
same case, "inany acts of a state may, indeed, affect commerce, without 
amounting tb a 'régulation' of it, in the constitutional sensé of the term. 
And it is sometimes difiicult to definè the distinction between that which 
merely affecta or influences and that which régulâtes or furnishes a rule 
for conduct."" ' 

In the statutes in force up to the year 1884 no provision is found which 
prevents persons holding a permit to sell liquors in lowa from purchas- 
ing those manufactured in other states, nor from making purchases 
thereof from citizens of other states at places outside the boundaries of 
lowa. No prohibition or discrimination is based upon the place of 
their manufacture. So far, therefore, as the products of other states are 
concemed, they are placed upon an equality with those of the state. 
The discrimination complained of arises from the fact that the statute 
provides that no one can sell in lowal unless he has a permit, and that 
no one save a citizen of lowa can procure such permit. 

It will be noticed that the limitation on the right to seU affects the 
citizens of the state as well as those of other states, in that the permit 
can only be procured by a résident of a county in which the permit is 
issued, and limits the right to sell to a particular house to be named in 
the permit. There is no doubt that the resuit of the statute is to en- 
tirely deprive citizens of other states of the right to sell in lowa intoxi- 
cating liquors to be used for mechanical and the other légal purposes. 
It also practically confines the right to sell to a small part of the citizens 
of the state. Was it the intent of the législature in enacting thèse pro- 
visions of the statute to grant greater privilèges to the citizens of the state 
than are granted to those of other states, in carrying on the business ot 
buying and selling liquors for légal purposes, or were thèse provisions 
enacted as safeguards against violations of the law prohibiting sales of 
liquors to be used as a beverageî 
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The difficulty of preventing évasions of the prohibitory law is well 
known, and it is apparent that the permission to sell for médical and 
other légal ptn-poses, unless carefully guarded and restricted, mightprove 
to be a ready means for defeating the object and purpose of the statute. 
The state has the right to adopt ail proper police régulations necessary 
to prevent évasions or violations of the prohibitory statute, and to that 
end, and for that purpose, has the right to restrict the sale for légal uses 
to such places, and by such persons, as it may be deemed safe to intrust 
with the right to sèll. In; cases in which it bas been held that the state 
législation could not be upheld, it wUl be found , that the provisions of 
the statute were not intended to guard the community against evils arisr 
ing from some traffic deemed injurions to the common weal, but were 
intended to secure to the citizens or products of the state an undue ad- 
vantage ; or, in other words, under the pretext or guise of a police régu- 
lation, the true intent of the législation was to place the products or cit- 
izens of other states at a disadvantage in carrying on commerce or busi- 
ness, and thereby secure the profits théreof to the citizens of the state 
enacting the particular law complained of. If the argument of counsel 
for plaintiffs is well founded, it would follow that under the fourteenth 
amendment to the constitution of the United States, prohibiting the 
abridgment of the privilèges or immunities of citizens of the United 
States, it would be beyond the power of the states to limit, as among its 
Gwn citizens, the right to sell liquors for légal purposes, or to limit the 
right to seU poisons of any kind, or to require that steam-boilers or other 
dangerous machinery can only be operated by skilled engineers. 

The fourteenth amendment was not adopted for the purpose of limit- 
ing the fair and proper exercise of the power of police régulation on part 
of the states. An impartial examination of the severaï sections of the 
statute of lowa on the subject of the sale of liquors for légal purposes, 
shows that the restrictions complained of were adopted, not for the pur- 
pose of securing an undue advantage to the citizens of the state, but for 
the purpose of preventing violations of the prohibitory law of the state; 
and although, in effect, the citizens of other states, as well as the larger 
part of the citizens of lowa, are debarred from selling in lowa liquors to 
be resold for légal purposes, and in that sensé commerce between the 
states may be affected, yet this is but an incidental resuit; and as the 
intent and purpose of the restrictions, i. e. , preventing violations of the 
prohibitory law, are within the police power of the state, it cannot be 
held that the sections of the statute under considération violate any of 
the provisions of the fédéral constitution; and, being therefore valid and 
binding, it foUows that a sale of intoxicating liquors made in lowa for 
any purpose, by a person not holding a permit to sell, is unlawful, and 
no action can be maintained to recover the price of such liquors. The 
demurrer to the answer must therefore be overruled, and it is so or- 
dered. 

The demjifrer also applies to the counter-claim in which défendant 
eeeks to recover judgment for the amounts paid on account for the liquors 
jsold under the circumstances hereinbefore stated. Counsel seem to hâve 
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assumed that the décision of the qoestîpn presented by the demurrer to 
the answer would also settle the question as to the right of Ihe party to 
recovér baok the sums paid on aecount, and hence hâve net disoussèd 
this question in argument. It !may be that this assumption is entirely 
well founded, and it certàinlyfinds support in the opinion of the suprême 
court of lôwa in the casé bîBeck&'v. Betten, 39 lowa, 668. Tbe ques- 
tion ariises on the construction of section 1650 of the Code, which pro- 
vides that "ail payments or compensation for intoxicating liquors sold in 
violation of this'chapter * * * shall be held to hâve been received 
iii violatiën ttf law, and against equity and good conscience, and to hâve 
been reCeived upon a valid promise and agreement of the receiver, in con- 
sidération of the receipt thei-eof, to pay on demand, to the person fur- 
nishing such considération, the amount of said money." 

Whên liquors are sold to a person in lowa to be resold for use, as a 
beverage, there is nb question that the parties intend to violate the pro- 
hibitory law of the state, and the vendor knows that the liquors which 
he furnishes for this purpose to the vendee are contraband, and, in efFect, 
hâve no légal value in the hands of the vendee, as he bas no right to sell 
them in lowa for use as a beverage, and cannot make them the subject 
of a légal sale. In ail such cases there is a foundation for the theory of 
the statute that, as the vendor of the liquors did not transfer to the vendee 
anything of légal value, ail payments made therefor are without con- 
sidération, and the vendee may recover back the payments thus made 
because he received no considération therefor; that is, nothing of any 
légal value. In cases, however, where the liquors are sold to be used for 
légal purpoâes, to a person having the right to sell the same, the vendee 
received fronï the vendor something having in his hands a légal as well 
as aotual value. The statute of lowa, in order to close the avenues to 
évasions of the prohibitory law, bas enacted that no one in lowa shall 
hâve the ïight to sell liquors, ev&a for légal uses, exeept parties holding 
permits. The «aies made in the présent case were made in violation of 
the law of lowa, not because the liquors were sold to be used as a bever- 
age, but because, while the purpose for which they were sold was en- 
tirely légal, the party selling had notthe légal right soto do. The inhi- 
bition applîes to the person, and not to the property. 

The plaintiff, not having the légal right to sell, conld not makea légal 
contract of sale in lowa, and hence, coming into lowa to seek a reeovery 
for the liquors sold, he cannot maintain the action, because he cannot 
show a l^al contract with défendant. Suppose, however, the défend- 
ant should go to Illinois, and, while there, should pay, in Illinois, to 
the plaintiff, the value of the liquors sold in lowa, and then, upon his 
return to lowa, should bring suit to recover back the money thus paid 
in Illinois. In this case, the vendor of the liquors would not be seek- 
ing the aid of the law of lowa tô enforce a contract of sale for liquors. 
The vendee would be seeking to recover back, in lowa, money paid, not 
in iowa, but in Illinois. The considération for which he paid the 
nioney was liquors which had a légal and actual value in his hands, 
True, they were sold undér such circutnstances as that, in lowàj an àc- 
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tion for theirvalue could not be maintained hf the vendorj.but when 
they passed into the possession of thé vendes he had a right to sell the 
same. In his hands, for the purpose for which they were bought, they 
were property having a légal value. Having thus received the samè, 
if the vendee should then go to Illinois, and the parties, recognizing the 
fact that the contract of sale was void, should in Illinois make a new 
contract in regard to the same, would not the latter contract be valid? 

If a person sells liquors to a saloon-keeper in lowa, with the intént 
tbat the same should be resold as a beverage in violation of the law., and 
should deliver the same, he eannot maintain mi action for the price or 
value thereof, nor could he maintain an action of replevin to recover 
back the possession of the goods. The courts of lowa would afiFord him 
no aid to recover liquors, the possession of which he parted with , with the 
intent that the same Should be used in violation of the laws of t^e state. 
Would the same rule apply if a résident of Illinois should, in lowa, sell 
liquors to be used for légal purposes only, to a person authorized to sell 
in lowa? In such case, the contract of sale would be void, because the 
résident of Illinois had not authority to sell without a permit, which he 
is debarred from getting because the same can only be issued ,to a citizen 
of lowa, CÎQuld not the vendor, under thèse circumstances, demand 
back the liquors, as long as they remained in possession of the Vendee, 
andy if necessary, retake possession by proceedings inreplevinîn True, 
he had violated the law of lowa by selling withoùt.a permit^ but thè vio- 
lation of the statute did not conôist in selling liquors to be used as a 
beverage, or in introducing liquors into the state to be used or sold by 
others for an illégal purpose, but in sellii^ to an authorized person j for 
légal purposes, without having a permit. 

Thë liquors, when delivered to the vendee, would not be liable to be 
seized and eoûfiscated under the sections of the statute authorizing the 
seizure and destruction of liquort? intended to be used in violation of the 
statute. In whom would be the légal title to the liquor? Would it not 
be in thé vendor? If so, why may he not retake tiie possession of the 
property? However this may be, if the Vendee, having received the 
liquors, and sold the same in lowa, for a lawful purpose, should then, 
in Illinois, pay the value thereof to the vendor, could he maintain an 
action in lowa to recover back the money thus paid, even under the pro- 
vision of section 1550? In what respect could it fairly be saîd thàt the 
vendor, ili receiving payment in lUinois, violated any b,w of lowa? The 
liquors he had delivered to the vendee had not been used for any pur- 
pose prohîbited by the statutes of lowa. They lawfully belonged to the 
vendor, Were property in his hands, and were property when delivered 
to thè vendee, and were not delivered to the vendee to be Used' for any 
illégal purpose. 

Under such circumstances, while the vendor could not maintain an 
action in lowa on thé contract for sale, was there anything unlaWful in 
receiving, and in the vendee paying him, the value of ihe good^?' If 
not, tbien upon what ground œm the vendee seek to recover back the 
sums vc4imtarily paid? Theionly answeris that the statuts oflowiaso 
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provides, and it cannot be denied that the section îs very broad in îts 
terms; yet, as is said by tbe suprême court of lowa in Monty v, Arueaon, 
26 lowa, 383, "the act musï not reçoive a construction that will render 
its provisions absurd in effect, or cause it to work manifest injustice and 
absolute dishonesty and crime." 

In the case of Becker v. Bettm, 39 lowa, 668, the parties were both rés- 
idents of lowa, and it was therein held that payments made for liquors 
sold to one who was authorized to sell for légal purposes might be re- 
covered back. The payments were made in lowa, to one who was then 
subject to the laws of the state, and who knew that the laws of the state 
forbade his receiving such payments. In case, however, the vendor does 
not live in the state, and the payments are not made in lowa, should or 
should not a différent rule apply? If the money paid under sueh cir- 
cumstances can be recovered back, it is équivalent to saying that it was 
the légal duty of the vendor living in Illinois, to refuse to receive in Illi- 
nois the money value of the liquors whioh he had delivered to the vendee 
living in lowa, to be used and sold for légal purposes, because the con- 
tract for sale could, not be enforced by reason of the fact that the vendor 
had not a permit authorizing him to seU. 

The want of a permit rendered the vendor legally incompétent to make 
a valid contract of sale, but he did notdeliver the goods for the purpose 
of aiding the vendee in using and selling the same for any purpose for- 
bidden by the law of lowa, and he is not, therefore, open to the charge 
of attempting to introduce liquors into lowa to be used as a beverage, 
which use it is the sole purpose of the prohibitory law to prevent. He 
had delivered to the vendee liquors which had a légal and aetual value 
in lowa in the handsof the vendee, to be used for lawful purposes. The 
contract of sale he could not enforce in lowa, but did the invalidity of 
the contract caused by the lack of a pennit to sell on part of the vendor 
so far destroy his rights in the liquors that he might not afterwards law- 
fuUy receive payment therefor, voluntarily made in the state of Illinois? 
If he could lawfully receive payments,, certainly thè amount paid cannot 
be recovered back in an action brought by the payor. 

It seems to me that the proper construction of section 1550 does not 
justify a right of recovery under such circumstances, and that this sec- 
tion is intended to apply only to paynients made for liquors sold to be 
used as a beverage. The latter view of the section, however, is not sus- 
tained under the décision in Becker v. Betten, and the quejcy is whether 
the doctrine therein announced is to be extended to cover payments made 
beyond the boundaries of the state to parties not subject to the laws of 
the state. This exact question arises upon the record in this case, because 
it is shown by the pleadings that the plaintifFs are citizens of Illinois, and 
chat the payments sought to be recovered back weie made to them, and 
therefore presumably in Illinois. 

Understanding that counsel purpose carrying the constitutional ques- 
tion presented by the demurrer to the answer to the court of final resort î 
it would seem best to bave ail the questions in the case decided at once, 
land to that end the demurrer to the counter-claim will be sustained. 
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Becîkeb V. Haynes. 
{Oireuit Omrt, D. Massachusetts. January 14, 1887.) 

1 IBHKBIBPBKS — LlABILITY— QOODS POB SaLE — BPECIAL DBPOSIT FOU SAFB- 

KBBPiira^PnB. St. Mass. Ch. 103, § 13. 

Under Pub. St. Mass. c. 103, § 13, wliere there is no évidence tending to 
show that the loss resulted f rom the willf ul def ault or neglect of the innkeeper 
or his servants, the innkeeper is not liable for the loss of a trunk belonging, 
to a comînercial traveler, and containing goods for sale, unless there was the 
spécial agreement or deposit for safe-keeping contemplated by the statute, 
2. WiTNEBS— Impeachment-^-Failtibb to Makb Coksistent Statemknt. 

The admissibility of testimony, for the purpose of impeaching a witness, by 
showing his failure to make statements consistent with his testimony, is in 
the discrétion bi the trial judge, subject to thé power of the court to grant a 
new trial, if it should appear on a review of the testimpny that there was no 
ground for the inference that the witness whose credibility was in issue 
would hâve made the statements in question to the impeaching witnesses, if 
théy had bieen true. 

At Law. 

BaU, Sborey & Tower, for plaintiff. 
Prentiss Cummings, for défendant. 

Caefenter, J. This is the plaintiff 's motion for a new trial of an 
action at law brought against the défendant, who is an innkeeper, to re- 
cover daroages for the loss of a package of merchandise. The statutea of 
Massachusetts exempt innholders from liability for the loss of goods, 
which are not personal baggage and effects, unless such goods shall be 
delivered by the traveler to the.innholder for sake-keeping. Pub. St. e. 
102, § 12. The testimony showed, without contradiction, that one 
WeiUi, the servant of the plaintiff, came to Boston by rail, having in 
his possession a trunk full of valuable goods of the plaintiff for sale; 
that he delivered the trunk to the agent of an express company to be 
transported to the defendant's inn, taking therefor a paper, check, or re- 
cel pt; that he proceeded to the defendant's inn, and registered his name, 
and was assigned to a room, and delivered to the clerk the paper, check, 
or receipt, with the statement that it was a check for his trunk which 
■"vould shortly arrive; that the agent of the express company brought the 
trunk to the inn, and deposited it with others on the sidewalk in front 
of the inn, having first summoned the porter by ringing a bell; that this 
method of delivering the trunk at the inn was the method which was 
usually practiced in such cases, as was well known to the défendant; 
and that the trunk was ne ver brought into the inn, but was stolen from 
the sidewalk. Weilli testified that when he delivered the check to the 
clerk he told him that it was the check for a trunk containing valuable 
goods, and put the trunk under his care for safe-keeping, and that the 
clerk accepted the trust. The clerk denied that the trunk was so in- 
trusted to him. The jury found a verdict for the défendant. 

The first ground of the motion is that thg premding judge instructeçl 
the jury that the plaintiff must prove a spécial agreement for the.safer 
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keeping of the trunk, whereas the jury should hâve been instructed that, 
if the trunk was lost by the carelessness or négligence of the défendant, 
the plaintiff is entitled to recover. In answer to this, it îs sufficient to 
say that the trunk eame into the custody of the défendant only in his 
capacity as an innkeeper, and therefore with no other liability except 
snch as "âttached to him in that bapacity. He was not liable for the loss, 
however inourred, unless there was the spécial agreement or deposit con- 
templated by the statute. There was no évidence tending to show that 
the loss resulted from the willful default or neglect of the défendant or 
of his servants. 

The second ground of the motion is that "the court misdirected the 
juty in matter ôf law, in that the court should hâve instructed the jury 
that, if they should find that the trunk was delivered at the hôtel, and 
tbe plaintiffs agent, Weilli, had rio opportunity after the arrivai of the 
tptink to delivet it to the hôtel people for safe-keeping) the plaintiff is 
entitled to recover. But the court, though thereto requested by the 
plaintiff, declined so to rule." There is, doubtless, good authority for 
holding that in a case like this the innkeeper is holden under his gênerai 
liability until a reasonable time bas elapsed within which the tra vêler 
may deliver the goods for safe-keeping. But the plaintiff is not entitled 
to the benefit of this rule. The jury were instructed that, on the undis- 
puted évidence in the casô, the trunk was delivered to the défendant. 
The only question left to them was whether or not it was delivered under 
a spécial deposit for safe-keeping. There was, as bas been stated, a dis- 
pute between the tntnesses as to whether such spécial deposit bas been 
made; but there was no doubt that there was ample time and opportunity 
in which such a deposit might hâve been made. The jury were in- 
structed that the plaintiff was entitled to the verdict if they believed 
that Weilli, when he delivered the check to the clerk, stated to him, as 
he testified he did, that it was a check for a valuable package, which he 
desired to be held in safe-keeping, »nd that the clerk accepted the trust. 

The third ground of the motion is that "the court should bave ruied 
that, upon the undisputed testimony in the case, the trunk was deliv- 
ered to the hôtel." This statement is, perhaps, grounded on a misap- 
prehension of the charge. The jury were instructed on this point pre- 
cisely as desired by the plaintiff. The credibility of the witnesses, 
indeed, was left to the jury; but they were told that, if they believed the 
udcontradicted witnesses, they should find that the trnnk was delivered 
to the défendant. I think this instruction is as favorable as the plaintiff 
6ould rightiy ask. 

The fourth ground of the motion is stated in the motion as foUows: 

Fourth. That the court admitted incompétent testimony in behalf of the 
défendant therein, in that Weilli, a witness in the plaintiff 's behalf, having 
teâtifled that, on the night of his arrivai at the defendant's hôtel, he had a 
coçyersation with MqKeen, the defendant's clerk, in substance as follows; 
"i told him that I (Weilli) was in thehaiir business; thati would like a stock 
room. McKeen replied that several hair inen stopped there, — Mr. Kimball 
and Mr. Weiss, — and suggested that I take a réception room in front of the 
office, stàting that the goods would be perfectly safe in there; that he would 
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assîgn me a room on the flrst floor, temporarily, as I decided that I would not 
let him know until morning. McEeen said that they had other sample-rooms; 
but that the trunk wâs Very safe in there. I had some conversation with him 
as to who were the best dealers. I said that I had a valuable stock, and that 
I wanted it to be perfectly safe; that it might be sent to my room or kept in 
the ofiace. He said he would také care o£ it. I don't think I stated any spé- 
cial amonnt. I stated that they were very valuable goods. He said he khew 
that, because both Kimball and Weiss stopped there. He said that they were 
perfectly safe in that room. There was conversation that the trunk was to 
be sent to my room or to the office. It depended on how soon it got there. 
If brought before a short time, I should llke to hâve it sent to my room; if 
not, he would take care of it during the night." That, Weilli having so tes- 
tifled, the court, against the plaintiff's objection, permitted the défendant to 
show, by certain witnesses called in the defendant's behalf, namely, Webber 
and McKeen and McCausland and Frank, the two latter being police officers 
in the employ of the city of Boston, that, wMle they were endeavoring to flnd 
the contents of the trunk, and to discover the persons supposed to hâve stolen 
it, they had conversations with Weilli in relation to the loss of the trunk, and 
that Weilli did not mention to them the conversation with the clerk above set 
forth to which Weilli had testifled; but they were unable to recallwhatthose 
conversations between themselves, respectively, and Weilli were. 

The contention of the plaintiff is that, although it is compétent to con- 
tradict a witness by proving statements made by him inconsistent with 
his statements on the stand, yet it is not admissible to prove his failure 
to make consistent statements, unless it appears that the circunastanoea 
were such that the witness, if his testimony were true, would naturally 
hâve stated the lacts. Perry v. Breed, 117 Màsa. 155- I take the doc- 
trine of that case to be that the admission of évidence such as that hère 
stated is in the discrétion of the trial judge, subject to the power of the 
court on motion to grant a new trial, if it should appear, on a review of 
the testimony, that there waa no ground for the inference that the witness 
would hâve made the statement in question, if it had been true. It 
seeriied to me when I tried the case that there waa good ground in the 
testimony for such an inference. I hâve now carefully reconsidered the 
whole case, referring to such parts of the testimony as are reported to me 
by the plaintiff, and also to my own notes and recollection, and I see no 
reason to change my opinion. 

The fifth ground of the motion is that the verdict is against the évi- 
dence and the weight of évidence. The whole testimony, as already ia- 
timated, is not reported to me; but there can be nodoubt, I think, that 
the only question on which the jury could hâve hesitated waa the ques- 
tion of veracity between Weilli and McKeen. On thia question it seems 
to me there was, to say the least of it, no prépondérance of évidence for 
the plaintiff. 

The motion must therefore be denied. 
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United States v. Bergenthal.',, 

{Distriet Oourt, E. B. Pennsyhania. December 18, 1886.) 

Internai, Revenue— Bond op iNDBMNiTr— Judsment. 

The goods of A. were seized for a breach oî the revenue laws. He gave a 
bond conditioned to abide the judgment of the court, and pay the amount 
named therein, or the appraised value of the goods, upon condemnation. He 
was convicted of the criminal offense which caused the seizure, and subse- 
quently pardoned. In a proceeding to condemn the goods, the pardon was 
pleaded as a full and sufflcient aqswer to the elaim. This was denied, and a 
judgment of condemnation enterèd. A. did not comply-îvith the judgment of 
the court, and pay the amount of money required, and judgment was conse- 
quently entered upon the bond. Défendant moved to open the judgment on 
theground that thecourt erredindenyingthe suflîciencyof thepardon. ffeld, 
that that question could not be raised in a suit upon the bond, and that while 
the judgment of condemnation stands unsatisfled, the obligation to pay is ab- 
solute, and cannot be avoided. 

Sur Motion to open judgment, and let the défendant into a défense. 
John K. Vaimtine, Û. S. Dist. Atty., for plaintiff. 
David W. Séllers, for défendant. 

Butler, J. The object of the bond of the petitioner was the release 
of the property seized, and the substitution for it of the money secured. 
The condition of the bond is that the principal, Bergenthal, shall abide 
the judgment of the court, and, on condemnation of the property, shall 
forthwith pay tiie money secured by the bond, or the appraised value 
of the property condemned. This condition was broken. The property 
Was condemned, and Bergenthal did not abide the judgment of the 
court, and pay the money required. Judgment was consequently eç- 
tered on the bond in pursuance of the authority accompanying it. The 
petitioner now seeks relief, principally on the ground (in eflfect) that the 
property should not bave been condemned; that the pardon granted 
Bergenthal for the criminal offense of which he was convicted in the 
«tate of Wisconsin (and oh account of which. the property was seized and 
the condemnation claimed) was a full and sufficient answer to the claim. 
This answer was, however, set up as a défense in the forfeiture proceed- 
ingS; was fully considered by the court, and its sufficiency denied. It 
is how urged that this décision was erroneous, — shown to be so by more 
récent décisions of the courts. It' would seem quite plain, however, that 
the question could not be raised in a suit upon the bond, and cannot, 
therefore, properly be considered in this application. The remedy for 
such error, if it existed, was by review in the circuit court. While the 
judgment of forfeiture stands unsatisfied,the petitioner's obligation to pay 
is absolute, and cannot be avoided. The judgment cannot be attacked 
coUaterally. 

The alleged understanding and expectation with which the bond waj 
signed, based upon conversations with the collecter or others, could not 

'Keported by 0. Berkeley Taylor, Esq., of the Philadelphia bar. 
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be heard as a défense to the bond, and consequently cannot be considered 
hère. The petitioner was dealing with the govemment, and his contract 
is written in the bond. This contract can neither be diminished nor en- 
larged by anything that may bave been said reSpecting its object or 
effect, or the subséquent disposition of the property or course of proceed- 
ing. Neither fraud hor mistake is allégea. The contract, as we hâve 
seen, requires payment on condemnation of the property, (no matter for 
what cause condemned,) and failure of Bergenthal to satisfy the judg- 
ment. The circumstance that the property released was immediately 
again seized for taxes due by Bergenthal elsewhere is not important. It 
was released in pursuançe of the rets of the parties, and in conséquence 
of the exécution of the bond; but was immediately reseized on account 
of the indebtedness referred to, and applied to Bergenthal's relief in that 
respect. Of this seizureand application of the property neither Bergen- 
thal nor the petitioner can «omplain. The petitioner's disappointment, 
ftom failure to obtain control of it, as he expected, no matter how the 
expectaition arose, cohstitntes no answer to the government's claim on 
the bond. 

The rule must be discharged. 



Stiles V. RiCE and others. 

[Oifeuît Oowri, D Massachusetts. January 18, 1887.) 

Patbkjts *0B Intentions— Ebtsbub No. 2,543— Ci.aim Bkoadbr than Originai, 
— OMIS819N OF LiMiTiNS Eléments. 

BeM, that the flrst claiin of reissued çatent No. 8,543, issued April 3, 1867, to 
Normàfl C. Stiles, for tûétal punch, is invalid by reasofl of makîng a broader 
claim by omitting two of the limiting éléments of the original patent, (No. 
41,403, dated January 34, 1864,) viz., the pitman to which the adjusting pit- 
man ià attached, and the clàmp by which the eccentric is held in place. 

Actibn at law to recover damages for the infringement of letters patent. 
J. L. S. Roberts, for complainant. 
, /.£■. Jfa^/îiad'îer, for défendant. 

Caepentee, J. In my considération of this case I bave had occasion 
to exanàine three questions. The first relates to thé validity of the reis- 
sued patent on which, the action is brought; and this question must be 
determined in accordance with the finding on the subsidiary question 
■v\*hether the reissue can bear thè narrow construction for which the plain- 
tiff contends. The second question is whether, assuming the plaintiff' s 
construction of the patent; there be patentable novelty in the invention. 
Th^e questions bave been argued with much learning and force, and 
-with the assistance of ingenious statements of expert witnesses. The 
considération of the case faas occupied more time tban would bave been 
requirediif I had earlier reàched a conclusion on the single point, on 
jwhieh, i;araiQ0W satiéfied, the case must bedecidedi 
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The caae îs an action at lawj hdard t>y tKe court, without a jury, and 
Î8 brought to recover damages for; the infringement of the first claim of 
reissued pàtënï No. 2,542, issued April 2, 1867, to Norman C. Stiles, 
for métal punch. The original patent was numbered 41,403, and, dated 
January 24, 1864; and the first refesue was numbered 2,139, and dated 
December 26, 1865. The claim in question, as it îs contained succes- 
sively in the original and in the two reissues, is as foUows: 

First. The compound eccentric, D, consisting of an eccentric wriat pin, a, 
adjustable disk, 6^ and clamp, cJ, or ita équivalent, in pombination with the 
pitman, F, constructed and operating |n the manner and for the purposesub- 
stantially as set forth. 

First. The compound eccentric, ï), Ëiônsisting of an eccentric wrist pin, a, 
adjustable disk, 6, and clamp, d, ot its équivalent, constructed and operated 
in the manner ànd for the purpose substantially as set forth. 

1. I claim the eccentric wrist pin.Ja, and turning part, 6* or its équivalent, 
constructed and combined as desoribed, to operate the punch at différent lev- 
els, substantially as and for the purpose herein set forth. 

The first défense is that the reissue is not valid, because it is for an 
invention broader than that claimed in the original patent. The first 
reissue, as will be seen by a comparison of the claims, omits fi-om the 
combina tion the pitman to which the adjusting eccentric is attached; 
and the second reissue omits alsb the clamp by which the eccentric is 
held in place. The case, therefore, on its face, présents an example o^ 
a reissue which makes a broader claim by omitting two of the limiting 
éléments of the original patent. Ih the présent state of the law, such a 
reissue must, pf course, be held tp be invalid. But the plaintifif con- 
tends that the descriptive part of the spécification in the reissue makes 
the pitman and the clamping device an operative part of the combi- 
nation; and, he then contends that the daim contains such a référence to 
the descriptive part of the spécification as will carry thèse éléments into 
the claim. It is a little difficult to understand precisely on what part 
of the claim this contention is based. The words, "constructed and 
combined as described,to operate the punch at difierent levels," seèm to 
me to refer solely to the construction and combination of the éléments 
which are explicitly stated in the claim, I think, however, that the 
plaintifi" means to be understood that the pitman and clamping device, 
exactly as described by him, are to be imported into the claim by con- 
struction, as being necessary to the functional opération of the device 
which is described in the claim. Against such a construction there are 
two objections either of which appears to me to be fatal. 

Mrst. I am not prepared to hold that the patentée, after he bas omit- 
ted the déments from bis claim by a reissue, can be permitted to insist 
that they be brought back by construction. 

Seconâly. The construction for which the plaintiff asks is a construc- 
tion by necessity, and cannot be carried further than is called for by the 
necessity. He says that his claim must be limited by taking such dé- 
ments from the spécification as will make his claim cover an operative 
device. But even if he can prevail to this extent, he certainly cannot 
be permitted to limit his daim any farther than is necessary to make it 
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describe àii o^érative mechanism. Looking, thîen, at the pitraan alone, 
aaâ assuming that the plaintifif may import that elemeat into the claim 
to.thé exteûf above indicated, it is évident that he can be permitted only 
td hold that the eccentiic is attached to a pitman or équivalent device. 
He oannotbe permitted to say that the claim implies that the eccentric 
is placed at either end of the pitman to the exclusion of the other end. 
His patent will thèrefore cover an eccentric attached to a pitman, 

Having thus determined the- construction to which, in the most favor- 
able view for him, the plaintiff is entitled, it becomes necessary to look 
at the prior state of the art, as shown by the évidence. It is proved, 
withotJt "Contradiction, that punching-machines had been built by Timothy 
F. Taftj, and had been ih public use as early as the year 1862, in which 
there was an adjusting- eccentric attached to the wrist pin, or slide pin 
at the lower end ôf the pitman.: Thèse machines uudoubtedly antici- 
pate the claim, if the claim beconstrued as I think it must beconstrued. 

lu view of the whole case, in short, the plaintifif cannotprevail,unless 
hé can be permitted, by construction, — Mrit, to import a limitation into 
bis claim, in order to bring the device which he claims within the dass of 
operàtive devices, according to the description in the spécification; and, 
aeeondlyy io import a further limitation into the claim in order to bring 
his device within the blass of patentable novelties, in view of the prior 
state of tiie art. This last limitation seems to be clearly inadmissible. 
A limitation introduced by construction must be based on the express 
words of the instrument, and must stand in the same tenus in which it 
is introdueed. If it were permitted to base one constructive limitation 
on another constructive limitation, the proœss might berepeated indefi- 
nitely, and the claim of every patent would thus be limited, not by the 
terms of the claim, but solely by the limita of possible invention in the 
particular classof devices to which the patent relates. 

I hold, thèrefore, that the first claim of the reissued patent is invalid, 
and that judgment must be for the défendant. 



Stbam-Ga.uge & Lantern Co. a.nd another v. St. Loins Ry. Supplies 

Mànup'q Ce* 

{Oireuît Court, E. JD. Missouri. December 18, 1886.) 

Patents itob Inventions— IrrFBnîQBMHNT—IiANTBRNS. 

Lanterns constructed accoiding to the spécification of letters patent No. 
246,774, granted to Joseph Heith for an improvement ih lanterns, do not in- 
f rings either letters patent No. 104,818, granted June 14, 1870, to John H. 
Irwii», for an improvement in lanterns, or letters patent No. 151,703, granted 
June 9, 1874, to the same person, for au improvement in lamps. 

In Equity. 

>Eâiteâ bjr BenJ. P. Baz, Esq., of the St. Louis bar. 
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Suit for the alleged înfringement of letters patent No. 104^318, granteS 
June 14, 1870, to John H. Irwin, for an improvement in lanterns, and let^ 
ters patent No. 151,703, grânted to the same person, Juné 9, 1874, for 
an improvement in lamps. The defendant's lantern is constructed in 
accordance with the spécification of letters patent No. 246,774, granted 
September 6, 1881, to Heith. 

B. F. Thurston, E. S. Jmny, and Hough, OveraU & Judson, for coin- 
plainants. 

Pavî BahewéU and /. 0. Ohcmdkr, for défendant, i 

Trbat, J. This case bas been kept under considération, not from 
any intrinsic difficulty, but in the expectation that mariy other cases in- 
volving like cohtroversies might be presented, so that ail of thera might 
fce determined without needless répétition. Inasmuch, however, as that 
resuit cannot be effected, it becômes the duty of the court to décide the 
only case now submitted to it. There is really no question as to the va- 
lidity of the patents on which complainants rest their demand. The 
original conception by Irwin looked to the use of an ascensive current 
from the globe, with a supply of atinospheric air which would feed the 
air cup. This arrangement would prevent the extinguishment of the 
flame by puËfe of air, vertically or otherwise, and still préserve a fresh 
supply of air to the humer. It is obvions, however, that that plan 
caused the partially-consumed air to enter into the feed sùpply, thus di- 
minishing its requisite force. The problem was to. hâve in a globe lan- 
tern the ascensive current operate with an injectorj so as to feed the 
flame by an irréversible current. It having been ascertained that the 
object to be effected could not thus be accomplished, patent No.. 104,- 
318, dated June 14, 1870, was obtained. That patent specified an an- 
nular chamber, with fresh-air inléts ; as described therein. In it the 
ascensive;currenti8 discharged into theopen air with deâecting plates, to 
prevent the extinguishment of the flame in the globe. It is supposed by 
the patentée that the fresh-air supply below the annular chamber, in its 
connection with the deflecting plates of the hot-air discharge, should oc- 
cupy relative distances each to the ôther. The annular chamber, with 
its relative distances as to the air discharge and the cold-air feed, seems, 
in the progregs of the art, to hâve been deemed not essential. Hence a 
new patent was had, viz.. No. 151,703, dated June 9, 1874, for an 
open-air supply, disconnected from an annular chamber, with an in- 
jecter at the end of each tube. 

It is obvious that ail thèse experiments by Irwin and othere looked to 
two results: First, the non-extinguishment of the light in the lantern by 
vertical or Daterai puffs; and, second, by a fuU supply of fresh air to feed 
the flame, while its non-extinguishment was secured. The first patent, 
No. 89,770, dated May 4, 1869,' not being effective, the second patent, 
No. 104,318, dated June 14, 1870, was obtained, with its annular 
chamber; and, that not being practically operative, patent No- 151,703, 
dated June 9, 1874, was had. Without disputing the validity of the 
aforesaid patents, this court is called upon to. décide whether the défend- 
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ant's devices infringe upon either the firat claim of patent No. 104,318, 
or the first and second claims of patent No. 151,703. Certeirdy, the 
defendant's lantern does net hâve the annular chamber. The'devicéà by 
défendant to efifect the desired end are mechanically and otherwise en- 
titeiy distinct from oomplaitïâïits' patents. Hence^ as complainaiits' 
right of action dépends upon th'e infringement by the défendant of their 
patented devices, it becbmes necéssary to ascertein whether the défend* 
ant's devices are mechaniCal équivalents of the complainants'. Thera 
may be many modes of effecting a desired resuit, and each patent, like 
th'ese, must rest on their ffiechanical devices therefol*. The two ends to 
be sought wère the noh-extinguîshment of the flame through the globe 
while the lantem was oscillated, and at the same time fumish a fuU air 
supply for the flame. Aé already indicated, Irwin received patents for 
devices to effect those ends. The défendant, however, uses none of 
those devices; it eflects the desired resuit by other and différent methoda 
from those indicated in the complainants' respective patents. Hence the 
cause is dismîssed. 



CJONSOLITATED BUNGINQ APPABATTB C5o. V. "WoEBUB. 
{jOireuit Court, N. D. Illinois. January 4, 1887.) 

1. PaTBSTS I"0R iNVBHTIOHSH-JorNT InVBIÎTIOK— EviDBHCB. 

The piere fact that two or more persons unité ia an application for a pat- 
ent, as the product of their joint inventive efEorts, créâtes a very strong pre- 
sumptîbn that the device sOught to be patented is the resuit of their united 
. : ingennity, and to overthroiv this presumçtion the évidence should be clear 
and unequivocal; citing Gpttfried v. PhilUp Beat Brewing Oo., 5 Ban. & A. 9. 

2. Same— "Formai- Dkfensb. 

The défense that two pefsons to whom a patent bas been issued were not 
in lact joint inventors, is se putely formai that it cc^nnot be regarded with 
favor, unleas it be shown that the action of the patentées an that regard was 
disingenuouB, or calculated to nuislead the défendants; citing BvMer v. Bain- 
i«d£f«i 29Ted. Rep. 142. 

8.' Same— Who abb Joint Inventokb. 

If one conceives the entire invention, and another makes a suggestion oï 
practical value which the flrst one f ailed to think of, but which ig needçd to 
make the conception a success, this will be sufflcient to constitute them joint 
inventors. 

4. Same— Pbior Use— Patent Relates Back. 

Where the défendant attenjpts to defeat a patent by showing that the pat- 
entée was not the original discoverer of the thing claimed, the patent will, 
for the purpose of meeting of such proof , be considered as relating back to the 
date of the original discovery; citing Biwn v. Moyer, 4 Washb. 0. 0. 68, and 
other cases. 

5. Same— What Constitutes. 

An old device will not be considered sufflcient to defeat a patent, whèn its 
construction is such that radica;! changes and additions would be required be- 
fore it could be made to perform the work of the patented device satisfao- 
torily. 

6. Same— The Zwietubch ahd Hbitman Patent. 

The distinguishing feature of the Zwietusch and Heitman patent of De- 
cember 83, 1879, for automatic pressure relief apparatus for béer vessels, stated 
to be its water chamber or chambers, and suchpatent held to be valid, and to 
be inf ringed by the Woerle bnngs. 
v.29F.no.lO— 29 
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In Equity. . 

Banning as Bannîng, for complainant. 
West <È Bond, for défendant. 

Blodgett, J. The bill in this case charges infringepient of patent No. 
222,975, granted December 23, 1879, to Otto Zwietusch and Edward 
Heitman, (Zweitusch being assignée of Heitman,) for an "improvement 
in automatic pressure relief apparatus for béer vessels." The object and 
scope of the invention, as set oUtin the spécifications, is said to be "to pro- 
vide an automatic pressure relief valve, adapted tobe used on fermenting 
casks oontaining béer and like material; which wUl not foui, and whereby 
the automatic action of the valve is made more certain; and our inven- 
tion consists — Mrat, in a pressure relief apparatus provided with a me- 
chanicai fit valve, surrounded by a body of water; and, secondly, in a 
pressure; relief apparatus having a body of water interposed between the 
pressure generator and a mechanical fit valve in the line of the escaping 
gas, and through which it passes. * * * In the overflow from béer 
barrels under fermentation is a thick adhesive material called 'hop tar,' 
which seriously interfères with the opérations of any ordinary valve me- 
chanism to which it has access. Our device is particularly adapted to 
obviate this difficulty, for we isurround the valve with a liquid médium, 
preferably water, whereby the hop tar is diluted, so aa not to stick the 
valves. * * * We make no claim broadly, in this application, to 
holding béer, during the process of brewing, under an automatically con- 
troUed pressure, for any purposé, for such is nOt our invention." 

Briefly described, the apparatus covered by the patent is an arrange- 
ment of pipes and water chambers, so that the gas from the fermenting 
béer will pass through a body ôf water on its way to the valve, and into and 
through another body of water, as it escapes through the valve, by which, 
a& is claimed, the hop tar is so diluted as to prevent it from adhering to 
the valve and valve-êeat, and thus obstructing that délicate and nice 
opération required to properly regulate the fermenting pressure. 

Infringement is only insisted upon as to the first claim of the patent, 
which is: 

"lii an automatic pressure relief apparatus, a mechanical fit valve, in com- 
bination with a surrounding chamber, K, for contai ning water to prevent the 
valve fouling, for the purpose set forth." 

The défenses interposed are (1) that the patentées were not joint în- 
véniiors; (2) two years prior' public use; (3) that the first claim is void 
for want of novelty. 

As to the first défense, the proof shows that Heitman conceived the 
idea of a device to accomplish the object of the apparatus, and had some 
expérimental valves made which embodied the gênerai features of the 
apparatus, but they did not work satisfactorily; the main diflBculty be- 
ing in getting the valve so seated that it would not leak when weighted 
only to resist the comparatively slight pressure of the gas in a ferment- 
ing cask. To aid in pvejrcoming the practical difficulties he had en- 
countered, Heitman called in the assistance of Zwietusch, who suggested 
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a valve with a Mnife-edge bearing, working against a rubber packing in 
place of tbe flat or broad-seated bearing used by Heitman, and the proof 
sbows that, by the adoption of Zwietusch's suggestion, the difBculty waa 
overcome, and the apparatus worked successfully. 

When two persons are jointly engaged in the work of invention, it must 
always be extremely difficult to détermine how much of the successful 
resuit is due to each. The mère fact that two or more persons unité in 
an application for a patent as the product of their joint inventive efforts, 
certainly créâtes a very strong presumption that àe device is the resuit 
of their united ingenuity. It may be that the conception of the entire 
device is due to but one of them; but the other makes a suggestion of 
practical value in working ont the idea, and making it operative. But 
that suggestion may be the very thing the first one failed to think of, 
and which was needed to make the conception a success. As is most 
pertinently said by Judge Dykr in Oottfried v. Phillip Best Brewing Co., 
5 Bah. & A. 9: "To overthrow the presumption of joint invention created 
by the filing of a joint application upon a joint oath, the évidence should 
be clear and unequivocal." So in the case of BvMer v. Bainbridge, 29 Fed. 
Rep. 142, lately decided by Judge Coxe, it is said: "The défense that 
two persons to whom a patent bas been issued were not in fact joint in- 
ventors, is so purely formai that it cannot be regarded with favor, unless 
it be shown that the action of the patentées in that regard was disingen- 
uous,_or caloulated to mislead the défendants." 

It is urged that Zwietusch invented nothing, because, it is said, he 
took the mechanical fit valve or the knife-edge bearing valve found in 
the Slandeman patent of June 11, 1878, which was owned by himself, 
and put it into the Heitman device; but this seems to me to be enough. 
It is not cïaimed that Zwietusch invented the knife-edge bearing valve, 
and the daim of the patent is for the comMnation of such a valve with 
the water chambers which Heitman had invented. Heitman's water 
chamber alone, or with such a valve as he had used, was inoperative, 
although it may be said that the valuable feature of the invention was 
the water chambers; but it required the knife-edged valve, and the com- 
bination of this valve with what Heitman had done, to make the opera- 
tive device shown in the patent. This seems to me to be clear proof of the 
joint efforts of the two patentées in the production of the complète ma- 
chine. 

The défense of two years' prior use rests on proof tending to show the use 
of valves operating with a water chamber to regulate the escape of gas from 
béer casks at Brand's brewery, in or near this city, and the proof only 
carries such use back to the eleventh of November, 1878, while the com- 
plainant's proof shows that the device covered by the patent was com- 
plète and in use as early as the twenty-first of September, 1878, and the 
application for the patent was filed December 7, 1878. This proof 
brings the case within the rule that, if the défendant attempts to defeat 
the patent by showing that the patentée was not the original discoveret 
of the thing patented, the patent will, for the purpose of meeting such 
proof, be considered as relating back to the original discovery. Diam 
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V. Mffyer, 4 Washb. C. C. 68; Stmlh v. Goodyear D. V. Ch., 93 U. S. 486; 
Batea v.Coe, 98 U. S. 34. Éeeves v.Keystmie Bridge Oo.,5 Fish.'462; 
Drapei- v.Potoviska MïUs Corp., 3 Ban. & A. 215. 

I will also add that this proof of prior use at Brand's brewery is ex- 
tremely unsatisfactory, resting lonly- in the unassisted recollection of the 
witness Walther. The valve wbich is shown to bave been used at 
Brand's was evidently not organized or intended to be used with water 
in the pipes; and if Walther put water in the pipes of the valves so used 
at Brand's, as he swears he did, I think it must bave been merely for 
experiment. At thetime he says he so used this relief valve with water, 
the Zwietusch and Heitman device had become known to brewers, and 
was in use in Milwaukee, and probàbly had been shown to brewers in 
Chicago, and I think the effort was rto niake this old relief valve do the 
work for which the complainant's valve was intended. 

As to the last point, that the first claim of the patent îs void for want 
of novelty. The distinguishing feature bf this patent, and what gives it 
utility, is the water chamber or chambers, through which the gas and 
other overflow of fermentation is passed on its way through the valve, by 
which the pressure is regnlated, and thereby prevents the valve from 
sticking, and sècures the nice and sensitive opération of the valve which 
is needed in order to secure the proper fermentation and finish of the 
béer. None of the devices referred to as anticipatory of this patent show 
this feature as a part of their constmction. The old "relief valve" with 
which water may hâve been used,:as I hâve befoïe said, as an experi- 
ment after the complainant's dévice had become known, and the utility 
of water, or some Hquid, tO préserve the fiuidity of the hop tar had be- 
come known, was evidently not deSigned or intended for the use of water. 
That to some extent it approximates to the form of complainant's device 
is obvions, but it is equaUy obvions that, had the idea of using water in 
Connection with the valve for the purpose designed by this patent been 
in the mind of the constructor of this old valve, the form and arrange- 
ment pf some of its parts would' hâve been materially changed. As con- 
structed and used to regulaté , the pressure of steam or water in a boiler 
or tank, it did not requirë a water chamber; and the suggestion that it 
becomes the complainant's device by filling the escapè-pipes with water 
is one that only comes after the utility of the complainant's water cham- 
ber is shown by this patent. So that this relief valve, as constructed for 
use on a steam-boiler, or to relieve a water or steam pressure, does not, 
in my opinion, anticipate the complainant's device, and would undoubt- 
edly require radical changes and additions before it could perform the 
work of the patented device satisfactorily. 

As has been before said, this first claim is for a mechanical fit valve, 
in combination with the water chamber, and the reeord is barren of 
proof that a water chamber was ever used, ,or arrangea to be usèd, 
around a valve for the purpose of this device, or that a water chamber 
and valve were ever used for the purposes of this patent, before Heitman 
begari his experiments, which resulted in the Heitman-Zweitusch inven- 
tion. With the proof before me, I think there can be only one finding 
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on this point, and that is that thé combinatîon of the valve and water 
chamber covered by this first daini was the invention of thèse two 
patentées. 

From the ténor of the argument in behalf of the défendant, I conclude 
that it is, at least, tacitly admitted that the defendant's device is an in- 
fringement of complainant's patent. Complainant's proof shows the in- 
fringement, and I think it needs but an inspection by even an unskilled 
person to see that it contains a meehanical fit valve acting in combina- 
tion with a water chamber. It is true the defendant's device contains 
only one water chamber, intp which the gas escapes as it passes the lips 
of the valve, while the patent describes a device with a water chamber 
bdow and above the valve; but I think the change is merely colorable, 
and the defendant's device is certainly within the first claim of the pat- 
ent. It certainly shows a meehanical fit valve in combination with a 
surrounding chamber for containing water, and this claim seems to me 
a valid claim under the proof. 

There wHl be a decree finding that défendant infringes the complain- 
ant's patent as charged, and for an injunction and accounting as prayed. 



Stbam-Gauge & Lantebn Co. and othera v. Rogebs and others. 
{Oircuit Oouri, D. Magsachusetts. December 37, 1886.) 

1. Patents fok Inventions— Ikfringbmbnt— No. 244,944. 

Patent No. 344,944, to Joseph B. Stetson, dated July 36, 1881, for device 
raising the glass globes of lanterns, contains an uppër plate above the globe, 
•with' a central draft-tube that bendsoverand cornes down to thebottom of the 
lantern, as two tubes, one on each side. Beneath the glass globe is a perîo- 
rated plate, conneeted with the upper plate by wires supported laterally by 
guides on the side draft-tubes, so that, wlien the upper plate is raised, tbe 
globe is raised with it. The raising and lowering are éflected by a wire spring 
attached to the upper plate, and curved to form a thuinb-piece. Defendant's 
lantern bas the side-wires hoolied into the perforated plate, instead of wound 
round or under it, and, in çlace of guides, they are supported laterally by be- 
ingbent partly round the side tubes. The spring Connecting the upper plate 
to the globe is somewhat différent in form; otherwise it is an exact counter- 
part. Sèid, an infringëinent. 

2. SaME— NOVBLTT COMPABED WITH OTHER PATENTS. 

The aboya patent compared with Ford'8,No. 117,399, dated Julv 25, 1871; 
Colony's, No. 200,176, February 13, 1878; Betts', No. 218,917, Augus't 38, 1879; 
Irwin's, No. 89,770, Mdy 4, 1889; and Beidler'8, No. 187,085. February 6, 1877; 
and Md not void for want of novelty. 

In Equity. 

E. S. Jmney, for complainant. 

E. J. O'Brien, for défendant. 

Nelson, J. The plaintitfs patent, No. 244,944, granted to Joseph B. 
Stetson and his assignées, July 26, 1881, is for new and useful im- 
provements in lanterns, and relates to devices for raising, supporting. 
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lowerîng, and securing the glass globe or shade of a lantemj in order to 
fiU, trim, ligbt, or extinguish Ihe lamp. In the language of the spécifi- 
cation, the invention "consista in a portable lantern having a globe-sup- 
potting frame, and provided with wire, or other suitable connections, 
adapted to raîse and lower the globe relatively to the surrounding frame. 
It aJso consists in Such dëvices, in combination' with a spring or lock 
adapted to support the lantem-globe in itsraised position, and to secure 
it iii its lowered condition. , It also consists in the further devices, and 
combinations of devices, set forth in the appended claims." The more 
important features of the invention, as they are set forth in the spécifi- 
cation and drawings, and appear in the exhibits in the case, are thèse: 
The upper concave plate or disk of the lantern, which serves to direct 
the current of heated air upwards, is attached to the upper part of the 
globe by a wire spring, and bas a vertical movement on the central 
draft-tube. The upper plate and the lower perforated plate on which 
the globe rests, are connected together by wires supported laterally by 
guides on the side draft-tubes, so thatwhen the upper plate is raised the 
globe is raised with it. The raising and lowering is eSected by a wire 
spring attached to the upper plate, and curved to form a thumb-piece. 
This spring, and the friction of thë parts, serve to hold the globe in po- 
sition when raised. The globe is made removable by means of the 
spring Connecting it with the upper plate. The combination of the lift- 
ing device with the other parts of the lantern is what is secured by the 
patent. The first and second claims are as follows: 

(1) In a lantern having a globe-supporting frame, the vertically adjustable 
plate, C, carrying a spring, E, adapted to hold or release the globe, as desired, 
in combination with the globe, the perforated plate on which it rests, the Con- 
necting rods, F, F, serving to unité the top and bottom plates, and suitable 
guides, adapted to give latéral support to the lower part of the globe, substan- 
tially as set forth. 

(2) The tubular frame, D, D, and the globe. G, in combination with the 
plates, C, p, the Connecting rods, F, and the guides. H, whereby said globe 
is raised and lowered by a suitable lever, and guided or steadied laterally in 
its movements, for the purpose set forth. 

The great utiUty of the invention is obvious upon inspection. It is 
also proved by the immense number of the lanterns sold by the plain- 
tifis, exceeding 65,000 dozen annually, as also by the extensive imita- 
tions by other manufacturera. It is not a mère aggregation of parts, as 
claimed by the défendants, but a patentable combination, in which ail 
the parts co-operate to produce a new and useful resuit. A single one of 
the parts being absent, the raising of the globe, and the retaining it in 
position when raised, which is the resuit to be obtaîned, would be im- 
practicable with the others. 

There is no pretense that the invention is invalid for want of novelty, 
unless it is showed in one or more of the five. foUowing patents: Ford's, 
No. 117,399, dated July 25, 1871; Colony's, No. 200,176, Pebruary 12, 
1878; Betts'.No. 218,917, August 26, 1879; Irwin's, No. 89,770, May 
4, 1869; and Beidler's, No. 187,085, February 6, 1877. So far as I 
hâve been able to discover from an examination of the spécifications and 
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drawings of thèse patents, wîthout the help of exhibits embodying the 
inventions described in them, no one of tbem contains the Stetson lifting 
apparatus, or anything resembling it. Some of the parts of the combi- 
nation appear in ail the patents, but the sliding npper disk, and the 
side-wires supported on guides, are not to be found in any one of them. 
So far as thèse patents are concemed, the Stetson invention is certainly 
nev. 

The défendants' lantem differs ftom the plaintiffs' only in the follow- 
ing particulars: In the former the side-wires are hooked into the lower 
perforated plate, instead of being wound round or under it; and, in place 
of guides, they are supported laterally by being bent partly round the 
side-tubes. The spriag Connecting the upper plate to the globe is also 
somewhat différent in form from that showed in the drawings of the pat- 
ent." In aU other respects it is an exact counterpart. Thèse différences 
are evidehtly variations in form only, and not in substance. They are 
mechanical équivalents for the corresponding parts in the Stetson lan- 
tem, and perform the same functions, in substantially the same way. 
They are not Suf&cient to savè the défendants' lantem from being an in- 
firingement of the first and second vdaims of the plaintàâs' patent. 

Deoreé for the plaintiffîi. 



EuBCTBic Gas-Lightiho C3o. V. Boston EtEoiBic Cîo. 

{OireuU Court, D. Mcusaehiuett». December 34, 1886.) 

1. Patents fob Inventions— Rbissue No. 9,748— rEtECTHiCAt. Apparatus for 

LlGHTlNG StBBET LaMPS. 

ClaimB 2 and 5 of reisBued patent No. 9,748, granted to Jacob P. Tirrell, as- 
signée, dated January 7, 1881, for electrical apparatus for lighting street lamps, 
iimYoid, because broader than thoseof the original patent. Electric (ïaa- 
UgMing Oo. y. Tilloison, 21 Fed. Bep. S68, and Same v. Smith <è Rhodes Eiectrie 
Oo., 28 Fed. Kep. 195, followed. 
3. Same— iNFBiNaBMENT. 

In a suit for infringement of the above patent theplaintiff claimed: "In an 
apparatus for lighting gas by electricity, in combination with a circuit-breaker 
located at the gasburner, a lever adapted and arrangea to open and close the 
Btop-coek or valve of the burner, and carrying the circuit-breaker. " In de- 
fendant's apparatus two armatures operate to open and close the gas valve, 
but there is no separate lever to open and close the valve and carrying the 
circuit breaker. Hdd, no infringement; the constraction and mode of opér- 
ation of the two de vie es being entirôly différent 

In Equity. 

E. P. Paysan, for complaînant. 

/, E. Ahbott, for défendant. 

CoLT, J. This suit is brought on the Tîrrell reîssue patent, dated June, 
7, 1881, and numbered 9,743. In Eledric 6as-lightmg Qo, v. TiMotson, 
21 Fed. Rep. 568, and in Electric Qas-Ughting Oo. v. Smith de Rhodea Ekctrie 
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Cij., 23'Fed. Rep. 195, Judge Wheéleb held the second and fifthclaîmâ 
of ttereissUe to be void, on the ground that thèse claims were broader 
thftn those of the original patent. I hâve carefully consfdered thèse opin- 
ions, and concnr ia théviews therein expressed. The new évidence 
brought forward by coœplainant in this case does not tend to overthrow 
the conclusions of Judge Wheelee, because it is apparent, upon a com- 
parison of the original patent with the reissue, that thèse claims are void 
undèrithëîauthorit^ of MHer V. Brass Oo., 104 U. S. 850, and subsé- 
quent cases/ > ' 

, The only remaining question is whether défendant infririges claim 4 
of thè reissue, which is in substance the same as claim 2 of the original. 
The claini is as folio ws: 

"In an apparatus for lightlrig gas by electricity, iu combination with a cir- 
cuit-brefM?êr located at the gaa-burner, a lever adapted and arrangea to open 
and close. the stop-eoek or valve.of the burner, and carrying the circuit-breaker, 
substantially as lierein deseribed." 

In defendant's apparatus, which is made after the Crockett patent, 
bearing date July 17, 1883, the two armatures operate to open and close 
the gas-yi|lve, but there is.fo.und no separate lever to open and close, the 
valve and carrying the, circuit-breaker such as.is deseribed in the Tirrell 
patent. The defendant's device is so différent in construction and mode 
of opération from that deseribed in the fourth claim that it is clear there 
is no infringement. The bill must be dismissed, with costs. 



Cbockeb ■». Cutter Tower Co. 

(OirewU Court, B. Massachmetts. December 23, 1886.) 

Patents for Intentions— Infeingement— No. 16,813— Basel Design. 

In an action for infringing patent No. 16,313, dated October 6, 1885, for a 
design for easels, the plaintifl's design consisted in the upright standards 
Crossing at the npper ends, representing the atems and flowers of the cat-tail 
plant. Ëaselâmade of thenatural cat-tails thus crossing are old. In defend- 
ant's design, the standards are not crossed, but held together by a band. Eeld, 
no infringement, since the plaintiS was not the first to use cat-tails, and de- 
fendant's design did notinfringe his spécifie device of crossing them. 

InEquity. 

0. H. Drew and W. B. Durant, for complainant. 
C. 0. Morgan and 0. M. Shaw, for défendant. 
Before Colt and Cabpenteb, JJ. 

CoLT, J. This suit is brought upon letterg patent No. 16,312, dated 
October 6, 1885, granted to the .complainant for a design for easels. The 
leading feature of ;the design conaists in the upright standards of the easel 
crossed near their upper ends, and representing the stems and flowers of 
the cat-tail plant Or flag, The claim is as foUows: 
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" The design for an easel herein shown and described, the same consisting of 
the upright standards of an easel crOssing each other near tbeir upper ends, 
andirepresenting the stems and flowers of the cat-tail plant or flafr." 

Easels made of natural cat-tails crossing each other neair their upper 
ends are old. In view of this, the Crocker design must be limited to 
the mode of crossing the standards described in the patent. In defend- 
ant's design the standards are not crossed, bnt they are held together 
near the top by a band, from which point, by bending, they are spread 
eut so as to présent a fan-like appearance. If Crocker had been the first 
to design an easel made of cat-tails crossing each other, it might properly 
be held that the defendant's design infringed from the gênerai resem- 
blance between the two. In view, however, of what Was old, we hâve 
grave doùbts whether the claim of the patent constitutes any inven- 
tion; but, assuming the patentability of the design, we are clear that it 
must be limited to the mode of crossing the standards found in the 
spécification and drawing, and, the défendant not using any formof 
crossing the standards, there can be no infringement, and the bill must 
be dismissed. 



The Hattie M, Speaker.* 

Stebbins V. The Hattie M, Spbakeb, etc. 

{DUtriet Court, 3. D. New TorTc. December 27, 1886.) 

1. Collision— East Rivek Navigation— Two Tugs- Tog and Pier— State 
Statotbs— Failuiie to Ebep in Mid Eiver— Overtaking Boat— Close 
AppkoacH to Other Stbam-Vessel— Shber— Crowding. 

The tug 8., going up the East river with a car-float in tow along-side, 
sheered to withxn 100 feet of the New York piers, preparatory to rounding to 
on the Brookly shore against the tide. The tug N., which was also coming 
up river hearer the New York shore, had f ollowed the sheer of the 8. towards 
New Yp/k, and, when close to the latter shore, found herself in a pocket, be- 
tween, the 8. and the plers; and, being unable to back, for fear of being 
throwîi against the piers, went ahead full speed, and ran into the end of Pier 
42, whereby both the tug herself and the tow were damaged. HeJd, that the 
N. was in fault f or violating the state statute, which required herto go as 
near mid river as may be; and also the statute which forbids a steam-vessel 
under way from approaching and passing another nearer than 30 yards. 
Held, fv/riher, that the S. was in fault for unjustiflably sheering, and crowding 
the N., without even a warnlng whistle. The damages were therefore di- 
vided. 

2 Evidence- Settlement of Claim— 8dbroqation. 

The settlement by a tug of hertow's claim for damages is évidence of fault 
on her part, in a subséquent suit by her against another vessel. Without fault 
or liability, there would be no subrogation on payment of the tow's demand. 
Being held liable, as in fault, she ia entitled to recover balf of the tow's 



In Admiralty. 

A. B. Stewart, for libelant. 

Oarpenter & Mosher, for claimahta. 

iReported by Edward G. Benedict, Bsq., of the New York bar. 
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Brown, Ji On thft twenty-third October, 1885, the steam-tug Hatlie 
M. Sprakér, with a car-float about 200 feet long, lashed on her port side, 
was going up the East river, with a strong fiood-tide, bound for Adams 
Street, Brooklyn. She had pasSed under the Brooklyn bridge about one- 
third of the distance across from the New York shore, and, as she did so, 
sheered tôwards the New York shore, until at about Pier 36, she had run 
up to wi&in 100 feet of the.piers, when she put her helm hard a-port, 
for the purpose of rounding to on the opposite side of the river, against 
the tide. The libelant's tug, the D. K. Neal, had taken a canal-boat 
along-«ide at Pier 6, for the purpose of towing her to Newtown creek, 
and came up river at thé same time as the Spraker, but a little nearer 
the New York shore. She had foUûwed the Spraker's sheer to the west- 
ward, and, when abreast of Pier: 38, partly lapping the Spraker, and 
within some four feet oî her, and being also very near the New York 
piers, she found herself unable to back, lest she might be thrown against 
the piers with the strong set of the tide; and, in attempting to go ahead 
ftall speed,- while the Spraker was rounding, ran against the end of Pier 
42, which projected further into the river than the piers below it, and 
by the force of the blow parted the Unes which held the tow, in consé- 
quence of which the latter dnfted ahead, and was damaged, as well as the 
tug. The owner of the tug subsequently settled with the tow for her 
damages, taking a recelait in fuU, and clainls to recover for both against 
the Spraker. 

The évidence présents an entire contradiction between the witnessesof 
the two tugE^M to whether, below the Brooklyn bridge, the Neal, or the 
Spraker, was astem, and was the overtaking boat. The circumstance, 
however, tiia,ttïi^ Spraker slowed shortly before réaching the Brooklyn 
bridge, which the pleadings as well as the witnesses assert, and the testi- 
mony of the èlaîmants' witnesses that the slowing was caused by a Brook- 
lyn ferry-boat passing ahead of the Spraker towards the New York slip, 
in the absence of any olher explanation oi" her slowing, satisïies me that 
the claimants' contention in this respect is correct, and that the Spraker 
had before tha;t been ahead, and that the Neal came up so as just about 
to reach the Spraker's stern while the Spraker was slowing; and that 
the Neal's witnesség did not remeniber anything about the ferry-boat, 
because she did not interfère with the Neal, which was further astern, 
and the circumstance would therefore not be recoUected by the Neal's 
witnesses. 

Upon this finding of facts, it is impossible for me to hold the Neal 
without fault. ■ She was bound for Newtown creek. The state statute 
required her to go as neaf the middle of the river as may be. There 
was nothingi to prevent her doing so. Instead of that, she continued 
from Pier 8 up nearly to the BrooÛyn bridge, as her witnesses say, only 
about 200 feet from the New York shore, and, as I find, probably not 
exceeding 400 feet, at most; and when the Spraker sheered towàrds the 
New York shore, instead of moving towards the centerof the river, as she 
might and should bave done, she keptupon theinkide of thé Spraker, and 
gradually overhaviled her, but very slowly, until she was in a pocket, 
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whence she could not escape. Her going near the piers and violating the 
statute led directly to the accident, aiid slîê must therefore be held in 
fault. She was further in fault, also, for violating the state statute which 
prohibits a steam-vessel under way. approaching and passing another 
nearer than 20 yards. There were no spécial circumstances to render 
this statute inapplicable. When the Spraker's continued sheer brought 
the Neal first within that limit, there was still time and room for the 
Neal to stop and obey the statute. 

The settlement by the Neal, moreover, of the tôw's daim for damages, 
is a strong practical admission of her own fault. The libel allèges an 
assigntnent and subrogation of the tow's ckim, but no assignment is 
proved. The évidence does not show a purchase of the claim, but sim- 
ply a settlement, with a receipt in fuU for ail claims of damages. There 
can be no subrogation in favor of amere volunteer; but only in favor of 
one who pays under some légal liability, and there could be no liability 
of the Neal unless there was fault. The U. S, Grant, 7 Ben. 337; Acer 
V. BîfcAHss, 97 N. Y. 895. 

The feult of the Neal does not, however, excuse the Spraker from her 
own Clear faults. From the tipie the two passed under the Brooklyn 
bridge, the Neal was somewhat lapping the starboard quarter of the 
Spraker, and gradually gaining upon the latter. The Neal was in the 
the situation of an overtaking and passing vessel j and, while the Spraker 
was entitled to keep her courge, she was prohibited froin crowding. She 
continued her sheer without any attention to the Nealj so as to corne un- 
justifiably and unnecessarily near the New York shore. The Neal could 
not hâve anticipated such a continuance of this sheer. I ara entirely sat- 
isfied that the Spraker could hâve rounded to perfectly well, without oc- 
cupying practically the whole of the river to make her tum. It is quite 
possible, as suggested by libelant's counsel, that the Spraker went nearer 
tothe piers than she intended toi in conséquence of the strong set of the 
flood'-tide towards the New York shore. She is answerable for any such 
miscalculation. It is not admissible that a vessel may swing in this 
way aoross the river, without paying any attention to other boats on her 
quarter; and, had she intended to go so near to the New York piers as 
to make^t dangerous to other boats inside and abreaat of her, it was at 
least her duty to give some signal of danger to other vessels thus put 
unexpectedly in jeopardy. No signais were given by either vessel, and 
no steps were taken by either to avoid danger until too late. Both were 
in fault, and the iibelant is therefore entitled to half the damages to the 
Neal and hertow, and a référence may be taken to compute the amount. 
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The Venetia».* 

The Keveee. 

(District Court, D. J^asaachusetts. December 38, 1886.) 

1. CoLusioN— Steamer and PBHBT-BoAr— Ckosbikg and Follo-wing Vbssbi. 
DiSTiNOUisHBD— Faildhb to Signal. 

The fcrry-boat R. started aut of her slip when the steamer V. was directly 
opposite. The speed of the steamer hadheen checked by the stoppingof her 
engines.but her headway had not entirely ceased. Her ability tb maneuver 
was fùrther diminished by the présence, close aboard, of one or more vessels 
which it was her duty to keep clear of. When the ferry-boat started out of 
her slip, her bow was pointing astern pf the steamer. When clear of the slip 
she proceeded to cross the steamer's bows in a circling course, at full speed. 
With the exception of the starting whistle of the ferry-boat, no signal was 
made by eithér vessel. ,iBoth vessels, when a collision became imminent, en- 
deavored to avoid it by reversing their engines. Reld, that the steamer had 
done ail that devolved ùpon her under the circumstances; that, as the ferry- 
boat was a following vessel when the situation flrst opened, the steamer was 
not bound to foresee that, by a violation of the rules of the road, the ferry- 
boat wonld become a crossing vessel; and that no duty to signal the latter as 
a crossing vessel devolved upon the former. 

3. Same— SteAmbb and FbrKt-Boat. 

A ferry-boat must not cross a steamer's path, when the latter is abreast of 
her slip, and is hampered in her ability to maneuver. If, upon starting out of 
the slip, the ferry-boat'sbow is astern of the steamer, and il she subsequently 
crosses thé bows of the latter vesSel, she will be cousldered as a following, 
not as a crossing, vessel. 

Collision. Cross libels. 

L. S. Dabney, for the Venetian. 

T. M. Babson, for the Révère. 

Nelson, J. Thèse cases were cross-libels for a collision between the 
British steam-ship Venetian, of the Leyland line, and the steam ferry- 
boat Révère, owned by the city of Boston, and employed on the East 
Boston ferry, of which the city is the proprietor. The Venetian arrived 
in Boston oh the morning of March 25, 1886, from Liverpool. At half 
past 6 A. M. she was proceeding up the channel, between Boston and 
East Boston, in charge of a pilot, on the way to her dock in Charles- 
towa. Her course lay on the starboard or East Boston side of the chan- 
nel. Her speed through the water, against an ebb-tide, was then about 
four knots. When abreast of the Elevator dock, which is the third dock 
below the ferry slip, on the East Boston side, her engines were stopped, 
and, by the tiroe she was opposite the ferry slip, she was moving slowly, 
though her motion ahead had not entirely ceased. Another ferry-boat 
had just before crossed her bow, coming from the Boston side. A ship 
also lay at anchor in the channel within a hundred feet of her, on her 
port bow. While she was in this position, just opposite the East Bos- 
ton ferry slip, the Révère started out of the slip on a trip across the 

iReported by Théodore M. Ettiiig, Esq., of the Philadelphia bar. 
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channel to Boston, heàded down stream, with her bow pointing astem 
of the Venetian. As soon as she was clear of the slip, her wheel was put 
hard a-port j a flill head of steam was let on, and she proceeded at full 
speed Tip stream, in a cireling course, directly across the bows of the 
Venetian. The instant those in charge of the Venetian saw what she was 
about, the engines were reversed full speed. The Révère also, when 
within a few feet of the Venetian, reversed. This was donc, however, 
too late to prevent the accident. The forward port-guard of the Révère 
struck the Venetian on the starboard bow, and in tl\e collision the guard 
and upper works of the formei;,were torn away, and the iron plates of 
the latter's hull broken in. The weather was clear and still. The Ven- 
etian could not bave been more than 500 feet from the ferry slip when 
the collision occurred, and was probably nearer. Neither vessel sounded 
any whistle, except that the Révère gave her starting whistle. 

Upon thèse facts, whieh are abundantly proved by the évidence, the 
culpability of the Révère is too obvions to require comment. She ran 
into the Venetian wlthout the slightest necessity or excuse, when the lat- 
ter was in a position where she had a right to be, and could do nothing 
to get ont of the way. The master of the Révère states that when he 
started ont, the Venetian was opposite the Elevator dock, 900 feet below 
the slip, and seemed to be stopped; that as he proceeded he saw that she 
was moving slowly, but supposed he had sufficient rôom to pass her; and 
that she suddenly increased her speed, and ran across bis bows. Other 
witnesses càlled by thé Révère give the same açcount of the accident. 
That they are mistaken is éhowed by ail the probabilities of the case. 
The point off the Elevator dock, where the master of the Révère says he 
saw the Venetian apparently stopped, was at least 1,000 feet below the 
place of collision. The tide was about half ebb. The Venetiai) was a 
screw steam-ship of 2,733 tons register, 435 feet long, and loaded with 
cargo. It is incredible that such a ship, in the situation described by 
this witness, could bave increased her speed so as to pass over a space of 
1,000 feet, against the tide, while the light side-wheel ferry-boat, quickly 
started and of high speed, under full steam, was going a distance of 500 
feet across the tide. The extrême unlikelihood of this theory tends 
strongly to confirm the testimony of the master and pilot of the Venetian, 
and of bthers on board, who aU agrée that the steam-ship was going slowly 
past the ferry slip as the Révère came ont. 

The theory of the ferry-boat's défense is that she was a crossing ves- 
sel, and, being on the starboard side of the Venetian, had the right of 
way. Supposing this to be so, it would not afford an excuse for her not 
sooner stopping and reversing, though it would condemn the Venetian 
also. But the fact seems to be wholly différent. The Révère was not a 
crossing vessel, but a foUowing one, when the situation first opened. 
The Venetian was not bound to foresee that the Révère was about to 
change the situation in violation'of the sailing raies. She did see ail that 
her position rendered it possible for her to do in reversing her engines. 
For the same reason the com plaint of the Révère that the Venetian gave 
no signal is not well grounded. Tkere was no occasion for a signal from 
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the Venetîan, the Révère having made the collision inévitable by her 
own misconduct. The Révère must be held solely responsible. 

The libel of the city of Boston will be dismissed, with costs; and, in 
that of the owner of the Venetian, an interlocutory decree will be en- 
tered for the libelant. Ordered accordingly. 



The SwiFTStJRB.* 

Chapman V. The Swiftsurh. 

{District OouH, B. D. New Y(yrk. June 2, 1888.) 

Salvaob— SpHCirac Sun Agbbbd upon— Dispute as to Amootit— Uhrbasoit- 

ABLB AioUNT — AWAKD. 

Ab the tug "W. was cruiaing in the neighborhood of Sandy Hook she leamed 
that the steamer S. was lyingdifiabled some 15 miles do'W^ii the Jersey coast, 
and proceeded to her assistance. The 8., with a valuable cargo on board, was 
lying somè eight miles from thé beach, unàble to proceedj an accident having 
hàppened to ner machinerj^. The weather was intensely cold, both vessels 
were covered with ice, and . a. thick f og prevailed. A bargain was made be- 
,tween the masters of the tug and the steam-ship to tow the latter to New York. 
The libel alleged that the agreéd compensation was $4,000; theansweralleged 
that it was $400. The value of the tug was claimed to be $30,000; the value 
of the 8. $75,000 or $100,000, her cargo $80,000, and her frei^htabout $11,000 
or $12,000. Held, on the évidence, that the sum agreed on was $4,000; and, 
as this Was not such Sti unreaSonable price for the salvage service as to re- 
quire the c'burt to set aside a contract deliberately made to pay that sum, the 
libelants should recover'$4,000, but without costs. 

In Admiralty. 

Ooodrichf Deady é Goodrich, for libelant. 

Butler, Stillman ce Hubbard, for claimant. 

Benediot, J. The clear weight of évidence is to the effect that the 
master of the S wiftsure agreed with the master of the libelant's tug 
that a salvage compensation of |4,000 should be paid for the serv- 
ices of the tug in relieving the steamer. The only question open to 
discussion is whether the price so agreed on was unreasonable. Upon 
the évidence, and taking into considération the value of the steamer 
and her condition, I am not prepared to say that $4,000 is a sum so 
out of proportion to the benefit received as to require the court to set 
aside a contract deliberately made to pay that sum. The libelants 
may therefore hâve a decree for $4,000. 

I give no costs, because I consider the sum awarded a very libéral 
salvage compensation for the work and labor that the libelant's tug 
was called on to perform.' A distribution of the salvage will be made 
on appliéation of the parties iÉtérested. 

«Repofted by R. D.& Wyllys Benediot, Esqs., of the New York bar. 
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Thb Helen Hasbkouok.* 

SOPBB ». FaBEIS. 

Pabeis V. The Helen Hasbbouok. 
{District Court, B. D. Neui T<yrh. July 33, 1886.) 

COLUBION— SCHOONBB AND TXJ»— OVBETAKINQ VbsSKL— LiABILITT. 

Where a collision occurred in thé North river between a schooner and a tug, 
whereby the latterwas ruh down by the sailing vessel, it was held, on the év- 
idence, that the schooner was the overtaking vessel, should therefore hâve 
avoided the tug, and was in f ault for the collision. 

In Admiralty. 

Owen & Oray, for Soper and the Helen Hasbrouck. 

Alexander é Ash, for Pareis. 

Bbnediot, J. The course of the schooner is proved to havé Jbeen 
direotly up the North river, or one point to the eastward of the course 
oî thé river. The différence of one point wouW not be important. 
The casé tnrns upon the course ©f the tug; for if the course o£ the 
tug was the same as that of the schooner, ot within one point of the 
course of the schooner, the schooner, -which broke ground below the 
tug, was the foUowing vessel, and bound to avoid the tug. ïf, oti the 
other hand, the tug's course was crossing that of the schooner, the 
obligation to avoid the schooner rested upon the tug, and she was 
in fault for not having done so. Upon this question my opinion is 
with the tug. The testimony from the schooner as to the coiirse pf 
the tug is tôô strong, for they make the tug heading towatds Central 
Ferry, Jersey City. Bound, as the tug was, for Sixty-eighth stfeet, 
in New York, it seems to me incredible that she should havè béen 
sailing towàrds Central Ferry, Jersey City. Her natural coursé wbuld 
be the cbutse given by those in charge of her, viz., up the river. 
Upon that course it is évident that, with a proper lookout, which she 
Bàys shé had, the approach of the schooner from astern inight not 
bave béen observed. Upon that course she might hâve beeh struck 
as she was struck. Upon the course given her by thpse; on thé 
schooner, such a blow a,s the schooner delivered her, the séhooïler 
bringing up on the tug's fantail, and her martingale jamm^ig tlie 
pilot-house door, does not appear to me possible. 

The évidence from the respective vessels cannot be recônciled. 
The téstimpny of some of the witnesses must therefore be disregarded. 
The .probftbilities of the case, the distance of the tug, and the blow 
that was delivered, lead me to disregard the testimony fr;om, thé 
schooner that the tug- was seen by them upon a course for Oipintral 

> Reported by E. D. & Wyllys Benedict, Esqs., of the New York bar. 
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Ferry, and to adopt the testimony of those witnesses who say that tbe 
tug was going up the river, and was run over by the schooner over- 
taking her from below. The libelant, John J. Parais, must therefore 
recover for the loss of bis tug, and the libel of Soper for the injury 
to the schooner must be dismissed. 



The Boequndia.. 



Cabtaesso, Guardian, etc., v. The Buegundia. 

{Biainet Court, 8. D. iVe^ York. December 37, 1886.) 

Nbomoencb— Nkglect of Thosb in Chakgb of Infant — Impkoper Place — 
LiABiiiiTï or Ve8sbi>-Ruddeb Chaihs. 

Libelant'8 wàrd, an infant three years old. was injored' on board of the 
steam-ship BUr^ndia, by the rudder «hain, which ran in an open box on the 
maindeck. PreviDus to the accident, the infant's nurse had left him to him- 
sélf, and, wben hurt, he was in a part of the ship where he had no right ta 
be. Séld, that the fault restéd Trith those who had charge of the child, and 
that the vessel was not liable for the injuiy. 

In Admiralty. ' 

^. ^.iSieieart, for libelant. 
Bmedict, Tajt <& Benedict, for claîmants. 

Bbown, J. The libelant's ward, liOuisCartarsso, a child of three yeara 
old, while on a voyage to this port frona Naples, on the second day out, 
had its fingers crushed in putting Ihera into the trough that carries the 
rudder cbain across one of the pulleys upon the main deck. The child, 
being uneasy, had been set down by the nurse a few minutes before, and 
ran aft of the place where the steerage passengers were aliowed; and, as 
the évidence shows, a few minutes a.fterward8 its screams were the first 
notice that the nurse had that it was meddliug with the chain. The 
Wooden groove or box was such as is usual upon nearly ail steam-ships, 
ând no customary précaution was neglected. It is necessary that such 
chàiiis shall be subject to constant and immédiate inspection. It is plaih 
that the child was where it had no business to be, and was improperly 
left to run into what dangers it might find. There is no law that requires 
a ship to prevent the possibility of accidents to infants incapable of tak- 
ing care of thenayélves, who are suffered by those in charge of them to 
roam about'thé ship. The box provided in this instanceWas a reason- 
ably sùfficietit précaution against liability to accident, and thé b:lame i» 
wholly on thbse ifl charge of the child. 

The libel must be dismissed. 

lEeported by Edward Q. Benedict, Esq.,of the New York bar. 
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ScHI*ADIG V. FLESCHEB. 

(Pircuit Oourt, D. Golorado. January 8, 1887.) 

Bbiioyai. O» Cadsb— Rbv. St. § 639, Subd. 8— Divebmty of Citizbnship. 

•Itls a condition requisite to removal under Rev. St. U. S., § 639, subd. 3, 
thal'the diversity of cuizenship must exist, both whon the suit was begun and 
Whien tbe pétition for removal is flled. Gibam v. Bruce, 2 Sup. Ct. Rep. 878. 
S. 0. 108 TJ. S. 561, followed. 

OoKotion to Remand case to state court. 
l^rjèiam & DiUon, for plaintiff. 
0eo.W. AUm, for défendant. 

BrEweii, J. The motion to remand is sustained on the authority of 
Gibhdn V.Bruce, 108 U. S. 561, 8. C. 2 Sup., a. Rèp. 873, and Preling- 
huyéen y. Bcddwin, 19 Fed. Ëep. 49. The first case is an authoritative 
déclaration that, under the removal act of 1875, the requisite citizenship 
must é:^St, both atthe time of commencing the suit and also at thetime 
ôf filSàg the pétition for removal. The languagé of the act of 1867 is 
not idiBàtical with that of the act of 1875, but the différence is not such 
as to indieate a différent intent on the part of congress. See the opinion 
of Circuit Judge Wallace in the second case. 



HONE V. DiLLON. 

(Oireuit Court, 8. D. Georgia, E. JD. November 80, 1886.) 

1. Rbmovai. of CAtrsES— Citizbnship— Act of Conobbss of Mabch 8, 1875. 

TJnder the act of March 3, 1875, a suit canaot be removed from a state court 
unleBB the requisite citizenship of the parties existed both when the suit was 
begaa and T^hen the pétition for removal was flled. 
H. Samb— Act of Congbess of March 2, 1867. 

Under the act of March 2, 1867, it is not necessary that the parties shçuld 
hâve beén citizens of diâerent states at the time when the suit was brought, 
if they are citizens of différent states when the pétition for removal is flled. 
8. Samb— Final ELbabing — Demueseb Ovebbulbd — State Bqxjitt Rtiles. 

Where the rules of procédure in equity of a state provide that a demurrer 

shàli be disposed of at the flrst term, and the second shall be the trial term, 

the hearing of a demurrer to a bill, and an order overruling it, is not such a 

final he,aring of the cause as will defeat a removal. 

4. Samb — Death of Non-Resident Dépendant— BilIi op REvrvoK bt Exec- 

TJTOK. 

A bill of revivor is a mère continuation of the original suit, and, where the 
jnrisdietion of the court had comipletely attached to the controversy, it can- 
hot be divested by the death of the non-resident défendant, and his exécuter 
bas the right to défend the suit without regard to his owa citizenship, 
(SylMbv.» by lAe Court.) 

In Ëquity. Motion to reiQand. 
R, 2?j, ftichards, for movant. 
JoknM. Gy£rard an^Ch(irlegN.We$t,eonfy'a. 
v.29F.no.ll— 30 
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Speer, J. This bill was originally filed in the superîor court of 
Chatham county. It was removisd to this court by the proceeding 
under the act of March 2, 1867, relating to local préjudice, on the 
fourteenth day of Pebruary, liBSâ. *Since that tîme various orders 
hâve been taken in ita progress hère/ An amendment bas been filed 
to the bill; a demurrer to the bill as amended; this démarrer bas 
been overruled; an answer to the bill as amended bas been, filed; 
and the défendant having died, his death bas been suggested, and a 
bill of revivor bas been filed against his exécuter. A motion to re- 
mand the cause to the state court is now made by the oomplainant, 
William Hone. It is insisted by the movant, himself a citizen of 
Georgia, that at the time the suit was begun David E. Dillonwas a 
citizen of.the^same state; and,: notwitbstanding the fact that he had 
become a citizen of the state of New York, and was a citizen of the 
latter state at the time the cau^ was removed to this court, that Dillon 
was not entitledtorerQOve the oanse.,, ; 

This question is not frpe from difficulty. It bas been repeatedly 
held that a<su,it;cannot be removed from a state court under the act 
pi Marçh 3, 1875,;unless thereguisite citizenship for removal existed 
when the suit wa,B begun as "well âs when the application for rempval 
was made. Akers v. AkerSi^lu JJ.Q, 197; S. G- 6 Sup. Ct. Eép. 
669; Gibson v. Bruce. 108 U. S. 562; S. C. 2 Sup, Ct. Eep. 873. 
In the latter case Mr. Chief Justice Waitb, delivering the opinion 
of the court, considers section 12 of the judiciary act of 1789, and 
the act of 1875. With relation,to the act of 1876, he déclares that 
it is "radically différent froiii")ftny which preceded it. Under that 
act, either party may pétition fo^remo val, and neither party need 
be a citizen of the state in which the suit was brought. The mate- 
rial language is as follows: •'That any suit of a civil nature, atlaw or 
in equity, now pending, or hei;eaftèr brought, in any state court, 
• * * in which there sbail bè a controversy between citizens of 
différent states, * » » either party may remove said suit into 
the circuit court of the United States for the propèr district.' In or- 
der to obtain the removal, a pétition tberefor must be filed in the state 
court at or before the term at which the cause could be first tried, 
and before the trial. In thé présent case the pétition was not filed 
until nearly two years after: the commencement of the suit. The 
construction of the act is by no means free from doubt, but, on full 
considération, we are of opinion thàt the requiremerits of the old law, 
that the necessary citizenship should existwhen the suit was brought, 
was not abolished. We cannot believe it was intended to allow a 
party tô deprive a state court pftifee> juriadictipn it once bas rightfully 
acquired over him by changing his citizenship after a suit is begun; 
and that would be the ëffect of the law if the right of removal is made 
to dépend only on the citizenship existing at the time a removal is 
applied for. But we are also of opinion that because of thé exten- 
sion of the time for applying fof aremoval, and because neither party 
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need be a citizen of the state in which the sait is brouglit, and either 
party may apply, it was the intention to provide thatthe controversy 
should be between citizens of différent states at the time of the re- 
moval. In this way tbe juriadiction of the circuit court of the United 
States will only attach -when tbere shall be a controversy between 
citizens of différent states at the time the suit is transferrcd, and tbe 
xight to the transfer will dépend on the citizenship when the suit was 
begun, and when the pétition for removal is filed. We therefore 
hold that a sait cannot be removed from a state court under the aot 
of 1875, unless the requisi te citizenship of the parties exist both when 
the suit was begun and when the pétition for removal is filed." 

It will be observed that in the foregoing décision the act of March 
2, 1867, was not considered by the court. They décide the effeet 
of the act of March 3, 1875. When référence is made by the chief 
justice to the old law, allusion I tbink is had to the act of 1789, 
which is mentioned in a preceding paragraph of the opinion. Had 
he referred to the act of March 2, 1867, the question would not be 
open. There bas been no décision by the suprême court of the 
United States upon the précise question in this case; but the su- 
prême court of Georgia in Hammond y. Buchanan, 68 Ga. 739, bave 
held that it isnot essentiàl that the applicant should bave been a 
non-resident of the state at the date of the commencement of the 
suit, to entitle him to remove a cause to tbe United States court on 
the ground of local préjudice, nnder the act of congress of 1867. This 
conclusion is entitled to great respect, and is supported by repeated 
décisions of the fédéral courts. When that case itself reached the 
circuit court of the United States for the Northern district of Geor- 
gia, a motion to remand was made before bis honor Judge McCat ; 
and, after very exhaustive argument, was overruled by that eminent 
jurist. The décision was not reported, but I was at that time a mem- 
ber of thë bar of that court, and heard the argument and the décis- 
ion. 

In Cook V. Whitney, 3 Woods, 715, it was held that to warrant a 
removal of a cause from the state to the fédéral court, under the act 
of March 2, 1867, it is not necessary that the parties should hâve 
been citizens of différent states at the time when the suit was brought, 
provided they are citizens of différent states when the pétition for 
removal is filed; citing the opinion of Mr. Justice Milleb in Johnson 
v. MoneU, 1 Woolw. 390. 

The reason of the act would seem strongly support this conclusion. 
It became the law at a period of angrysectional feeling, and great préj- 
udice in certain localities against citizens of other portions of the 
country. It might bave been frequently true that onewho had been 
a citizen of a state became involved in litigation, and, as a conse> 
quenoe, found it desii^able and bénéficiai to change bis domicile. It 
is not impossible thàt the law-making power had under contempla- 
tion exiles of this enforced charaçter. Unlike theact of 1875, thd 
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act of 1867did not make ît compétent for a citizen of tbe state where 
a suit is broaght to remove the cause; this is the privilège of the non- 
resident plaintiff or défendant. A removable suit under the latter act 
is one "in wiiioti there is a controversy between a citizen of the state 
in wliich tbe suit is brought and a citizen of another state." Can it 
be supposed that it was intended by congress to deprive of the rigbt 
to remove their causes to the national courts a large class of individ- 
uals who, at this unsettled period of the country's history, found it 
necessary, pending litigation in whioh they were interested, to re- 
move to other states? I think not. Besides, the statute was remé- 
diai, and should therefore bave à libéral construction. 

It is said, however, that the final hearing had been begun, because 
a demurrer had been disposed of in the state court, and tbe cause 
there referred to a master. From an examination of the record, it 
appears that the demurrer was spécial, in that it assigned defects in 
the statement of certain sums in the bill; it was gênerai, in that it 
declared that tbe oomplainant "hath not in and by bis said bill stated 
such a case as doth or ought entitle him to any such relief as is 
thereby soiight," etc. The demurrer was overruled on both grounds 
by bis bonor Judge Fleming, presiding in tbe state court. Tbe act 
déclares that the cause may be removed if tbe pétition of the party is 
filed at any t ime before tbe trial or final hearing. Is a demurrer to a 
bill in equity, and the décision overruling the same, under the equity 
procédure of G-eorgia, sueh a final hearing as that contemplated by the 
statute aboTe quoted ? 

"The trial term of ail equity causes «hall be the second term after 
service bas been perfected on ail the parties." Code Ga. § 4205; 
Gook v. Board of Cominissioners, Si Qa. 166. "A défendant may 
either demur, plead, or answer in a cause in equity, or may file two 
or ail thèse défenses at once, without waiviug the benefit of eitber. 
In ail cases, demurrers, pleas, and answers shall be disposed of in tbe 
order named, and ail demurrers and pleas shall be filed and deter- 
mined at the first term," etc. Code Ga. § él91. 

In view of the statutes, clearly the hearing of a demurrer cannot 
be the final hearing. Insurance Co. v. Dunn, 19 Wall. 224, 225; 
Vannevar v. Bryant, 21 Wall. 41-43. Both of thèse cases arose un- 
der the act of March 2, 1867, and are clearly distinguishable from 
Alley V. Nott, 111 U. S. 474, S. C. 4 Sup. Ct.Eep. 495, and Gregory 
V. Hartley, 113 U. S. 742, S. C. 5 Sup. Ct. Eep. 743, wbich arose 
under the act of 1875. 

But it is said that the présent défendant is the executor of Dillon, 
and is himself a citizen of Georgia, ajad for that reason the cause 
must be remanded. A sufficient replyto this proposition is found in 
the décision of Clarke v. Mathewson,'û2 Pet. 170. There, as in the 
case under considération, a bill of revivor had been filed in contin- 
uation of the original suit; and the court held, Mr. Justice Storï de- 
livering the opinion, that, if the plaintifi was compétent to sue tbe 
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défendant in tbe circuit court, bis représentative, thoogli a citizen of 
the same state, may revive it, — the court holding, against the argu- 
ment of Daniel Webster, wbo was of counsel for the appellees, that 
the bill of revivor was in no just sensé tbe original suit, but was a 
mère continuance of tbe original suit, and, wbere tbe jurisdiction of 
the court had completely attacbed to the controversy, it could not be 
divested by any subséquent events, and that the administrator or exec- 
utor of a deceased party, under the thirty-first section of tbe judiciary 
aot, (1 St. at Large, 90,) has power to prosecute or défend an action 
by or against tbe deceased, without regard to bis own citizensbip. 
It nnay be of consolation to counsel of movant hère to reflect that 
Judge Stoey beld with bim in the circuit court, and not until mature 
reflection did he change his opinion. 
For the reasons given the motion to remand is deuied. 



May V. BucHANAN Co., Iowa. 

{OifeuU Court, N. D. Ima, E. D. November Tem, 1886.) 

li Courts — Op Unitbd States — State Statuts of Limitations — Patents— 
Rbv. St. U. s. J 721. 

Under Rev. St. U. S. § 721, providing that "the lawsof the several states, ex- 
cept -where the constitution, treaties, or statntes of the United States other- 
"wise require or provide, shall be regarded as rules of décision in trials at com- 
mon law, in the courtstif the United States, in cases where they apply, " an 
action in a fédéral court to recover damages for infringement of a patent is 
not subject to a state statute of limitations. 
2. Same— Claim against Countt^Statb Statute. 

But such action is subject to a state statute requiring a demand against a 
county for unliquidated damages to be presented to the board of supervisors 
of the county, and payaient demanded, before bringing action upon it. 

Action for damages for infringement of a patent. Demurrer to pe- 
iition. 

Runndis & Walker, for plaintiff. 
/. E. Cook, for défendant. 

Shiras, J. In the pétition fîled in this cause, it is averred that on 
the fourth day of October, 1859, letters patent, in due form, were issued 
to one Edwin May for an improvement in the construction of i)rison 
cells, and on the fourth day of October, 1873, an extension of said pat- 
ent for a further term of seven years was duly granted to said May; that 
in February, 1880, said Edwin May died, in the state of Indiana, and 
that plaintiff, by proper proceedings had in the probate court, and con- 
veyances executed under the orders thereof, has become and is the owner 
of aU the rights conferred by and growing out of said letters patent to said 
JEdwin May; that between tbe fourth day of October, 1873, and the same 
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day in 1880, the défendant, without right or authority so to do, did 
make and use sundry apparatus and machinery which infringed upon 
the exclusive rights secured by said letters patent to said Edwin May, 
whereby the plaintiff has been deprived of the reasonable royalty upon 
said infrin^ng apparatus, to the damage of plaintiff in the sum of 
$3,000. 

To this pétition a demurrer is interposed, on the grounds that the pe- 
tion shows on its face that the cause of action is barred by the statute of 
limitations of the state of lowa,— the action having been brought after 
the expiration pf five years from and after the date when the extended 
patent expired; and because it is not averred that the demand, beingfor 
unliquidated damages, had been presented to the board of supervisors, 
and payment demanded, as required by section 2610 of the Code of 
lowa. 

This action is brought under the provisions of section 4919 of the Re- 
vised Statutes, which enacts that "damages for the infringement of any 
patent may be recovered by action on the case, in the name of the party 
interested, either as patentée, assignée, or grantee." By section 65 of the 
patent act of 1870 it was provided that "ail actions shall be brought dur- 
ing the term for which the letters patent were granted or extended, or 
within six years after the expiration thereof." As to causes of action 
arising after June 22, 1874, this limitation was repealed by the adoption 
of the Revised Statutes, according to the provisions of section 5596 
thereof, but, by section 5599, wais continued in force as to ail causes of 
action then in existence. If, then, the cause of action in the présent case 
had arisen before June 22, ] 874, it would be barred by the limitation of 
six years fouhd in the act of congress of 1870. . 

Tlie pétition avers more than one act of infringement, and as to those 
committed after June 22, 1874, the question is whether the action to re- 
cover for thèse is or is not subject to the limitation of the state statute. 
This question has nôt been finally settled by the suprême court of the 
United States, and the décisions of the circuit courts are not in har- 
mony. See Walk. Patents, § 477, where the cases are cited and com- 
mentedupon. ' 

Where, as in this case, the action is based upon the rights conferred 
by the statute of the United States, then the better rule seems to be that 
the state statute of limitations, expropria idgore, does not apply. The 
right to a patent, and to the exclusive use of the rights conferred thereby, 
is whoUy of fédéral création, and tbe state cannot either extend or limit 
the time within which an action for the protection of thèse rights may 
be brought under the fédéral statute. It is, however, within the power 
of congress to déclare that actions brought under the provisions of the 
United States laws shall be subject to the limitations enacted in state 
statutes. In othef words, congress may adopt the provisions of the state 
statute, and make thèsame applicable to actions for the euforcement or 
protection of righta wholly created by fédéral législation, and of which 
actions jurisdiction is exclusively in the fédéral courts. 

The question is whether congrees has thus adopted and made appli- 



MAY P. ÇX)UNTY OF BUOHANAN. 471 

cable the provisions of the state statute. It is argued that section 721 
of the Eevised Statutes, which déclares that "the laws of the several 
States, except where the constitution, treaties, or stfttutes of the United 
States otberwise require or provide, shall be regarded 93 rules of décision 
in trials at common lâw, in the courts of the United States, in cases 
where theyapply," should be held to include the state statute of limita- 
tions, and to render the same applicable in ail cases wherein the United 
States statute does not prœcribe a period of limitations. In the ab- 
sence of an authoritative construction of this section by the suprême 
court, it cannot be denied that the extent and scope of the section is in 
doubt. 

In the case of U. S. v. Reid, 12 How. 361, referring to the simUar sec- 
tion in the act ©f 1789, the suprême court held, "that the language of 
this section cannot, upon any fair construction, be extended beyond civil 
cases at comn^on law, as contradistinguished froin suits in equity. So 
far as coneerns rights of property, it is the only rule that could be adopted 
by the courts of the United States, and the only one congress had the 
power to establish; and the section abovequoted was merely intended to 
confer on; the courts of the United States the jurisdiction necessary to en- 
ablethem to administer the laws of the state." 

In MàNkly. Holbrook, 12 Pet. 84, the court held that, under. this sec- 
tion, the rules of évidence prescribed by the lâws of the state were ap- 
plicable initrialsat common law in the United States court; saying that, 
"indeed, it .would be difficult to make the lavysof the state, in relation 
to the rights of property, the rule of décision in the circuit courts, with- 
Qu.t. agsociating with them: the laws of the same state, prescribing. the 
rùles of évidence by which the rights of property must be decidedy" 

It is manifest that the laws of a state, to be of force, and to control 
the décision of any court, state or fédéral, must be laws rightfully en- 
acted; that is to say, laws within the power of the state législature to 
enact. The state laws, therefore, which are intended to be included 
within section 721 of the Bevised Statutes, as rules of décision to be fol- 
lowed by the fédéral courts, must be laws within the power of the state 
to enact. The state, having the right to deal with the subject-matter in 
the way of législation, can, through its législature, adopt laws defining 
the rights of persons in connection therewith; and thèse laws, creating 
or defining the rights of persons in the premises, or the rights of prop- 
erty, and the laws providing for the modeof enforcing or protecting thèse 
rights, induding those prescribing the time within which actions may 
be brought, and the rules of évidence to be foUowed, will constitute rules 
of décision which the courts of the United States must, in dealing with 
rights tbus created, defined. Or lirai ted, observe and enforce. But the 
làws of a state cannot copstitute rules of décision, binding and obligatory 
upon courts of the United States, in matters or rights which are whoUy 
withoUt state control, and wholly within fédéral control; and the true 
construction of section 721, therefore, is thatit makes applicable as rules 
of décision in the fédéral courts those laws of the states which, dealing 
with gubjects within state control, create or define rights in or to property. 
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and provide the mode of protectîng or enforcing thèse rights. When ii^o 
State législature adopted a statute of limitations, it was intended to ap- 
ply to proceedings brought to enforce causes of action cc^nizable in the 
courts bf the state, and, when the cause of action lies without the juris- 
diction of the state, then the state statute of limitations cannot be made 
applicable Ihereto by any déclaration, express or implied, of the state 
l^slaturé. 

If the laws of congress on the subject of patents were repealed, there 
Voold not exist any right to a patent; or, in other words, the inventer 
would not hâve any enforceable right of property in his invention, or 
the fruits thereof. This right of property is created by the acts of con- 
gress, and state législation does not deal therewith. Thus, it is clear 
that the state législature coiild not legally enact that none of its citizens 
should apply for and obtain a patent for an invention, unless he should 
àpply for the same within six months, or any other time; and the right 
to protect the property created by the patent laws, by bringing an ac- 
tion at law or in equity, conferred by the act of congress, cannot be lim- 
ited or affected by state législation. When, therefore, the state adopted 
its statute of limitations, it did not hâve the right, nor can it be sup- 
posed that it was the intent of the législature to attempt, to limit the 
time within which actions might be brought, under the provisions of 
the act of congress, for thè protection of the patent-rights created by the 
laws of the United States. To make the state statute of limitations, 
therefore, applicable to an action to recover damages for an infringement 
of a patent, it must appear that congress bas, by law, adopted and made 
applicable the state statute; and this is not the efFect of section 721, if 
the view expressed of that section is correct, to-wit, that it includes only 
the laws of the state which deal with subjects within state controL 

In Sayles v. Dubugrie & S. Q. R. R. Co., 5 Dill. 561, heard before 
DiLLON and LovK, JJ., it is stated: "We are inclined to the opinion 
that the state atatute of limitations bas no application to suits in respect 
of the rights granted by letters patent for inventions, but we leave the 
question open to further discussion." 

While this case left the question open, Still it gives a clear intimation 
of the view entertained by the court, and sustains the conclusions reached 
in the présent case, which may be summed up as foUows: (1) That as 
it is not within the power of the state législature, by direct enactment, 
to define or limit the time within which an action to recover damages 
for an infringement of a patent may be brought in the United States 
courts, it foUows that the gênerai statute of limitations of the state does 
not, ex proprio vigore, apply to or control such an action. (2) That, to 
limit the time within which an action under section 4919 of the Revised 
Statutes of the United States may be brought, it must appear that the 
congress of the United States bas fixed a limitation of time; which may 
be done by sbowing that congress' bas, as in the patent act of 1870, pre- 
cribed the time within which such actions must be brought, or that it 
bas expressly adopted, and made applicable theréto, the provisions of 
the state statute. In the latter case, as well as in the former, it is, how- 
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ever, the act of congress wMch créâtes the limitation. (3) That section 
721 of the Revised Statutes déclares that the laws of the state shall be 
followed as rules of décision "in cases where they apply ;" that is, in 
cases which involve raatters or rights within the législative jurisdiction 
of the state. (4) That as the subject of granting letters patent, and au- 
thorizing actions to be brought for the protection of the rights thus 
createdj is ^hoUy without state control, the gênerai statute of limitationg 
of the state does npt, expropria vigore, apply thereto, and, not applying, 
is not made a rule of décision governing the United States court, by the 
provisiotis çf section 721 . 

So far, therefore, as the demùrrer is based upon the ground that the 
action is barred by reason of the provisions of the state statute of limita- 
tions, it is not well taken, and is overruled. ' 

The other ground of demurrer is that it is not averred that the claim 
for damages, being unliquidated, was presented to the board of super- 
visors, and a demand for payraent thereof made, before bringing suit, as 
required by the provisions of section 2610 of the Code of lowa. Coun- 
sel for plaintiff claim that this provision of the state law is not applicable 
to actions in the United States courts brought to recover damages for in- 
fringement of a patent, because the subject-matter of su ch actions is be- 
yond state control, and cannot b« affected by state législation. If the 
section of the Code in question dealt with the subject of patents, or 
sought to limit or control the proceedings authorized by the act of con- 
gress for the enforcement or protection of the rights created by the issu- 
ance of a patent, the argument of counsel would be applicable; butsuch 
is not the object or purport of this section. The right to sue a county 
of the state and recover judgment against the same is a right dépendent 
upon the laws of the state. The powers, rights, and liabilities of a 
county. including the liability to be sued, are whoUy derived from the 
state législation; and the législature may, in imposing upon the county 
the liability to be sued, surround such liability with such safeguards 
as it may deem wise and proper. If the laws of lowa did not confer 
upon the county the right to sue and be sued, the plaintiff could not 
maintain the présent action; and as the plaintiff, in bringing suit against 
the county, is availing himself of a right created by the state, he must 
lake the right with the limitations placed thereon by the power which 
<ireates the right. Having the right to ereate the municipal subdivision 
known as a "county," and to prescribe the rights, powers, and liabilities 
pertaining thereto, the state has the right to enact that the county can- 
not be sued until a proper demand for payment or settlement has been 
made; and this enactment is one which the United States courts are 
bound to follow and enforce. 

Upon this ground the demurrer to the pétition is weU taken, and is 
eustained. 
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Jackson & Sharp Co. and another v. Burlington & L. R. Co. and 

others. 

(Cirmit Court, B. Vermont. January 5, 1887.) 

1. Courts— FEDERAL— PoKECLosuBE Suit — ^Parties — Phocbdueb. 

To a suit to foreclose a mortgage, brought in a fédéral court în one state 
against a corporation of tliat state, by bondliolders, citizens of anotlier State, 
otlier bondholders who are citizens of ttie state whére tlie suit is brouglit can- 
not be made parties plaintiflf, the jurisdiction being dépendent upon citizen- 
ship; but, under sucli circumstanceSi tlie plaintiffs can foreclose the mortgaga 
separately, and tne proceeds of sale, if a sale is made, wîll be distributed ac- 
cording to the rights of ail. 

2. Same— Time to Redeem— Practice in State and Pederal Coubts. 

_A right of a mortgagor to bave time to redeem on suit to foreclose recog- 
nized by the laws of a state where the mortgage was made, is a property 
right, ■Which will be regarded in a suit to foreclose brought in a fédéral court. 
£e&î, accordingly, in the case of a: Vermont mortgage foreclosed in a fédéral 
court, that défendant would be allowed a yeai- from the flrst day of the term 
in which to redeem, in accordance with the practice of the state courts, and 
(it beirig'doubtfulwhether a sale shouldbe ordered) that meanwhile no de- 
creefor sale would be made, and no décision as to trhether plaintiffs were 
entitled to a ^ale. 
8. Intehest — ApTÈR Matubity — Bonds. 

Under the Vermont law, bonds will bear interest after maturity, as well «s 
befor», at a spécial rate of interest mentioned in them. 

In Eqnity. 

Luke P. Fdand, for orators. 

Eleeaer R. Hard, for défendants. 

Wheei,ER, J. This bill is brought by the orators, în behalf of them- 
Belves and ail others in like interest, to foreclose a mortgage of the rail- 
road of the défendant railroad company, made to trustées to secure $200,- 
000 of its bonds, payable to bearer in five years from date, which was 
November 1, 1878, with interest at7 per cent, perannum, payable semi- 
annually. The orators are citizens of New Jersey. The défendant rail- 
road company is a citizen of Vermont, and the railroad is situated there. 
It is alleged in the bill that the bonds became due, and the condition of the 
mortgage broken, by non-payment, and that the orators afterwards ap- 
plied to the trustées to foreclose the mortgage and enforce the security, 
and that they refused to do so. This is admitted in the answer; and no 
question is ma Je about the validity of the mortgage or. the bonds, nor 
but that they were due and unpaid at the bringing of the suit. 
' The case has been to a master to take an account of the mortgage debt, 
and he has made report. From his report it appears that the orator the 
Jackson & Sharp Company is the owner and holder of $13,000 of the 
principal of the bonds, on which there is due, — reckoning the interest at 
7 per cent, from the time they fell due as well as before, and interest on 
the installments of interest at 6 per cent. , the usual légal rate in Ver- 
mont, from the time they respectively fell due, — in ail, $18,109.65; and 
that the orator the Diamond State Iron Company is the owner and 
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holder of $9,000 of the principal of the bonds, on which there is. due, 
reckoning interest in like manner, $13,791.19. AU the holders of the 
other bonds, respectively, presented them, and proved the amount due 
before the master, and he has reported the names of the holders, and the 
amounts due to them on the bonds. Some of them hâve asked and ob- 
tained leave of court to become parties as orators to the suit, on contrib- 
uting a ratable proportion of its expense. It does not appear, however, 
that any of them hâve so in fact availed themselves of the leave of court 
as yet to hâve become such parties. The report does not show but that 
some or ail of them are citizens of Vermont. Such citizens cannot be 
parties plaintiff in the prosecution of this suit in this court, limited as 
it is, in suits of this kind, in jurisdiction, to suits in which there is a 
controversy between citizens of différent states. Act March 3, 1875, (18 
St. 470; Supp. Rev. St. 173.) Therefore this leave of court should be so 
modified as to permit the owners and holders of such bonds only as are 
not citizens of this state to become parties plaintiff in this suit on the 
terms mentioned. Thèse proceedings before the master by the others 
may, however, be useful, in case there shaU be a sale of the property, 
and distribution of its avails in the course of the suit. The orators are 
entitled, under the circumstances, separately to foreclose the mortgage, 
independently of the other bondholders, and, if the foreclosure results in 
a sale, the proceeds are to be distributed according to the rights of ail in 
the property. Chicago <fc V. R. Go. v. Fosdick, 106 U. S. 47 J S. C. 1 Sup. 
et. Rep. 10. 

The orators hâve not, in the prayer for relief, prayed a sale, but at 
the hearing bave asked a sale under the gênerai prayer for any proper 
relief. By the laws of Vermont, as recognized and administered by the 
courts of the state, mortgagors are entitled to time to redeem on fore- 
closure, and to one year, unless the security is inadéquate, or there are 
other spécial reaaons why the time should be shortened. This is a right 
of property which attaches to the mortgage, and must be r^arded and 
preserved in a suit for foreclosure in the courts of the United States, al- 
though the procédure in such a case is according to the practice of courts 
of the United States, and not according to the practice of the courts of 
the state, in équity, if the practice differs. Brinev. Insurance Oo., 96 
U. S. 627; Oonnecticut Mut. Life Ins. Co. v. Oashman, 108 U. S. 51; S. 
C. 2 Sup. et. Rep. 236. The usual course of the courts of the United 
States appears to be to decree a sale in the end, on foreclosure, as is 
shown by thèse cases, care beingtaken to so carry out the proceedings as 
to protect ail the rights of the mortgagor. This cannot be done in this 
case without giving time to redeem before sale, and, as the security is 
not shown to be inadéquate, a year must be given, which, as is some- 
,times done in the state courts, may be reckoned from the first day of the 
term, to which time the computations of the master bave been made. 
If the sum due the orators, with the costs, is paid within that time, in- 
cluding those, if any, who come in and become parties plaintiff, under 
thé léaye of court as modified, ail right to a sale, or to further proceed- 
ings in this cause, will be ended. Therefore no decree for a sale, or d&- 
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cision as to whether the orators are entitled to a decree for a sala under 
the prayer of the bill as framed, is now made, but the cause is retained 
for further proceedings and directions in that respect, on failure, if any, 
to redeem. 

Question has been made as to the right to the spécial rate of 7 per 
cent, interest after the falling due of the bonds. This is a Vermont con- 
tract, to be construed by the laws of Vermont. This question arose 
upon bonds and niortgages of the Rutland & Burlington Railroad in 
Oheever v. Rutland & B. R. Co. , in the suprême court of Vermont, tha 
highest court of the state, at the gênerai term, 1869, not reported in the 
state reports. In that case it was held that the principal of the bonds 
bore interest at the spécial rate after they were due, as well as before, 
and the interest coupons at the usual rate allowed by law, from the time 
when they fell due. Opinion by Steele, J., Pamph. 18, 19. 

The reckoning stated from the master's report is in accordance with 
this décision, which is controlling upon this question. 

Thèse are ail the -points about which any question has arisen. 

The master's report is accepted and confîrmed. Theleave heretofore 
granted to bondholders to become parties plaintifiF is so modified that 
bondholders not citizens of Vermont may become such parties at any 
time before the first day of March, 1887, by entering an appearance for 
that purpose, with consent to share ratably the expenses of this suit. 
And îet a decree be entered to the effect that, unless the défendants, 
within one year from the fifth day of October, 1886, pay to the orator 
the Jackson & Sharp Company the sum of $18,109.65, and to the ora- 
tor the Diamond State Iron Company the sum of $13,791.19, and to 
such other bondholders as shall become parties plaintiff, pursuant to the 
leave granted, the several sums due them respectively, as shown by the 
master's report, with interest on ail of the sums, respectively, from the 
fifth day of October, 1886, to the time of payment, together with the 
costs of this suit, they be foreclosôd of ail equity of rédemption in the 
premises; and this suit is retained for further proceedings and directions, 
in case of such failure. 



Jaitbet and others ». Beown and others. 

{CHrcuit Court, 8. D. Qeorgia, W. D. October 26, 1886.) 

CoDBTS— Fedbhait-Appointment of Receivees. 

When, under the statuts of Qeorgia, it is right to appoint a receiver, the 
equity courts of the United States may administer and enforce that right, 
where they hâve jurisdiction. 

EqtnTT— Mastbb'b Report— Exceptions— Presumptioits. 

In the détermination of exceptions to a master's report, the presumptîona 
are in f avor of the flndings of the master, and such flndinga wiH not be dis- 
turbed, unless shown to be erroneous. 
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8 SamE— TrBATMBKT OF ExCBPmONB. , 

Ezceptipns to the master" a report are regarded bo far only as they are sup- 
ported by the statements of tlie master, or by évidence to wnlch the attention 
of the court is called by référence to the particulaf testimony. 
4 Samb— Sktiing AsiDB Ëepobtv— Weisht of Evidbnoe. 

The Power of the court to set aside the report of the master is not to be ex- 

erciaeC exceptf or good causéi, and mère différence of opinion as to the weight 

of the évidence, -when there is a subatantial conflict, is not such good cause. 

6. Bame — SaïiES undbr Obdeb ot Couht — Intebfbebncb bt Pabtibs — Dis- 

TBIBUnON OF PbOCBBDS. 

When parties to the bill, havîng claims against a stock of goods in the 
handsof areceiver, unwarrantably interfère at a sale of such goods under 
the order of the court, and, by pretended bids, occasion a loss to the fund aris- 
ing therefrom, the amounts otherwise due to them on the gênerai distribution 
will be mulcted by the court, toprotect other creditors from loss on account 
of theirconduct. 

6. MOBTGAGB— Validitt— Dbsobiption of Pboperty Covebed-^Code Ga. § 1955. 

A mortgage must clearly indicate the property upon which it is to take ef- 
fect. Code Ga. § 1955. 

7. BAIfB — GENERAL DBSCKTPTIOÎÎ INSUFFICIBNT — "ENTtRB STOCK," etc. 

The foUo-wing description: "Our entire stock of dry goods, boots, shoes, 
hats, clothing, and notions, and such other goods as are usually kept in a flrst- 
clasS country store," — without any indication as to the whereabouts of the 
goods, or -without any other language of identification, — is not a sufficient 
description. 

8. Saxb — RiGHTS OF Vendor— Resoissioh pob Fkaud — Recaption— Gênerai. 

Cebditors. 

Where goods are obtained by fraud, the sale is void, and passes no title, 
and the right of the vendor to retake the goods in the hands of the f raudulent 
vendee, who is insolvent, is superior to the claim of a gênerai créditer of the 
latter.i 

9. Same— Purchasb with Intbnt kot to Pat. 

A contract for the purchase of goods on crédit, made by the purchaser with 
intent not to pay for them, is frauduleiit; and, if he bas no reasonable ex- 
pectation of being able to pay, it is équivalent to an intent not to pay.i 

10. Same. 

The f acts of this case abundantly show such fraud as will vitiate the sale, 
under the rules above given. 
{SyUahus by the Oowrt.) 

In Equity. 

Alex. Pfoudjit, Willingham dk Patterson, Hardeman & Davis, Des- 
eau d Bartlett, A. C. Riley, and Duncan é Miller, for complainanta. 
Bacon é Rutherford and Hill é Harris, for respondents. 

Spbbr, J. Brdwn Bros, were dealers in dry goods and kindred 
merchandise, at Fort Valley, in this district. On the seventeenth of 
October, 1885, they made an assignmeut, having previously, by divers 
deeds oî mortgage purporting to ineumber their stock in trade, at- 
tetapted to prefer certain f avored persons whom they pretended -were 
creditors. The remuant of the goods, assigned for the gênerai cred- 
itors, was not adéquate for the payment of the firm's liabilities; in 
fact, it wàs a scarcely appréciable moiety of a large and valuable as- 
Bortment ôf merchandise, which had been composed of the identical 
articles tô procure which the debts of the defaulting firm had been 
çreated. 

• * S6e aotè at énd of case. 
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On October 20, 1885, Jaflfrey & Co. and Hochstataer Bros, ffled 
à bai agairlat Brown Bros,,^mile and Charles Bifo\rn, partners;) 
Henry 0. Harris, their assignée; Eosalie and Pelagia Brown, their 
wives; G-ùsta va Brown,' their cousin; and Pauline Binswanger, their 
aunt. ComplainantS averred itbat, by false and deceitiful représenta- 
tions of their solvency» Brown Brosw, insolvent ai the time, obtained 
crédit; thèse représentations were made with the intention to defraud 
complainants ; that the assignment is null and void; that the as- 
signée holds the goods so bought as a trustée for complainants ; that 
ail the mortgages purporting to secure the assignée and relatives of 
Brown Bros, in the sum of $11,361.60 were fraudulent, and made to 
delay and defraud the oreditors, and were without considération. 
They charge Harris, the assignée, with collusion in the fraud. They 
pray that he and the co-respondents be enjoined from proceeding un- 
der the assignment; that a receiver be appointed, and that he be re- 
quired to keep the goods boUght from Jaffrey & Co. and Hochstatder 
Bros, separately from the rest; and that the proceeds arising from 
the sale of sueh goods be specially appropriated to pay the claims of 
this class of créditera for the purchase money. They aiso pray that 
the assignment and mortgages so fraudulently executed be declared 
null and void, and ask for gênerai judgments, and for gênerai relief. 
Discovery is waived. 

ïhe respondents, in answering the bill, deny its criminatory allé- 
gations ; assert the validity of the assignment ; of ail the debts evi- 
denced by mortgages to the kindred of Brown Bros., and the other 
préférences. 

The receiver, having been appointed under order of the court, took 
possession of the assets of the firm, sold the stock, made collections, 
and has paid into the registry of the court $6,144.44, which he re- 
ports to be the proceeds. He also reports that one D. J. Baer, an 
intervening party to the bill, and a creditor of Brown Bros., is in- 
debted to him as receiver in the sum of $1,576; this sum being the 
différence between the price brought by a portion of the stock at the 
receiver's sale and the price bid for it by Gustave Brown, at the in- 
stigation of Baer, and who was bidding for and in concert with the 
latter. 

Many parties eomplainant were made by intervention. Thèse 
were gênerai creditors. W. E. Singleton & Co. and Lyon & Co. also 
claim a spécial lien on a portion of the goods for their purchase 
price, with allégations équivalent to those of Jaffrey &X)o, and Hoch- 
statder Bros. 

Ât the last term the entire cause was referred to a master, with 
directions to report the "nature, extent, validity, and dighity of ail 
liens, and to àscértain what amoants should be paid out of the fund 
in court to each of said liens; also what amounts are due and to be 
paid to each party not claiming a lieu, whether they claim title to 
spécifie goods or not. " The controversy between the receiver and D. 
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J. Bàer was speoially excepted from tfae référence, and reserved for 
détermination by the court. 

Tbô màster filed bis report in accordance witb the order of tbe 
court. Hë reports: (1) That tbe assignaient tp H. C.Harris is 
void. (2) Tbat Brown Bros, were not insolvent on tbe eleventh day 
of Âugust, 1885. (3) Tbe mortgages and the daims of Eosalie and 
Felagia Brown ^e void, beeanse of their fraudulent cbaracter, and 
beoause of their imperfect exécution. (4) Tbe claim of Gustave 
Brown, for services rendered as a clerk, is rejected, and the mortgage 
pnrporting to secnre it is found vpid. The claim of Gu-stave Brown 
for $750, due ontwo notes made in February, 1884, is allowed to be 
paid jjro rata with other gênerai creditors. (5) Tbe claim of Pau- 
line Binswanger for $1,200, and the mortgage to secure it, is rejected. 
(6) The claim of Morris Willard for $1,000 is allowed, but the mort- 
gage to secure it is rejected. (7) The claim of Henry Harris for 
$600 on tbe note dated March 11, 1885, and for $611.56 on anotber 
noteof the same date, are allowed, but tbe mortgage to secure them 
is held invalid. Anotber claim of Henry C. Harris, with note dated 
February 1, 1885, and payable on the ninth of November of tbat 
y«ar, with a mortgage to secure it, is reported to be a valid cl^im, 
and the mprtgage is also held valid. (8) The claims of E. S. Jaffrey 
!& Co. and Hocbstatder Brqs. are recognizedas valid, but the spécifie 
claims made tbat tbe fand arising from the sale of tbe goods sold by 
them are disallowed, and they are placed on the same footing as the 
gênerai creditors; and so with the claims of W. H. Lyon & Co. and of 
W. B. Singleton & Co. (9) Tbe master finds tbat D. J. Baer and 
Gustave Brown are liable, and sbould pay the receiver tbe sum of 
$1,576 for their refusai to take the bid made by Gustave Brown for 
Baer at the receiver's sale. 

To this report exceptions are filed by D. J. Baer, E. S. Jaffrey & 
Go., W. R. Singleton & Co., W. H. Lyon & Co., W. D. Nottingham, 
receiver, Morris Willard, Cohen, Feibleman & Co., and Henry C. Har- 
ris. 

In tbe détermination of exceptions to a report of this cbaracter, 
tbe presumptions are in fayor of the findings of the master. They 
will not be disturbed unless shown to be erroneous. Lockhart v. Horn, 
3 Woods, 542. It is generally not the province of tbe court to inves- 
tigate the items of account. Tbe report of the master is received as 
true, where no exceptions are taken, and the exceptions are to be re- 
garded so far only as they are supported by the spécial statements of 
the master, or by évidence which ought to be brought before the court 
by a référence to the particular testimony. Harding r.Handy, 11 
,Wheat. marg. p. 126. 

In Bridges v. Sheldon, 7 Ped. Eep. 34, 35, Judge Whbelee, of the 
district of Vermont, bolds : 

" There is m doubt about the power cf a court of equity to revise the report 
Qf d inaster, by supplying facts material, whicb are shown by the evideacé, 
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but Hot stated in the report, bysettlng aside the findiiig of facts, not shbwn 
by any évidence, or which are contrary to the évidence, and when errors in 
law hâve controlled or; influenced, the flndlng of material facts; but this re- 
visorypdwer of the court bas nevér beeri corisidered as covering àright for a 
pàrty to appeal from the mastër to the court upon disputed questions of fàct 
determined 1^ the master as mattérs oî faot, upon conflicting testimony;" 
citing Greeh Yi Blshop, 1 CM. 18B, 

The po-wér of the court to set aside the report of the master îs an- 
déniable, bat it îs not to be exercised except for good cause; and 
mère différences of opinion as to the weight of évidence, where there 
is a substantial oonfiict, is not suoh good cause. Bridges v. Sheldon, 
18 Blatchf. 295, 607; S. G. 7 Fed. Eep. 17. 

The report of the master under considération «vinoes very exhaust- 
ive, and consoiéntious effort to ascertain the truth of the issues in- 
volved, and his findings not excepted to wili be approved as a matter 
of coUrsè. 

With relation to the claim of thé reoeiver, to the effect that his 
trust was injUred either by the meddleaome interférence of Baer at 
the sale, or his refusai to pay his bid, made for him by Gustave 
Brown, we hold that the master had no jurisdiction of this question. 
By the order of référence it was rëselrved for the finding of the court. 
The ïéceiver, by order of the court, was directed to protect the integ- 
rity of the fund in his hànd. He présents a pétition after the sale» 
in which he adviëes the court thatBaei^, in co-operation with Gustave 
Brown, by their unwarrantable ofiiciousness at the sale, and by their 
refusai to take and pay for thé goods bid off by them at 71 cents on 
the hundred, occasioned the loss to the fund of more than $1,600. 
The master finds the précise amonnt, $1,576, and finds a liability 
against them in this amount. Baer dénies the facts, and there is in 
relation to this issue much conflicting évidence, I think, however, 
that the prépondérance of the proof is sufâcient to warrant the court 
in finding that Baér and Gustave Brown had arranged to bid off the 
portion of thé 'stock indicated by the receiver; that Brown did thebid- 
ding; and that they afterwards refused to comply with their bid, 
causing the receiver to resell at the reduced priée of 50 cents on the 
dollar. Thèse meddling persofis are parties to the bill. They are, 
and were at the time, before the court, — one as a complainant, and 
the other as a respondent. They assert the validity of their claiins 
against the fUnd, which, by their interférence, is reduced in an 
amount greater than the sum of their demands. There had been a 
valid and bonafide bid of 70 cehts before their pretended bid of 71 
cents. Can it be possible that the court is powerless to protect the 
fund in its custody from such reckless and damaging conduct by and 
at the instance of parties to the record before it? I think not. 
Messrs. Baer and Brown, in the Opinion of the court, are jointly and 
severally liable to the receiver for the full amount of the damage oc- 
casioned by their conduct. There are, however, no suitable allégations 
in the bill to justify a decree against them for this sum. But they 
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have an interest, as creditofs, dn tlie fund before tb'e cOnrt; and 
BÎnee tb^y^and not the other creditors, caused thé diminution of this 
fnnd, therè is no equity in tlkei proposition tbreqnire the others to 
pay theit pro rafa share of this loss, and Messrs. Baer and Brown 
raust pay it, as far as their distribative shares will gO'; that is to say, 
sinoe the dainage which tbey oocaâioned is greater tban the amount 
of their claims, they must contribute the sum which otherwise they 
■wotild recéive on those claims, tô the other creditors, that they may 
not suffeï from the unwarraûtable conduct of Baer and Brown. To 
this extent the report of the master must be niodified. ; ^ 

The finding that the assignment to H. C. Harris is void; that thé 
mortgagesand claims of Eosalie and Pelagia Brown, the claim of Gus- 
tave BrOwn ïor services as a.clerk, the claim of Pauline Binswanger, 
and themortgageof Henry G. Harris, to seeure bis claim evidenced'by 
two notés, — -one for $600 and the other for $611,— is confirmed* So/ 
also, is the finding that the olaim of B. S. Jaffrey & Go., and Hoeh- 
statder Bros., and ail the général creditors, validi! The finding that 
the $1,600 claim of H. G. Harris, with the mortgage to seoure it, are 
valid, is oonfirmed. Thetwohotes of H. G. Harris, before mentioned, 
and foithd not secured, will beclassed and paid pro rata with the gên- 
erai indebtedness of the firm. To the mortgage lOr $1,600 will be 
added 10 per cent, for couneel fées. 

Morris Willard présents a claim for $1,000, e\^enced by anoteof 
Brown Bros., dated February 11; 1885, and payable one day after 
date ; also, a mortgage intended to seeure it: This mortgage was dated 
February 30, 1885, but was not reeorded until the fourteenth day of 
Gctober otthat year. It remained in the possession of the wife of one 
of the firm. The property which it purports to convey is described as 
foUows : "Our en tire stock of dry goods, boots, shoes, hats, clothing, 
and notions, and such other goods as are usually kept in a first-ciass 
country store." There is ho further indication of the property, nor 
is there any sort of désignation of 'the whereaboutsof this personalty. 
A mortgage must clearly indicate the property upon whieh it is to take 
effect. Code G». § 1955. The cases relied on byrespondents' coun- 
sel, {Nichols v; Hampton, 46 Ga. 253, and WeUh \.Lewi8, 71 Ga. 388,) 
both contain descriptions more explicit and definite. Nor do we think 
there is anyeufficient delivery of the mortgage to make it operative 
against the debts of other creditors. It was not delivered to Morris 
Willard, but to the wife. As a /eme covert, she must be regarded as 
sub potesiate viri, and her possession was the possession of her hus- 
band. There is no sufficient proof of the consent of the husband to 
this pretended agency on her part. Morris Willard is the brother-in- 
law of Brown, and the whole aspect of the affair bas a fraudulent 
coloring. The mortgages to ail the relatives of the defaulting firm, 
viz., to Felagia, Rosalie, ànd Gustave Brown, to Pauline Binswanger, 
to Morris Willard, and to H. C. Harris, the assignée, were recorded Oc- 
v.29p.no.ll— 31 . 
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tober 14th, three days before the assignaient. The suppression of 
thèse mortgages nntil this critical moment is a badge of fraud as to 
creditors, and they will be dénied validity and effectiyeness as liens 
npon the property of debtors. The report of the master, as to the 
Morris Willard matter is therefore confirmed. He will be entitled, 
as a général creditor, protata with the others, for the principal and 
interest of hi9 clain), but he bas oo lien on the stock. 

It ÎB for the same reasons, and for the additional reason thai it 
was oot recorded as required hy law, that the report of the master 
disallowing the mortgage give» .byiBrown Bros, to H. C. Harris, on 
the eleventh day of Màrch, 1885, is confirmed. 

The complainants Jaffréy & Co., Hochstatder Bros., Lyon & Co., 
and W. E. Sîngleton & Co, insist that they were induced by the false, 
Êraudulent statements and conduct of Brown Bros, to sell them cer- 
tain goods on crédit j that at, the time Brown Bros, were insolvent, — 
had neither the ability nor the intention topay for the goods so pur- 
chased. They ther0fore insist tbat no title passes by such a sale, and 
they pray that the receiver keep a separate account of the proceeds 
arising from the sale of the goods sold by eaoh of them, respectively. 
This was done nnder oi'der of the court. It remains to be determined 
whether thèse complainants are entitled to the spécifie relief they 
seek. The master reported againgt the spécial claims set up by this 
dass of coœplainan^ts. He finds first that Brown Bros, were not in- 
solvent at the time of the allégea fraudnlent purchase. He further 
finds that thèse complainants stand upon the same footing as other 
creditors, and that their spécial olaim is without validity. In the 
détermination of the exceptions to this portion of the master's finding 
there is neoessitated a review of the law controUing claims of this 
character. 

In Landauer v, Cochran, 54 Ga. 533, the suprême court of this 
state held "that, where goods are obtained from a party by fraud, no 
title passes, and theright of the vendor to retake the same by a claim 
is superior to the lien of an attacbment against the fraudulent 
vendee, levied at the instance ofone of his creditorS|" 

In Crittenden v. Colemân, 70 Ga. 295, the facts are very similar to 
the évidence before the master in the case under considération. The 
court held "that title neverpassed because fraud procured the sale, 
and that the complainants might recover the goods so sold from a 
purchaser from the assignée of the fraudulent debtor, where the cir- 
cumstances were suiEcient to put such purchaser on notice." 

In Talcottvî Henderson, 27 Amer. Kep. 501, it is held that "a con- 
tract for the purchase of goods on crédit, imade with intent on the 
part of the purchaser not to pay for them, is fraudulent; and, if the 
purchaser bas no reasonable expectation of being able to pay, it is 
équivalent : to an intention not to pay. But when the purchaser in- 
tends to pay, and has reasonable expectations 6i being able to do so, 
the contract is not fraudulent, although the purchaser knows himself 
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to l:)e iu||Q^^âi]|t, and does uot disç[lose it to.the veudor, wbo is igno* 
rant of tbe faot." See, also, notej 504. 

ïn ponat^son v. Farwell, 9S \]. 8. 633» the suprême court of the 
United States, Mr. Justice Davis delivering ttei opinion, holds as 
foUows: 

"The doctrine i» now established by a preponderaniçe of authority that a 
party npt intending to pay, who, as in thia instance, induced the ownerto 
sell him goods on crédit by fraudulently concealing his insolvency, and his 
intent not to pay for them, is guilty of fraud which entitles the vendor, ifrio 
innocent third party bas acquired an interestin th^m; to disaffirm the con- 
tract, and recover the goods. Byrd v. Hall, 41* N. ï; 647; Johnson \.Mon- 
ell, Id. 655; Noble v. ^daws* 7 T^nnt. 59; Kilhyy. WUson, Kyan &M. 178; 
Bristol y.Wilsmore, 1 Bam, & C, 514; Stewart v. Emerson, 52 N. H- 301 ; Benj. 
Sales, § 440, note of the American editor, and cases there cited." 

It appears from the évidence tbat Emile Brown, one of the firm of 
Brown Bros., for the purpose of obtaining crédit from Jaffrey & Co. 
and Hochstatder Bros., gave them a statement of the financial con- 
dition of the firm, and referred them to a statement previously made 
to Bâtes, Eeed, and Cooley, ail showing a prospérons solvency. Eef- 
erence to the numerous mortgages to various relatives of the Brown 
Bros, and to H. C. Harris was studiously avoided. Thèse mortgages 
aggrega.ted many thousand dollars. No référence was made to the 
indebtedn^ps to Harris. When Harris was telegraphed an inquiry 
about their solvency, he replied with vague generality, but made no 
mention of his liens on their stock. It was their duty to disclose the 
existence of thèse incumbrances. Such suppression of important 
facts, when direct inquiry was made, was actual fraud. The New 
York merchants were entitled to knowof the existence of thèse mort- 
gages. It is not to be supposed that had they known what a cloud 
rested on the prospects of the house of Brown Bros, that crédit would 
hâve been extended to them. The concealment of material facts which 
the vendor was entitled to know was fraudulent, and ^n this case will 
vitiate the sale. The assignment was made on the fourteenth of Oc- 
tober. The assets of the firm, including ail the goods unpaid for, 
amounted to |16,627.'?'9. Their indebtedness was over $29,000. 
Mortgages to the extent of $9,000, some of them to enable Rosalie 
and Pelagia, their wives,.to consummate the felicity contemplated in 
antenuptial oontracts enteyed into manyyears ago in far away Alsace 
and Lorraine, were prepared. The mortgages were never recorded 
until the eye of the assignment. At the same time défendants went 
through their books, and marked many of their large solvent debts 
as paid, and depQsited their notes with their brother and their banker 
for their own benefit, and never delivered them to the assignée, or to 
the receiver, under the order of the court. 

Gustave Brown, to whom one of the mortgages found to be fraud- 
ulent was giyen, after the receiver was appointed was found in the 
possession of a large amount in notes and accouuts, which he was 
secretly colleeting, but which, under a threat of punishment, were 
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turned over to the reoeÎTeW Çan it be donbted that this state of factà 
was fraudulent as to creditors, âbd, if the goods were still in thé pos- 
Bession of the defaultirrg debtors, that the sales might be resçinded, 
and the goods tetakeii by the vendors ? AU sales procured by firaud 
are voidable, at the option of the vendor. Code Ga. §§ 2751, 3178. 

While fraud may not be presuibed, slight cirottmstances may be 
sufficient to carry conviction of its existence. Hère the évidence 
leads the mind irresistibly to the conclusion that thére was a delib- 
erate purpose on the partof Brown Bros, to pile up goods, the prop- 
erty of their creditors, and, having made sufficient accumulations, to 
convey the samô to their relatives, and thus to "break full-handed," 
^-à scandaloùs perforraancç, for which the powers of criminal courts 
alone afiford adéquate punishment. 

The clàiili of W. E. Singleton &'Co. stands upon precisely the same 
footing, except that the defenda.ntB made no express représentations 
of their solvenoy at the time of the last purchase. They had, for a 
long time, been customers of Singleton & Co. They had repeatedly 
rej)resentëd themselves as perfectly solvent. Theretofore they went 
in person to Màcon, where was Singleton & Co.'s house, to make ail 
purchases. Oh the fifth of October they forwarded the money to pay 
a small account already due. They were too busy, they said, to visit 
Maçon, but desirèd Singleton & Co. to send down a line of samples, 
as they wished to make a large purchase. The samples were sent, 
and the superior class of goodè selectéd were shipped to thé busy, and 
indeed over^yorked, firm. This was do'ne on the seventh of October. 
Seven days thereafter thèse exemplars of industry and probity as- 
signed, and ihe unbrokeh packàgès of Singleton & Co.'s goods were 
found in their* possession by thé receiver. Singleton & Co. are en- 
titled to retake their g6bds. Lyon & Co. stand upon thé same foot- 
ing, and thç sums i^ealized under the order of the court, by the sale 
of thèse separatâi lots of goods belonging to thiS class of creditors, 
tnust be appropfiated to pay thé purchase money thereof. 

AU of the facts which teiid tO show fraud, when taken in connec- 
tion with thé gréât prépondérance of liabilities over assets, also tend 
to show the'insolvencyof Brown Bros, at the time of thèse purchases. 
I think that the master drew an erronebus conclusion from admitted 
facts when he foùnd them sblvent. Nor do I find that there was un- 
due delay iû the offer to rescind thèse contràcts by complainanis. 
They could not be held as ôbliged to rescind until the secret mort- 
gages were recorded, and uhtil they ascertained that a fraud was in 
process of perpétration. Immédiately thereafter the bill was filed ; and 
while the allégations and pràyers were not as ample in the outset as 
they might hâve been, this mày be cured by thé amendment offered, 
which, in vie^ of the im^érîect knowledge of the facts, necessarily 
had by counsel at the time thé bill was filed, is now allowed. 

Thé court appréciâtes sensibly the great assistance rendered bythe 
niasteTj'iii evolving the truth from the volumihous a,nd complicated 
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transactions considered. The report is confirmed, save in: the mat- 
ters hereinbefore set forth. 

Let ail creditors who hâve made proof of their claims be made par- 
ties, and receive their distributive shares of the fund, in accordance 
with the raiing hereinbefore taade ; let the calculations he revieed 
accordingly; let the costs bewithdrawn from the fund in hand before 
the distribution is made; and the decree is so ordered. 

NOTE. 

Save — FsAin). A sale procured by fràud or misrepresentation maybe avoided bythe 
seller, and the property retaken by nim as hia own, Sleeper v. Davis, (N. H.) 6 Atl. Eep, 
201; Ensign v. Hoffleld, (Pa.) 4 Atl. Eep. 189; Neff v.Landis, (Pa.) 1 Atl. Kep. 177; 
Hanchett v. Kimbark, (111.) 7 N. E. Eep. 491 ; 8. C. 2 N. B. Eep. 512 ; Doane v. Lockwood, 
(111.) 4 N. B. Eep. 500; Uoodwin v. Wertbeimer, (N. Y.) 1 N. E. Eep. 404; Bussingerv. 
Bank of Waterto wn, (Wis.) 30 N. W. Eep. 290 ; Lee v. Slmmons, (Wis.) 27 N. W. Eep. 174 ; 
Cari V. MoGonigal, (Mich.) 26 N. W. Eep. 516; Oswego Starch Factory v. Lendrum, 
(lowa,) 10 N. W. Eep. 900 ; Amer v. Hightower, (Cal.) 11 Pac. Eep. 697 ; Tay lor v. Missis- 
sippi Mills, (Ark.) 1 S. W. Eep. 283; unless It was subseqtiently sold by the fraudulent 
vendee to oriewho purohased in good faith, and for avaluable considération, Sleeper v. 
Davis,(N.B[.)6Atl. Eep. 201; Neffv.Landis, (Pa.) 1 Atl. Eep. 177; Hanchett v. Kim- 
bark, (111.) 7 N. B. Eep. 491 ; S. 0. 2 N. E. Eep. 512 ; Goodwin v. Wertheimer, (N. Y.) 1 N. 
E. Eep. 404 ; Perkins v. Anderaon, (lowa,) 21 N. W. Eep. 696 ; Oswego Staroh Factory v 
Lendrum, (lowa,) 10 N, W. Eep. 900. 

It may be retaken from the possession of an officer who holds It under an attach- 
ment or exécution agalnst the fraudulent purchaser, Ensign v.Hoffleld, (Pa.)4Atl. Eep. 
189; Oswego Starch Factory V. Lendrum, (lowa,) 10 N.W. Eep, 900; Taylor v. Missis- 
sippi Mills,- (Ark.) 1 S. W. Eep. 283. The assignée for benefit of creditors is not a hona 
fide purchaser for value, and takes no better title than bis assignor, the fraudulent 
vendee, Goodwin v. Wertheimer, (N. Y.) 1 N. B. Eep. 404 ; Lee v.Simmons, (Wis.) 27 
N. W. Eep. 174. 

The puTchase of goods with the intention of not paying for them is a fraud whioh 
will justify the avbidance of the sale, Sleeper v. Davis, (N. H.) 6 Atl. Eep. 201 ; Par well 
V. Hanchett, (Bl.) 9 N. E. Eep. 58 ; Hanchett v. IQmbark, (Dl.) 7 N. E. Eep. 491 ; S. C. 2 
N.E.Eep. 612; Lee V. Simmons, (Wis.) 27 N. W. Eep. 174 ; Cari v. McGonigal, (Mich.) 
25 N. W. Eep. 516 ; Oswego Starch Factory v. Lendrum, (lowa,) 10 N. W. Eep. 900 ; Tay- 
lor V. Mississippi Mills, (Ark.) 1 S. W. Eep. 288. So are misrepresentations as to solv- 
ency, aad th» .concealment of insolvency, Ensign v.Hoffleld, (Pa.)4Atl. Eep. 189; 
Hanchett v. Kimbark, (lU.) 7 N. E. Eep. 491 ; Lee v. Simmons, (Wis.) 27 N. W. Eep. 174 ; 
Oswego Starch Factory v.Lendrum, (lowa,) 10 N. W. Eep. 900. But tlie mère fact of the 
purchaser's insolvency does not render the purchaae fraudulent, unless it was made 
with no intention or expectation of paying for them, Daltou t. Thurston, (R. I.) 7 Atl. 
Eep. 112; Maok v.Adler, (Ark.) 2 S. W. Eep. 345. 



Broweb V. Broweb. 
{Oireuit Court, B. Minnesota. January 8, 1887.) 

EQTtlTY— ACOOTJNTIKG— AdTANCES ON SbCUBITY OF IBBEVOCABLE PoWBR OF At- 

TOKNBT. 

In an action for an accounting whereln the complaintalleçed a partnership, 
it appearing that there was no partnership, but that complamant, aftertaking 
from défendant an irrévocable power of attorney, authorizing complainantto 
take possession of the lands then owned, or which might thereaf ter be owned, 
by défendant, advanced the money to be put into real estate and a newspa- 
per, on the security thereof , the court directed that the defendantbe adjudged 
the owner of the real estate and newspaper, that complainaht hâve an équit- 
able lien on the property for his advances, with interest, and that the prop- 
' erty be sbid to satisfy the same. 
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, InISqpity. 

J. V. Brower and 0. D. Kerr, for complainant. 
D.B. Searle, foT deîenàsmt. 

Bbeweb, J. This is a family quarrel, and, as such, bitter and un- 
pleasant. It is brother against brother, other members of the family 
siding wîth each. The complainant allèges a partnership, and daims 
an accounting. The défendant dénies partnership. The transactions 
between the brothers, as developed in the pleadings and by the testi- 
, mony, extend from the years 1871 or 1872 to 1885, a period of 13 or 
14 years. The property in cqntroversy, as àlleged in the bill, is — First, 
the newspaper published at Satit Centre, known as the Sauk Centre 
Tribune; second, two pièces of real estate in Sauk Centre, one occupied 
by the défendant as his homestead; and, third, several tracts of land out- 
side of Sauk Centre. With regard to the third class of properties, the 
défendant in his answer.admits that he bas no claim, and, in pursuance 
of the direction of this court at the hearing, deeds therefor hâve been 
executed by the défendant and his wife, and delivered to complainant. 
This should hâve been donc by the défendant of his own motion, and 
before any suit. The défendant acïed badly in withholding this prop- 
erty, to T^hich he had no prêteuse or claim, and in attempting to compel 
thereby the complainant to abandon ail other claims. 

I now proceed to outline briefiy the history of the relations between 
thèse brothers, aiid the claims of the complainant. The complainant is 
the elder brother. In 1871 or 1872 the défendant, then about 20 years 
of agë, was affliôted with a severe sickness, from which he recovered, but 
with the entire loss of his hearing. From that day to this he has been 
totally deaf. He had had comparatively little early éducation, and was 
wholly unât for business. His sickness occurred while he was at his 
father's house., After his sickness he went with complainant to St. Paul 
to conduit physicians about the possibility of a cure for his deafness. 
Thé visiti.was inéffeotual. He returued home, and worked about his 
father's place for two or three years. Then he attendéd the Institution 
for the deaf, at Faribault, where he learned the art of printing. After 
this he worked in a printing-office for a short time, and in 1879 the 
complainant purchased the Todd County Argus, and placed the défend- 
ant in charge. In October, 1880, the défendant became dissatisfied, and 
the Argus was sold; the complainant receiving the entire proceeds of the 
sale. Later in the fall of that year the Stearns County Tribune was es- 
tablished, the complainant advancing ail or nearly ail the money there- 
for. This is the paper whose name afterwards changed to the Sauk 
Centre Tribune, is the first property above mentioned in which the com- 
plainant claims a half interest as partner. 

On October 81, 1876, défendant executed to complainant an irrévoca- 
ble power of attôrney. Complainant testifies that at this time a settle- 
ment was had between the brothers; that $231 was then found due from 
défendant to him; and that, in satisfaction and payment of this amount, 
as expressed in the instrument itself, this power of attôrney was executed. 
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The power of attorney authorizes the complainant to take possession of 
ail lands then owned, or which mighl thereafter be owned, by défendant, 
or in which he might hâve any interest, excepting suoh as défendant 
should enter under the homestead laws of the United States, to sell or 
dispose of the same in any way complainant might see fit, and appro- 
priate the entire proceeds to his own use. About this time, as complain- 
ant testifies, he was having some trouble with his wife; and, being some-' 
what erigaged in the real estate business, desired to hâve some one in 
whose name he could place title to his real estate, and carry on such 
business. If this was the entire scope and purpose of this instrument, 
and if he Tvas simply releasing to his brother this moderato claim in 
payment for the use of his namè in his own business, the transaction 
was perféotly legitimate. The considération, though small, was, as be- 
tweéh brothers, not unreasonable compensation for valuable assistance. 
Such, I think, from ail the circumstances, was at the time the intent of 
the parties, and the transaction one which might fairly be entered into 
between brothers, eaeh prompted by fraternal confidence and affection. 
If there wasalso the thought on the part of the elder brother, a man of 
busihess capacity and expérience in the afiairs of life, that it would àlso 
operate temperarily to protect his younger brother, grievously afflicted, 
ignorant of business, and liable to be imposed upon, there would be 
nothiiig in the transaction to criticise or condemn; but if the intent of 
the complainant was to prevent his brother from ever becoming a free 
man as to the purchase, holding, and sale of real estate, if he thought 
by this to hold his brother forever within his graspj and to debar him 
forever from investing his own earnings in real estate, for his own benefit, 
and subject to his own control, as, smarting under the bitterness of this 
présent controversy, complainant now seems to claim, — the transaction 
is one which ail honorable men must condemn, and the contract one 
which, in itfl entirety, no court of equity would ever enforce. It would 
be such an aliénation of personal rights as, attempted to be accomplished 
between brothers situated as thèse were, would fiad its most fitting his- 
torié parallel ih the ancient record of a brother's sale of his birthright 
for a mess of pottage. So far as the contracl evidenced by this powier of 
attorney is made the basis of complainant's claim to the real estate in 
Sauk Centre, it must be rejected, and the rights of the parties to those 
tracts determined by the facts as to their purchase. 

With respect to thèse tracts, it appears that they were selected by de- 
fendant, and that he intended to purchase them for his own benefit; and 
also that the complainant assisted in obtaining the title, advàricing 
money therefor. It may well be that the complainant relied upon the 
power bf attorney as turnishing him abundant security on this real e»- 
tate for ail monéys advanced, and I think he is entitled to the benefit of 
tha,t contract, as giving him an équitable lien. This power of attorney 
having been of record, no one could acquire title to or lien upon thèse 
traits without notice of complainant's rights; so that, to the extent of 
hïs interest therein, he is entîfckd to a first lien. 

In Octobèr, 1880, the Argus property was sold for $2,500, ail of 
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which was paîd to the oomplainant, he at the time taking the notes and 
security.given for the ampunt. Complainant testifles that this was a 
second settlement, and that this purchase price was, received by him as 
ft full settlement of ail claims; against his brother up to that time. I 
think the testimony bears outthis daim, and that ail inquiry as to the 
accounting between the broithers.must be limited to the period subsé- 
quent, to that time. .■:,■' 

With référence to the Sauk Centre Tribune, it is uï^disputed that in 
its establishment, and for its benefit, complainant has advanced consid- 
érable money, Hig claim,;however,,that the property has been and still 
is partnership property canuot, I think, be sustained. Putting one side, 
as irreconçilable, the testimony pf the two parties, I think the weight of 
the other testimony is ,tp ;the efifect that the complainant advanced this 
money to establish his brother in business, with the understanding that 
the newspaper property was to be the property of the défendant, and that 
he was to; be reimbursed the mpneys advanced by him. As clearly 
pointing to this, may be noted the bill of sale executçd.by complainant 
to défendant, the notice prppared by him, and published in the paper, 
the gênerai management of the prqperty by défendant during thèse 
years, and the admissions of complainant to his mother. It is true 
there are writings , pf the défendant, and other testimonyj clearly recog- 
nizing the fact that complainant bad some interest in the property, but 
nearly ail are consistent with the idea pf an interest by advancement 
pf money, and do not assert an interest as a partner or a joint owner. 
It is obvious to my mind, however, from ail the testimony, that both 
parties regarded the prppertj'' as, beld by défendant as security tp the 
complainant for the amount pf his adyances, a,nd it would be simple 
justice todecree the complainant entitled to an équitable lien for what- 
ever balance may be due him' on such ad vanoes, , 

While the bill proceeds uppn the theory pf a partnership, and prays 
an accounting, yet the allégations are broad enough to justify the court 
inordering an accounting, and, decreeing a lien. This decree therefore 
will be entered: . Mrat, adjudging the défendant the owner of the tracts 
pf ground in Sauk Centre, and of the Sauk Centre Tribune; second, ad- 
judging the cpmplainant entitled tP a lien upon the twp tracts pf ground 
in Sauk Centre, separately, for the moneys advanced by him, less 
amounts received therefrom, with légal interest to date; thîrd, adjudging 
that complainant has a lien upon the Sauk Centre Tribune property in 
like manner, for moneys advanced by him for the purchase or benefit of 
that property, less amounts so received therefrom, with interest to date; 
fmirth, ordering the sale of thèse several properties for the balances which 
shaU be found due; fifth, referring this matter to Mr. Shipman, master 
io chancery, to examine the testimony, and report the state of thèse ac- 
counts; sixth, continuing ail orders of injunction until the final disposi- 
tion of this case. 

In making this accounting the master will oonsider ail acoounts and 
transactions between the parties closed and settled up to November 1, 
1880, and will make no inquiry as to matters antécédent to that time. As 
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to subséquent dealings bètwpen thie parties, he will statetheaccountasto 
each tract of lànd, and als to the newspaper property, separately, and. if 
there be transactions between thé parties outside of tlaesematters,hewill 
state an accôunt between the parties as to them for the assistance of the 
court in m'aking a final disposition of the case. 

Nelson, J. I agrée to the decree ordered. 



HathaWat V. Eabt Tennessee, V. & G. E. R. 
(OweuitCouri, S.B. Georgia.W. D. October, 1886.) 

1. NsaxiOBNCE-^tiBSTioiî roR Jury, wnEU. 

The question of négligence is for the jury when there is Bubstantiàl douht 
as to the f acte, br as to'the inferehces to be drawn frbm them. 

3. SaMK--WHBK THE OAèE WILL BE TAKBN FROM THE JuRt. 

When, howeveri ail the évidence offered to show négligence is assumedito 
be true, and no inference which tends to show a failure of duty could îairlj 
be draWn therefrom, the court must instruct the jury thàt no négligence haS 
been shown, and to flnd their verdict accordingly. 

3. Samb— "Scintilla of Ividekcb." 

The dopljrine of "wîwft'Wa of évidence" considered. 

4. Courts— Fédéral— Pkactice— Négligence Cases— Ôrdering Verdicts. 

In the fédéral courts the jndges are no longer required to submit a case to 
the juryimerely because some évidence bas been oflered by the party hav^ng 
the burden of proof, unless the évidence be of such a character that it -would 
warrant the jury to flnd a verdict for the party addncing it. 
6. Trial— Ordé&ng Verdicts. 

The practtce of giving peremptory instructions to the jury considered and 
deflned, "The practice is a wise one. It saves time and costs. It gives the 
certainty Of àpplied science to the results of judicial investigation. It draws 
clearly the Une which séparâtes the province of the judge and the jury, and 
fixes where it belongs the responsibilitv which should be assumed by the 
court." Mr. JusticeSwATKB, 10 Wall. 604-637. 

6. Same— Trial JxrDOE Exprbssing Opinion on the Facts— Code G a. § 3248. 

Section 3348 of the Code of Georgia, prohibiting the trial judge from ex- 
pressing any ODinion upon the facts in évidence, is not regarded in the courts 
of the tfnited States. BaiMtay Co. v. Putnam, 7 Sup. Ct. Rep. 1, (decided Sud. 
et. U. S. Octobfer, 1886.) 

7. Negligencet- Verdict. Ordbrkd for Défendant. 

Under the facts of this case the jury instructed to flnd for the défendant. 
{Syllaius by. the Oovrt.) 

Action on the case against a railroad company for damages. Mo- 
tion for direction of verdict. 
Lyon é Greshavn, îor plaintiff. 
Bacon é Rutketford, for défendant. 

Speer, J. , The question whether or not négligence existed îs gën- 
erally a question fOr the jury. It bas been beld that the case should 
always go to the jury (1) when the facts which,, if true, would con- 
Btitute évidence of négligence, are controverted; (2) wh^e such fac-ta 
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are not controverted, but wbere there might be a fair différence whether 
t|ie inference of négligence should be drawn; (3) when at the same 
time the faots are in dispute, and tbe inferences to be drawn from 
therq afe doubtful. In other words, the question of négligence is for 
the jury when there is substantial doubt as to the facts, or as to the 
inferences to be drawn from them. When, however, it is assumed 
that the évidence which is favorable to the plaintiff is true, and no 
fair inference that the défendant had been guilty of a failure of duty 
could be drawn from such évidence, the judge should, according to the 
practice of the court, décide the case by peremptory instructions to 
the jury. 

In the copi-ts of the state of Georgia it is held " that when there is 
any évidence, however slight, tending to support a material issue, 
the case muât go to the jury, in déférence to the theory that they are 
the exclusive judges of the weight of évidence, " (Mercier v. Mercier, 
43 Ga. 323; Johnston v. Grawley, 22 Ga. 348; Stamper v. Hayes, 
25 Ga. 546; Phillips v. Srigham, 26 Ga. 617;) and a verdict based 
upon such a scintilla of évidence will not be disturbed, although the 
court tryîng the case is dissatisfied with the verdict, and is of the 
opinion it ia against the weight of the évidence. This doctrine is not 
recognized in the courts of the United States. 

In the case of the Commissioners, etc., v. Clark, 94 U. S. 278-284, 
Mr. Justice Cliffoed delivering the opinion, it is held the judges are 
no longer lequired to submit a case to the jury merely because some 
évidence bas beenoffered by the party having the burden of proof, 
unlesB the évidence be of such a character that it would warrant the 
jury to prooeed in finding a verdict in favor of the pq.rty adducing 
such évidence. Decided (Jases may be found wheré it is held that, if 
there is a scintilla of évidence in support of a case, the judge is 
bound to leave it to the jury; but the modem décisions hâve estab- 
lîshed a mofe reasonable rule, to-wit, that, before the évidence is left 
to the jury, there is or may be in every case a preliminary question 
for the judge, not whether there is literally no évidence^ but whether 
there is any upon which a jury can properly proceed to find a verdict 
for the party producing it, upon whom the burden of proof is imposed. 

Mr. Justice Gbier announced in Parks v. Ross, 11 How. 373, 
the foUowing forcîble propositions : 

"Undoubtedly it is the peculiar province of the jury to find ail matters of 
faet, and of the court to depiçle ail questions of law. But a jury h"as no right 
tô àssuihe the triith of ariy "material fact without some évidence legally suffi- 
cient to establish it. It is therefore error in the court to instruet the jury 
that they may flnd a material fact when there ia no évidence from which it 
may be legàlly inferred. Hence the practice of granting an instruction like 
the présent, which malles it imperative upon the jury to flnd a verdict for the 
défendant, and which has in many states superseded the ancient practice of a 
demurrer to the évidence. It answers the same purposé, and should be tested 
by the same rules. A demurrer to évidence admits, not only the facts stated 
thereih, but also evwy conclusion which a jury might fairly or reasonably in- 
f er therefrom. " 
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in Hiehnatt Y. Jones, & Wall. i&7-201, it is declared by ïïr. Jus- 
tice SwAYNB tliat '^when there is'np évidence, or snch a, defect in it 
that the law Will not permit a verdict for the plaintiflf to be given, 
Buch an instruction to the jury may be properly demanded, and it is 
the duty of thè court to give it, and error to refusé it." And in Mer- 
chants' Bank v. State Bank, 10 Wall. 604-637, itis, in the opinion 
of the suprême court of the Unitôd States, delivered by the same ém- 
anent jurist, held that, according to the settled practice of the courts 
of the United States, it is proper to give such instructions if it is clear 
that the plaintiff cannot recover. "The practice," he déclares, "is a 
wise one. It saves time and costs. It gives the oertainty of applied 
science to the results of judicial investigations. It draws clearly the 
line which séparâtes the province of the judge and jury, and fixes 
vrhere it belongs the responsibility \rhich should be assumed by the 
court." 

Chief Justice Marshall, in the early history of the great tribunal 
■which bas rendered so renowned the jurisprudence of America, in 
Pawling v. U. S., 4 Cranch, 219, announced the same principle: 

"The gênerai doctrine [said he] onademurrer to- the évidence has beencor- 
rectly stàted at the bar. The party demurring admits the truth of the testi- 
mony to which he deraurs, and also those conclusions of f act which a j ury may 
fairly draw from that testimony. Forced and violent inferences he does not 
admit, but the testimony is to be taken most strongly against him; and snch 
conclusions as a jury might justiflably draw the court ought to draw. " 

Mr. Justice MiLLBE, in Pleasants v, Fant, 22 Wall. 116, 121, 122, 
réitérâtes this rule: 

"It is the duty of the court, in its relation to the jury, to protect parties from 
unjust verdicts arisiiig from ignorance of the rules of law and of évidence, 
from impulse of passion or préjudice, or from any other violation of his law- 
f ul rights in the conduct of a trial. This is done by making plain to them 
the issues they are to try; by admitting only such évidence as is proper in 
thèse issues, and rejecting ail else; by instructing them in the rules of law by 
which that évidence is to be examined and applied; and flnally, when neces- 
sary, by setting aside a verdict which is unsupported by évidence or contrary 
to law. In thé discharge of this duty it is the province of the court, èithei' 
before or after the verdict, to décide whether the plaintiff has given évidence' 
sufScient to support or jugtify a verdict in his favor, not whether on ail the 
évidence the preponderating weight is in his favor, — ^that is the business of 
the jury, — but, conceding to aU the évidence ofEered the greatest probative 
force which, accordmg to the law of évidence, it is fairly entitled to, is it suf- 
âcient to justify the veiidict? If it does not, then it is the duty of the court, 
after a verdict, to set aside, and grant a new trial. Must the court go through 
the idle ceremony, in such a case, of submitting to the jury the testimony on 
which plaintiff relies, when it is clear to the judicial mind that, if the jury 
should flnd a verdict in favor of plaintiff, that verdict would be set aside, and 
anew trial had? Such a proposition is absurd; and, accordingly, we hold the 
true principle to be that if the court is satisfled that, conceding ail the infer- 
ences which the jury could justiflably draw from the testimony, theevidience 
is insutBçient to warrant a verdict.fpr the plaintiff» the court should, say.so to 
the juiy. Ih such case the party càn submit to a nonSUit, and try his casé again 
if he can strengthen it, exempt whère the local law forbids a nonshit àt that 
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stage of the trial; or, if he hgs doue his best, he must abide the judgment of 
the court, sùbject to a right of review, whether hé has made sueha case as 
ought to be submitted to the jury; such a case as a jurymight justiflably 
flnd for him a verdict," 

In view of thèse and other décisions, we must accept it as a settled 
rule, adjudged by the suprême court of the United States, that when 
the judge is clear of doubt that a verdict ought to be rendered either 
for the plaintiff or défendant, and that it would be his duty to set a 
contrary verdict aside, he ought to instruct the jury so to find. On 
the other hând, such a direction eannot properly be given to the jury, 
unleiss the évidence îs such as to leave no room for doubt that it is the 
duty of the jury to find accordingly. 

The doctrine in England is precisely équivalent, in every way, to 
the décidions of the suprême court of the United States. Jewell v. 
Fafr; 13 G. B. 916; Toomey v. London, B. é S. C. Ry. Co., 3 G. B. 
(N. S,) 160;., Wheelton v. Hardisty, 8 El. & Bl. 202. 
^ Thé flincient'rule throwing everything to the jury if there is a sciw- 
iiiiapf évidence is also advised by the, courts of several states. In 
Maryland the court passes on the légal sufficiency of the évidence; in 
Missouri, 6h its légal effect. See, also, Wittkowsky v. Wasson, 71 N. 
C. 451 1 Sàlomon v. Manhattçm Ry. Co., (New York, court of appeals,) 
Daily Ëég. December 6, 1886; S. G. 9 N. E. Eep. 450. 

It is unquestionably true that the statute of Georgia, (Code, 8248,) 
which has been very recently, in Vicksburg d M. R. Co. y.Putnam, 7 
Sup. et. Eep. 1, decided to hâve no standing in the courts of the United 
States, hàs had and is now hàving a most damaging and injurious 
effect upon the administration of justice in the state courts. It is, 
perhaps, of ail causes the most fruitful occasion for mistrials, im- 
proper verdicts, and new trials, and the conséquent delay and failure 
of justice. The experienced and abie judges who préside in thecourts 
of the state, qualified to sif t testimony, experts in the détection of 
fraud and f alsehood, unpréjudiced, are absolutely powerless to aid the 
jury to ascertain the truth, and to make a proper verdict. Thus the 
people are in a large measure deprived of the best results of the skill, 
training, and expérience of their judges. The judge may laydown 
gênerai instructions as to the law. Hère he must stop. Inthelan- 
guage of a gifted publicist of the day, Mr. Thompson, the author of 
the Law of Négligence : 

"Such a System is scarcely more wise than it would be to select a lawyer, 
a doctor, a clergyman, a farmer, a merchant, a carpenter, a shoemaker, a 
blacksmith, a saloon keeper, a street-car driver, a capitalist, or a barber, con- 
stitute them a ship's crew, and start them out on a voyage in company with 
an experienced navigator, who is permitted togive them gênerai instructions 
on the theoryof navigation, but who is prohibited from giving them any pos- 
itive order how to navigate theship.and from correcting any blunders they 
may make in navigating it." 

My own opinion is that the terrible burden borne by the suprême ap- 
pellate court of the state is largely traceable to this injurious statute. 



HATHAWAY V. BAS* TENNESSEE, V. & G. R. B. 493 

NoWfto apply the doctrine settled by the décisions cited to tbe case in 
hànd. The plaintiff waô an employé of the défendant corporation, as 
flag-man. Hé was injured, while in the performance of bis daty, in tbe 
fcllôwing ïnanner : Tbe freight train was moving slowly from the sta- 
tion. Theéngitieer tOfld thé plaintiff, who was on the track, that he was 
going to mdve ont slowly, and to get aboard, Tbe plaintiff replièd : 
"Ail rigbt; I wUl signal you to go abead fast, as soon as I get on the 
cab." The plaintiff went down the si de traek until the oab was opposite 
to him. It was not really a cab, but a box car used in lieu of a cab. 
Tbere was a ladder by the door, and an iron loop or step fastened to 
the car, under tbe door ât the car, used as a oab. The plaintiff 
Cangbt b'ôlâ of the ladder with his hands, and attempted to get into 
the door. Before he made his step, as he testified, his feét struck à 
pile of sand. He lost bold of the ladder, and, falling on the pile of 
sand, roUed under the moving cars, and was injured as described. 
It was a dark night.with a "drizzly" rain. The plaintiff had a lantem 
on his arm. He stopped, to await the cab, near the pile of sand, and 
at that end'in thé direction from which the train was 'going. The 
sand, it was stated in the déclaration, had been put there since he 
made "his làét trip down the road." That; he téstifies, was the day 
before the accident. The plaintiff 's witnesses testified that there wpre 
one or two car-loads of sand in the pile; that it had been broùght 
there to fill à dépression or sink in the road-bed and betweeni'tbe 
tracks. The évidence is clear and undisputed that the pile of sand 
was bnly from one and a half to two feet high; that the construction 
train bïbught the sand to this spot, and the section hands wèrô to 
see thàt ît was properly distributed. Theté is no évidence to show 
that the sand was improperly placed. Tbere is no satisfactory évi- 
dence as to when the sand was dumped at this spot. The plaintiff's 
withess said that there was a sink there that had to be fillèd. 

The déclaration avers that tbe sand was unnecessarily placed at this 
spot, and unnecessarily kept there; but there is literally no scintilla 
of évidence to support this statement. The plaintiff himself fur- 
nishes no sucb évidence by his testimony; and bis witness, who 
spoke to this point, said tbere was a sink there that had to bé filled. 
So far as the évidence informs the court and jury, the sand may 
hâve been placed at this spot after sunset the evening before. The 
testimony is that it had been placed there by the construction train, 
in the usual and ordinary way. It was thrown between the tracks, 
where it properly should bave been thrown. Anotber witness for 
the plaintiff states he had not seen the sand until that night. 

Now, there can be no reasonable inference of négligence from thèse 
facts. A cqurtçould not sustain a verdict fînding négligence to ex- 
ist in view pjE thèse facts. It is well known that tbe railroad com* 
pany must distribute earth along its track. It is just as essential to 
its business and to the safety of its trains, as its cross-ties or its steel 
rails. It must be plaeed in position to be used; and the fact that it 
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iFàs 80 placèd ôànnot in-itself, in the absence of other évidence, be 
Bu^cient to warrant the: infèrence of negligenee. It is in this précise 
coùditiqn that the évidence leaves it. Under such circumstances it 
is the duty of the court peremptôrily to instruet thé jury that there 
can be no recovery, and that they must find for. th,e défendant. 

• I needinot, I trust, say that the unfortùnate plaintiff bas my sym- 
pàthyas a man ; but courts, in the détermination of the rights of par- 
ties, are governed by the settled rôles of law, not by the impulses of 
the heart. 

Note by the Cottet. I am largely indébtJî for the authoritieg cited In 
this décision to the excellent work, "OKarging the Jury," contributed to the 
profession by Mr. SeymourD. Thompson, 



:, ) Pbnfield.p. GheSapeake, 0. & S. W. R. Co.' 

.{CireuHGourti SLI)ii;Newtçrk, December 28, 1885.) 

l. boMrcii,B--CHAN6E OF RksidÉhcé — ^What Amounts t6. 

'Merë intention to change bn^'s résidence does not affect that change, 
i , Coupled with such an intention, there must be acta.done, and one act must 
be that of living for some .period of time in the place of intendèd résidence, 
8. Same — Statbmbnt op Case.; !.. 

■' In Aûgttst, 1883. plaintiff, a rèsideiit of St. Lonis, formed the intention of 
4aking up his résidence in Brooklyn, New York. In pursuance of tliat inten- 
,, tion, he sent his wife and chi^dren to Brooklyn in August; and his wife, upon 
"•;'' àfriving there, hirèd a honse.în ■v^hich she and her cnîldiren therCafter lived. 
I Plaintiff hiinself came to Brooklyn in January of the next year. Ileld, thàt 
(■ ; on November 30, 1883, he had not acquired a résidence in New York. 
8. Bame— Limitation of Action— Section 390, Code Civil Peoc. N. Y. — Ten- 
nessee Statutbs. 
! '■ On the trial, a motion to dlrectta verdict for défendant was granted on the 
■ ground that plaintiff was a résident of Tennessee, and that this action was 
barred by section 390 of the New York Code of Civil Procédure, by virtue of 
'' 'which the laws of Tennessee -limiting the time to commence an action like 
■ t,, this must contjH>l. It was admitted: that the laws of Tennessee provided that 

?,like action for Personal injuries must be commenced within one year from 
he time said action accrues; bo that the plaintiff lost his rlght of action on 
■ ! ' November 80, 1883, unless préviens to that date he became aresident of New 
York, and a motion for a new trial on the ground that he, had before that 
daté acquired such résidence w^s denied. 

' At Law. Motion for new trfàl. 
' Rufus M. WûBM, foT'gl&miiS.' 
CActrfes £r. '2*H;eed, for défendant. • 

" BteNEDicT, J. Thé qiïestSoîi'tlpon which the biotion made at the trial 
tô direct a veridict foi the' défendant was decided in favoir ôf the défend- 
ant "^aswhetheir the plaintiff^' cause of action^ being for an injury re- 

: «Beportédbyk. D. & WyllysBeÀediot, Esqs., of the New York bar. 
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ceived while iû the defendant's cars on the thirtieth of November, 1882, 
was barred by section 390 of the Nfew York Code of Civil Procédure. 
The défendant is a résident in and a citizen of Tennessee, (MvUerv. Dows, 
94 U. S. 444,) and by virtue of èectibn 390 of the New York Code of 
Civil Procédure the statute of Tennessee limiting the time to commence 
an action like this must contrbl. By that statute the plaînliff lost his 
right of action on November 30, 1883, unless préviens to that date he 
becaûie il résident of the state of New York. 

The undisputed facts proved were that prior to August, 1883, the 
plaintiff resided in St. Louis. In August, 1883, he formed the inten- 
tion to take up his résidence in Brooklyn, New York. In pursuance of 
that intention, in August, 1883, he sent his wife and children to Brook- 
lyn, and, upon arriving there, his wife hired a house, in which she and 
her children thereafter lived. The plaintiff himself, however,,did>not 
corne to Brooklyn till January of the nejct year. Upon this proof, the 
question arises whether the fact that the plaintiff, prior to November 30th, 
fbrmed'the intention to change his résidence Ao NéW; York, and the fur- 
thér fact that he had gone so fer in carrying that intention into effect àa 
to send hie wife and children to: New York to live, coupled With the fact 
that h© himself did not corne to New York until January,, 1884, were 
aufficiènt to give Mm a résidence in New York prior to Noyernber 30, 
1883. Upon this question I am of the opinion that mère intention to 
change his résidence does not affect that change, buithat, c6upl«i with 
suchati intention, there must be àcts done, and that one set must be 
that of living for some period of time in the place of intended résidence. 
Residenée involves Personal présence. 2 Bouv. Law Dict. 582. \ 

The laet that the plaintiff's fttmily lived in New York prior tp; No- 
vember 30, 1883, did not make him a résident of New York. A man 
may bave his home or domicile in this state, and be at the saiûe: Urne a 
résident of another. Oity of New York. v. Gmet, 63 N. Y. 646. "Change 
of mind may lead to a change of résidence, bvit cannot with any prqpri- 
ety bë deemed such of itself." FVost v. Briabin, IQWend. 14. To the 
intention to take up the new résidence, must, in my opinion, be added 
the fact of living in the new place for some period of titnè, I do not 
say ho^Hf long.! Hère the plaintiff did not follow his Wife to the state of 
NewYork untilJanuary, 1884. Up to that time, although he sent his 
wife'to NewtYork in Augiist, 1883, it was optionâl to him- to abandon 
his intïSâtion without affecting his résidence. If, instead of eoming to 
New York in January, 1884, he had, under a change of intention,, re- 
called his wife to St. Louis, it would scarcèly bie arguèd, I should sup- 
pose, that he had lost his résidence in St. Louis by reason of what his 
wifeànd children had done in NeW York. Under such a state of facts, 
it would dwibtless be held that the fact that hé himself continued tolive 
iû St. Louis was sufficient to prevent a losa of résidence there. If so, 
the fact that he did not come to New York until January, 1884, com- 
pelô jUie décision that he had not acquired a résidence in New Yotk on 
Novèmbèr 30, 1888. . The motion for a new trial is therefora ovenmledt 
andi Jmdgmént must be entera on the verdict. ., r 
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liEwis, Jr., ». New England Fiée Ins. Co. 

{0rtmit Court p. VerTTkpni December 29, 1886.) 

FumliîStnuifCB-^PoMCY— FGjçfliai'JlipiE— Sole, Unoonditionai Peb-Simplh 

: OTTKISIBSEIP — CONTSACT FOE PuBCHASB— DeED NOT PasSBD. 

A pplïcy-holder *lio holds the property insured under a contract for its sale 
ahd cbhteyUnce to him by ihe owner in fee-simple by deed of quitclaim, on 
payment of the purcbase money named therein, and who bas fully paid the 
purçhase money, but bas npt yetreceived the deed, is the sole, uncohditional, 
and f ee-siibplè owner of thé piroperty, within the meaning of the ùsuàl con- 
dition iBinsuiancepôIicies.renaering the policy void in case the assured is 
not the sole aad unconditiçpal owner of the property insured, and owns it in 
fee-siijîiple at law. 

At Law. 

WHMam 6. Shaw, for plaîiïtiff. ' 
Jod 0. Baker, for défendant. 

Wheeler, J. This is an action on a fire însurance policy in which 
the défendant, on various conditions, insured the plaintifif against loss 
by fire or ligbtning on hissteam saw and stave mill. The policy waa 
to become void if, among other'things, the assured was not the sole and 
«nconditional owner of the property, or if any building intended to be 
insured stood' on ground not;owned in fee-simple by the assured, or if 
the interest of thè assured was not truly stated in the policy, unless con- 
sent in writingshould be indorsed by the company thereon.. The de- 
fendant has, by plea, set out thèse conditions, andalleged,in substance, 
that the plaintifFhad no title or right to the property insured, or the 
ground on which it stood, except by virtue of a contract in writing be- 
tween him and the owner of the property in fee-simple, signed by both, 
by which the owner agreed to sell, transfer, and convey by deed of quit- 
claito td thè plaintiff ail the property in considération of the full and 
complète payment of three notes of the plaintiff described, possession of 
the property, and full payment of the notes by the plaintiff, with failure 
to deliver the deed, without fault or neglect of the plaintifif. To this 
plea the plaintifif" has demurred, and the cause has now béen heard on 
this demurrer. The question raised by this demurrer is whether, on 
thèse factS) the plaintiff became the sole and unconditional owner of the 
property insured,' and the owner in fee-simple of the landi. Ifhe did 
not, as there was no consent in writing on the policy, it was by its terms 
voidv '■■.■■ ■,.■:.'■..'■ 

According to thèse allégations, the plaintiff had bought the property, 
including the land, of the owner in fee-simple,— -had paid for it, and got 
it. There was no condition about the manner of his aequiring it, by 
which he ooùld be disturbéd in, hi» possession and enjoyment of it. No 
one -is shown to bave any color of claim whatever but the hdlder of the 
prioT legàltitle; and hé had left in him the bare record title without own- 
ership.' In equity the plaintifif could Successfully tesist any attempt on 
his<part,by légal «proeeedings or entry, to deprive. the plaintiff of the 
property or land, or of their possession. The plaintiff so had and held 
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the property that he could défend his right to and possession of it against 
ail the world. This is nothing'less than sole and unconditional owner- 
ship. By the terms cf. the contract, the property, including the land, 
was to be conveyed to the plaintiff. This would signiiy that the whole 
interest in the whole was to be conveyed, and the contract could not be 
answered by the conveyance of a mère life-estate, leaving the remainder 
in him vho had agreed to convey the whole. Nothing short of a deed 
to the plaintiff and his heirs wonld be a fulfiUment. The plaintiff 
thetefore held the whole for his heirs, and his heirs, forever, ail of whom 
are included within himself, as well as for himself. His éstate would 
descend to his heirs, and it was the whole interest in the land and 
proijerty. 

"Tenant iû fee-simple is he which hath lands or tenements, to hold 
to him and his heirs, forever." Litt. § 1; Co. Litt. la., The title by 
which they are held is immaterial. The description is answered if he 
hath them to so hold. The estate in the land, and the tiûe by which 
the estate is held, are distinct from each other. 1 Washb. Real Prop. 
c. 3, pi. 4. By statute in Massachusetts a person, "having an estate of 
inheritahce or freehold in any town," with certain conditions, gaiued a 
settleïqent in that town. It was held that a mère équitable estate rest- 
iiig on a. bond for a deed was sufficient to give a setÛement under this 
Btatute. Orléans v. Chatham, 2 Pick. 29; Sdtiuàe v. Hanover, 16 Pick. 
222. And a person oocupying land without title, but whose possession 
ivw prôtected by the statute of limitations only, was held to hâve an 
estate pfinheritance so as to gain a settlement if the other conditions 
were fulfiUed. Brewster v. Dmnis, 21 Pick. 233. In Vermont a pau- 
peris nôt removablè from his freehold, and a mère équitable freehold is 
sujBBcient to prevent removal. Wcdden v. Cabot, 25 Vt. 522. 

The object of thèse and similar conditions in this and like policies is 
to make sure that the person seeking Insurance is the real and substan- 
tial owner of the property, or interest in it, on which he intends to ob- 
tain insurance, and thereby to prevent wagering policies and fraudulent 
losses. The state of the title otherwise than in this view is not material. 
Therefore, in actions on policies of insurance, the person having the 
whole interest, has been held to be the true ownèr. Hough v. Inmrance 
Cp., 29 Conn. 10; American Basket Co. v. Inmrance Co., 3 Hughes, 251; 
Franklin Fire înmfartce Co.v. Crockett, 7 Lea, lib', Gayhrd v. Insurance 
Co., 40 Mo. 13; PeUon v. Insurance Co., 77 N. Y. 605; Inmrance Go. v. 
/Simons, Ô6 Pa. St. 527; Chase v. Inmrance Co., 22 Barb. 535; Insurance 
Co. V, DmighMy, 102 Pa. St. 568; Inmrance Co. v. Havm, 95 U. S. 242; 
Cbïtijrart v. Jnmmnce Q)., 53 Vt. 418. 

The cases citëd in behàlf of the défendant do not appear to be to the 
cotitrary. In Columbian Ins/ Co. v. Lawrence, 2 Pet. 42, and Smith v. 
Inmrance Co., 6 Cush. 448, the condition of the bond for a deed to the 
assured had not been complied with. Thèse are the most directly in 
point of any that bave been noticed. 

DemUrrer sustained. Plea àdjudged inaufiScient. 
v.29F.iio.ll — 32 
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Pbatheb and others v. KeAn and othera. 

(OirevM Court, N. D, lUinoU. January 8, 1887.) 

1. Baiîks— Teceft of Bonds Depositbd— Spbciai Dbposit — Usbd fok Coli-at- 

BBAL8— LiABLE AS FlBDGBBS. 

Plftintiffs, bankers, deposited with défendants, other 'bankers, certain gov- 

emment bonds as a spécial deposit. Thiey afterwards asked défendants ' to 

discount for them up to par of the bonds as collatéral." On tliis loan being 

paid,' défendants asked wbat they should do with the collaterals, and. being 

directed to hold them as f ormerly for plaintiffs' use, replied, " We hold $12,000 

U. 8. i%, »s spécial deposit;" àndthat they held them subject to plaintiffs' 

f urther ôrders. Thé two banks were in unihterrupted business relation for 10 

. years. The plaintiffs informed défendants that they wished, from time to 

dme, tp oyerdçaw their accoqitt on the security of thèse bonds as collaterals, 

and plaintiffs, from time to time, made ôverdraf ts on défendants, which were 

ttaid. The bonds were afterwards stùlen by défendants' assistant cashier. 

■ SêW, défendants' liability was thîit of pledgees. 

2 SAMEr-D^ïB'ATJLmNO Cashibïi— Wabîïings— Gkoss Négligence. 

In tnlscase it was shown that plaintiffs' bonds were képt in the "treasury" 
part of défendants' bank safe, where the securities and réserve or surplus 
funds, not in active use, were kept; that Ker, the defaulting assistant cashier, 
had accesstheretp; that defenda,nts examined their cash and counted their 
securities every month, and examined their spécial deposits twice a year, to 
see that théy'ôotrèsponded with "thé àmounts marked on the envelopes, and 
were otherwise correct; , that the collaterals and spécial deposits were kept to- 
gether; that no record pf the number of bonds held on spécial deposit Was 
kept, and they could not be cpunted and checked off. More than a year be- 
fore Kter' fled, défendants werft warned that some one in their bahk was spec- 
ulating on the boa^d of trade.df w;hich Ker was accused„and admitted the 
fact, and on promising hot to do 80 again, was retained in his position. Two 
months before Ker fled, défendants wei-e again warnéd, and commeàced an 
examination of their books and securities, but made no effort to sèe whether 
the spécial deposits were disturbedj because, as défendants testified, no rec- 
ord was kept of them bynun»bers or otherwise, although thënumbers of plain- 
tiffs' bonds did appear on défendants' bond register.having been sold by them 
to plaintiffs. Held, défendants were guilty of gross négligence in not dis- 
charging Ker, or plaoing him in a position of less responsibility, and were 
liable for bonds belon^ng to plaintiffs, stolen by him, whether such were held 
by theiû at law or spécial deposit. 

At Law. 

H. W. Jackson and Robert Hervey, for plaintiffs. 

John P. Wiison and 0. H. Horion, for défendants. 

Gresham, J. The plaintiffs, who were bankers at Marysville, Mis- 
souri, opened an account in 187.3 with the défendants, who were bankers 
at Chicago, and this relation continued until the spring of 1888. Inter- 
est was allowed the plaintiffs on their deposits above a certain amount, 
at the rate of 2} and 3 per cent, per annum, and the deposits averaged 
from $200,000 to $400,000 a year. On July 7, 1880, the défendants 
sold to the plaintiffs $12,000 of é per cent, government bonds, for which 
the latter paidj including premium and accrued interest, $13,005. The 
letter which the plaintiffs wrote ordering the purohase concluded. thus: 
"You will please send us description and numbers of the bonds, and 
hold same as spécial deposit for us." In the account which the défend- 
ants rendered to the plaintiffs of the purchase, the latter were informed 
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that tlle bonds were held as a spécial deposit, subject to their order. 
The numbers of thèse bonds âppearedupOn the bond register which the 
défendants kept, and they remained in their custody until some time 
between November, 1881, and Novémbér, 1882, during which period 
they were Stolen by their assistant manager, Ker, who disappeared on 
January 16, 1883, and this suit is brought to recover their value. 

On October 8, 1880, the plaintiffs wrote to the défendants: "Would 
it be oonvenient for you to discount for us, say, up to par of our bonds 
with you as collatéral, and, if so, at what rate?" and in reply to this, on 
October llth, the défendants said: "We will discount for you with 
pleasure, taking your government bonds at par as collatéral." On De- 
cember 22d the défendants discounted plaintiflfs' note for $12,000, and 
on the same day notified them that the bonds were held as collatéral se- 
curity for the loan. This note was renewed, and when it became due, 
on Aprii 27, 1881, the défendants wrote the plaintifis: ~ "We débit you 
$12,000 for your note due to-day, which please find inclosed, canceled. 
What disposition shall we mafce of the coÙaterals?" The answer to this 
letter wasnot produced; but Robinson, one of the plaintiffs, testified that 
he directed the défendants to "hold the bonds, as formerly, for our [plain- 
tiffs"] use," and to fumish a list of them, giving numbers. On May 5th 
the defeadaiits wrote to the plaintiffs: "Your favor of the second inst. 
at band. We hold $12,000 U. S. 4^ , as spécial deposit;" giving the num- 
bers, and informing the plaintiffs the bonds were held subject to their 
further orders. On October 11, 1882, the défendants discounted the 
plaintiffs' note for 610,000, at 60 days, receiving as collatéral security 
therefor a number of notes given to the plaintiffs by their customers. 
This note was paid at maturity, and the collaterals retumed. 

Robinson testified that, in a letter which he wrote to the défendants 
asking for the last loàn, he informed them the plaintiffs preferred giving 
the notes of their customers in place of the bonds as collatéral, as they 
wished to use tiie bonds in case of emergency. He also stated that 
after the purchase of the bonds, the plaintiffs had overdrawn their ac- 
count from time to time, and. that their overdrafts had been honored. 
On November 24, 1880, the plaintiffs wrote to the défendants: "We are 
carrying a lai^e amount of hogs and cattie àt this time for our customers, 
and we shall wish to overdraw our account for a smaU amount, and we 
wiU thank you to honor the same, and will consider our bonds in your 
hands as security for the same. We do not wish to overdraw, but stock 
may be detained on the road;" and two days later the défendants re- 
plied: *'Yours of the twenty-fourth inst. recèived. In reply, we beg to 
say, should you bave occasion to check on us as you suggest, we will 
pay your checks with great pleasure." 

Robinson testified that on Jamuary 16, 1883, he wrote to the défend- 
ants asking for another loan of $10,000 on the notes of their customers, 
as the plaintiffs wished to keep the bonds for emergencies, meaning to 
meet overdrafts as previously. On Janùary 29tii the défendants repïied 
to this léttér, apologizing for the delay which had occurred through over- 
sight on the part of their corresponding derk, sayings "We telegraphed 
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you to-day that it is ail right, meahîng to say that your request for dis- 
count is granted." If the défendants did net know when they wrote 
this letter that Ker had stolen the bonds, they had abundant reason for 
believing he had. On March 5,^ 1883, the défendants wrote to the plain- 
tiffs: "Do your books show that you should hâve a spécial deposit of 
government bonds with us; if ::so, what issue of bonds, and what 
amount?" to which the plaintiiïs replied, on March 8th: "We refer you ' 
to your advice of July 7, 1880, in regard to our bonds held by you." 

Kean, one of the défendants, told Robinson in July, 1883, so the lat- 
ter testified, that he (Kean) did not knowuntil about the middle of Jan- 
uary of that year that Ker haâ stolen the bonds. At the time the 
plaintifFs démanded the bonds, oir their équivalent, there was nothing 
due from them to the défendants; and the latter refused to comply with 
the demand on the sole groùnd that the bonds were held as a spécial de- 
posit, without reward, aiid that they were not liable for their loss. 

Ker acted as book-keeper for about 10 years previous to May, 1881, 
when he.becàme assistant cashier, at a salary of $2,000' a year. The 
plaintifFs' bonds were kept in the "treasury" part of the safe, where the 
securities and reserve or surplim fonds, not in active use, were kept. 
Ker took $21,500 of the défendants' funds, and $35,000 in bonds, in- 
cluding those sued for. Kean also testified that he did not know when 
the- plaintiffs' bonds were last seen in the vault; that it was their habit 
to examine their securities and coUnt their cash every. month, and to ex-» 
aminé their spécial deposits twice a year, to see that they corresponded 
with the amounts marked on the envelopes, and were otherwise correctj 
that the collaterala and spécial deposits were kept together; that Ker 
took none of the coUaterals, presumably because he was aware of the 
habit of the bank to examine them and the cash; and that no record of 
the numbers of bonds held on spécial deposit was kept, and they could 
not be count«d and checked ofi". ■ 

More than a yeàr before Ker left, the défendants were cautioned that 
some one in their bank was speculatihg on the board of trade. Kean 
testified that, after receiving this caution, he made a quiet investigation, 
and the facts pointed towards Ker, if any one; that he thereùpon called 
Ker up, and accused him of having been so speculating, to which he re- 
plied, "I hâve made a few transactions, but I am not doing anything 
now, and do not propose to do anything more." He admitted that what 
he had doné was against the rules of the bank, and said:- "I know I 
ought not to do it, and I am not going to do any more of it. lara ahead 
a thousand dollars; ail told." Ker's salary appears to bave been his oiily 
income. The défendants do nôt claim that he had accumulatéd ,any 
means or property from this or any other source, or that they thought 
he had; and yet they retained Mm in his position, which afforded him 
aècess to their own assets as well as the securities of others, without mak-? 
itîg any effort tO verify the truth of his statements, or ascertaini whether 
he had been teïnpted to appropriate to his own use the property of others. 
• About two months before he left, Preston, one of the défendants, 
residing at • Detroitj wrote to the bank at Chicago, calling attentian to 
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reported spéculations Of Some of the employés on the board of trade, 
suggesting inquiry upon the subject, and directing that a careful exam- 
ination be made of their securities of ail kinds. On receipt of this letter, 
Kean told Ker what he had heard, and asked if he had not been spec- 
ulating again on the board of trade? Ker said he had made some deala 
for friends in Canada for which he had received a brokerage, and that 
the transactions were ail ended. The défendants then seemed to enter- 
tain suspicion of Ker's integrity, and an examination of their books ând 
securities was commenced. No effort was made, however , to see whether 
the spécial deposits had been disturbed. Kean testified that the spécial 
deposits, including the plaintififs' bonds, were not examined, because no 
record was kept of them, by numbers or otherwisej although the proof 
shows that the numbers of the plaintiffs' bonds did appear upon the de- 
fendants' bond register at thetime of the purchase. 

If th© bonds were held as collatéral security at the time they were 
stolen, the défendants were obliged, as bailees for reward, to exercise that 
degree of care in their safe^keeping which a reasonably prudent and 
cautions man would exercise in the care of bis own property of the same 
kind. It does not foUow that they are not liable if they were as diligent 
in caring for thèse bonds as they were in caring for securities of their 
own, for they may bave been careless of the latter. If, however, the. 
custody of the défendants at the time the bonds were stolen was only 
that of gratuitous bailees, for safe-keeping, they are not liable for the losa 
unless it resulted from their gross carelessness. Natwnal Bank v. Graham, 
100 U. S. 699. 

When the first loan for which the bonds were pledged as security was 
paid, and the défendants inquired what should be done with the coUat- 
erals, they were directed by the plaintiffs to hold them as formerly, for 
the plaintififs' use, and forward a list of them by numbers. The direc- 
tion was not that the bonds be held as a spécial deposit, or for safe-keep- 
ing. Evidently the défendants were informed that the plaintiffs expected 
to use the bonds as they had already been used, namely, as collaterals; 
and in informing the plaintiffs that the bonds were held as a spécial de- 
posit, subject to their further orders, the défendants doubtless intended 
to be undergtood as willing to hold the bonds as collatéral security for 
future loans. The two banks had been in uninterrupted business rela- 
tions for a number of years, during the greater portion of which time 
there was a balance, varying in amount, with the défendants in favor of the 
plaintiffs. The défendants deemed this account désirable and valuable. 
They eut off the coupons as they matured, and placed the amount to the 
plaintiffs' crédit. While, therefore, the bailment was for the conveni- 
«nce of the plaintiffs, it came about in the course of business between the 
two banks, and it was for their mutual benefit. 

If it be conceded, however, that the bonds ceased to be held as collat- 
erals when the $12,000 note was paid, and they thereupon became a 
mère spécial deposit, the character of the bailment was changed by the 
subséquent agreement whereby they remained in the custody of the de- 
fendants as a continuing security for advances made and to be made to 
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the plaîntiffs. The défendants were distinctly informecl that in order to 
accomniodate.on shortnGtice,âuch of the plaintifPs customers as were deal- 
ing in cattle and hogs, they tnight, from time to time, désire to overdraw 
their account on the securiiy of thèse bonds as coUaterals; and, in order 
that they might be held for such emergeîides, the défendants discounted 
paper executed by the plaintiffs on the pledge of notes of the latter's cus- 
tomers. The évidence shows that this agreement continued in force un- 
ti] Ker fled, and that after it was made the plaintifls did make over- 
drafts on the défendants, ail of which were paid, some of them only a 
few months before Ker's dishonesty was discovered. If thèse overdrafts 
were not paid on the security of the bonds, they were paid without se^ 
curity, which is not to be presumed, in the absence of proof. The de- 
fendants made fréquent examinations to see that their own cash and se- 
curities were correct, but, according to their own testimony, neglected 
any examination with a vîew of ascertaining whether or not the plain- 
tiffs' bonds had been disturbed. The right of the défendants to hold 
the bonds against the plaintiffs âûd ail others, as collatéral security for 
any balance dueto them from the plaintiffs, is too plain for dispute; and 
it foUows that, having this right, their responsibility was that of pledgees. 
It is immaterial, however, whether the défendants were bailees with 
or without reward, as in either case they are liable for the value of the 
bonds, the loss having resulted from their gross négligence. The de- 
fendants knew that Ker had been engaged in business which was hazard- 
ous, and that his^ineans were séant. The demoralizing effect of specu- 
lating in stocks and grain — more properly speaking, gambling on the 
rise and fall of the price of stocks and grain — is seen in the numerous 
peculations, embezzlements, forgeries, and thefts plainly traceable to that 
cause. Ker had free access to valuable securities, which were transfér- 
able by delivery; easily abstracted and converted; and yet he was allowed' 
to; retain his position without any effort to see that he had not converted 
to his own use the property of others, or that his statements were cor- 
rect. A prompt examination, after his first admission that he had been 
speculating, would haVe doubtless shown that even then some of the 
plaintiffs' bonds had been exchanged for others, if, indeed, they had not 
been stolen. Ket's position was one of trust and greàt importance. His 
own admission showed that he was not trustworthy for such employ- 
ment, and it was gross négligence in the défendants not to discharge him, 
or place him in some position of less responsibility. Scott v. National 
Bank, 72 Pa. St. 471; Third Nta. '£ank v. Boyd, 44 Md. 47; Ckitting v. 
JMarfor, 78 N. Y. 464. 
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Unitbd States ». Jaoksos. 
{CHreuit Court, 8. D. Çfeorgia, W. B. October Term, 1886.) 

1. Cbïminaii Law— Weight of EvroBNCE— Rbasonabib Dotjbt. 

In criminal trials simply, a prépondérance of téstimony is insufiScîent. A 
greater denrée of mental conviction than in civil cases is held to be necessary, 
and the évidence must prodùce such. an effect on the mind of the individual 
jnroir that, afterits considération, he can, in view dr bis oath, bave no reason- 
abledoubt of tbe guilt of the party accused, b.efore à conviction is justifled.* 

2. Sam;: — Fmght of Accusbd — âsbumbd Namb. 

The fligbt of the accused under an assumedname, coïncident witb tbe tbeft 
of letters traced to bis possessien unexplained, tends strongly to show guilt. 

8. Post-Office — Robbing the MaiijS— Regibtbbbd Lbttbb Stolbit — broict- 
MBNTf- Allégation of Ovtnebship. 

Whén the indictment allèges ownershipin tbe person to whom a registered 
léttér was directed, and it appears in proof that when it Was stolen the sendër 
had'deposited it witb the postmaster, taking bis receipt therefor, and it bàd, 
by due course of mail, lef t the mailing oflace, held, that its custody by tbe post- 
oflicé qepartment was for thëbeneflt of the person towhom it was addressed; 
thatit waahis property, thé sender had no control over it, and there was no 
variahoe. .■,,.. 

4. Cbisbnal Law— Evidence— Good Chakacteb. 

In a criminal trial the good character of the acciised is generally a tact fit, 
like allothér faets proved in the cause, to he weighed and estimated by the 
jury, fçr it may render that dpubtf ul whiçh otherwise would be clear. 

6. Same — Wbight of. , , / 

If the guilt of the accused is plainly provèn to the satisfaction of the jury, 
hotwlthstanding proof of good character is madè, and bas been given its due 
weight,it would be their duty to convict, irrespective of such proof of char- 
acter; but, where the évidence is doubtful and cpnflicting, the importance of 
the charactçr of the accused is increased. 

{Syllabtis by the Oourt.) 

Indictment under section 5467 of the Eevised Btâtutes of the United 
States, for robbing the mails. 

JDwPon*(zMerr^,U. S. Atty., for the United States. 

Hawkins é Hawkins, G. G. Simtnons, and L. J. Blalock, for défend- 
ant. 

Spkbe, J., (chargîng jury.) Will E. Jackson is on trial charged 
■with the pifense of robbing the mails. The statute he is alleged to 
bave violated deûnes the offense. 

In this trial, as in ail criminal prosecntions, the burden and duty 
is on the government to prodnce such évidence of the truthfulness of 
the accusation as will satisfy the jury that tbe défendant is guilty. 

?Thatthe,guilt of a prisoner must be established beyond a reasonable doubt, and 
■what is such reasonabie doubt, see State v. Elshain, (lowa,) 31 N. W. Rep. 66; Heldt 
V. State, (Neb.) 30 N. W. Rep. 626'; People v. SteubenvoU, (Mich.) 28 N. W. Rep. 890, 
and note;' State v. Thurman, (lowa,) 24 N. W. Rep. 511, and. note ; State v. Meyer, (Vt.) 
3 Atl. Bep. 201, and note; TJ. S. v. Searcey, 26 Fed. Rep. 442, and note; Brown v. State, 
(Ind.) SN. E. Bep.905, andnote; Stilz v. State, (Ind.)4K.E.Rep.l45,andnote; Com. 
V. Léonard, <Mass.) 4 N. B. Rep. 96, and note ; l'eople v. Guidioi, (N. Y.) 3 N. E. Rep. 
496; State v. Jones, (Nev.) 11 Pac. Rep. 318, and note; Clair v. People, (Colo.) 10 Pac. 
Bep. 79d, and note ; Minich v. People, (Colo.) 9 Pic. Rep. 4, and note; Léonard v. Ter- 
xHory, (Wash. T.) 7 Pao. Rep. 87a, and note; State v.Payton, (Mo.) 2 S. W. Rep. 394. 
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The degree of satisfaction and certainty required is not absolute con- 
viction or certainty, but th© îevidénce must produce that effect on the 
minds of the individual juror that, after ils considération, he can, in 
Tiew of bis oath, bave no reasonable doubt of the guilt of the party 
accused. By "reasonable doubt" I do not mean any fanciful conject- 
ure,- or strained inference, but I mean such a doubt as a reasonable 
man would act upon, or décline to act upon, when his own concerns 
■were involvéd, — '■& doubt for which a good reason can be given, which 
reason must be based on the évidence, or the want of évidence. This 
being true, it follows, logically, that the party accused, where such 
doubt as I hâve described exists, is entitled to its benefit, — be should 
be acquitted. 

But where the évidence is satisfactory to the impartial mind that the 
crime was cotnniitted ; that the prisoner commit ted it as charged, — 
when the mind oomes naturally and reasonably to this conclusion, 
from a fair considération of the évidence, — properly there can be no 
reasonable doùbi, and the prisoner should be convicted. The same 
idea is expressed in another form when it is declared, as I now dé- 
clare to you, that the prisoner is entitled to the presumption of inno- 
cence until bis guïlt, by proof, is naade satisfactorily to appear. When 
such proof is had, the presumption of innocence is destroyed, and the 
prisoner should be convicted. 

The foUowing written requests to charge bave been handed the 
court by counsèl for the défendant, and I now charge you — 

"(1) That, in a criminal case, a prépondérance of testimony is insufflcient 
to convict the accused, but a greater strength of mental conviction is lield 
necessary to justify a verdict of guilty; and if there is any other reasonable 
hypothesis than the guilt of the défendant, from the évidence, or from the 
want of évidence, you are bound to adbpt that theory, and acquit the de- 
fendant. 

" (2) That the government is bound to prove every raaterial allégation laid 
in the indictment; and, before the jury will be authorized to convict the pris- 
oner under this indictment, you must be satisfled, from the évidence, beyond 
a reasonable doubt, that the money alleged to hâve been stolen was the prop- 
erty of the person alleged to be the owner in the indictment. 

"(3) Where thër évidence relied upon to convict is entirely circumstantial, 
the évidence must OÔnnect the défendant with the criminal act charged, and 
exclude every other reasonable hypothesis than the guilt of the défendant, 
before you will be authorized to ând the prisoner guilty. The défendant la 
presumed to be innocent, and that presumption abides with him throughout 
the trial, and untîl removed by testimony satisfactory to the minds and con- 
sciences of the jury." 

Bearing in mind thèse gênerai Tules given toyou for your guidance 
in the détermination of this issue, you will come to the considération 
of the évidence. ït is not disputed that on the first day of October, 
1885, the accused Was the assistant postmaster at Americus, in this 
district and division. He was an employé of the postal service. On 
that night he receipted. for five registered packets, mailed from 
divers places to.<such points as, by due course of mail, they must 
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go through the post-ofSee at Americus, His receipts for thèse packets 
hâve been introduced in évidence, and his signature identified. It 
further appears from the évidence that the parties to whom thèse 
registered packets were directed bâte ne ver received them; that care- 
ful search was made for them in the Americus office. No account 
is had of thèse packets aftèr they reached the hand of the accused. 
The accused made no record' of them, as he was required to do, and 
he disappeared that night, and left the state, under au assumed 
name. 

Thèse are circumstances which, under the law, demand an expia- 
nation from the accused, or that such explanation be f urnished by the 
facts of thie case. In the absence of such explanation, if you find 
that thfr letters wete stolen, thèse circumstances would raise the pre- 
sumption that the accused 'was implicated in their disappearanee. 
You will look to the évidence to see if such satisfactory explanation 
is afforded. If there be no such explanation properly inferable from 
the évidence, you will be justified in returning a verdict convicting the 
prisoner. If you find, on the other hand, from the évidence, that 
thèse circumstances hâve been satisfactorily explained, or that in 
themselves they are reasonably consistent with the theory of the in- 
nocense of the accused, it will be your duty to acquit him. In reach- 
ing your conclusion on this question, it is your duty to consider the 
testimony of thie accused himself. By the humanity of the law, he 
is permitted to testify in his own f avor. You are not bound to be- 
lieve what he says, however, and you must bear in mind that he bas 
great interest in yourfinding; and if his testimony conflicts with that 
of other witnesses, who bave no interest in the question of his guilt 
or innocence,- generally it would beyour duty to crédit that witness 
or those witnesses who bave the best opportunity for knowing the fact 
to which they testify, and the least inducement, from interest or other 
cause, to testify falsely. You may, however, give to the testimony 
of the accused himself just such weight as you think it is properly 
entitled to bave. 

It is not denied thàt the accused disappeared from Americus con- 
temporaneously with the disappearanee of thèse registered letters; 
that is to say, as the prosecution insista, on the night of October Ist. 
He himself says that the receipts were made out on the 2nd, but that 
the letters were registered or dated on the Ist. If you believe this 
to be true, it, also taken in oonnection with the other évidence, de- 
mands a satisfactory explanation from the accused. 

It is insisted by the défendant that the évidence upon which the 
prosecution must rely, in order to obtain a verdict of conviction, is 
circumstantial évidence. That is true, iti part. It is shown by évi- 
dence positive — ^not circumstantial in its nature^ — that the défendant 
received, receipted for, and had in his custody four of thèse registered 
letter packets. It is shown positively that the persons to whom thèse 
packets wete addressed did not receive the letters iuclosed. It is 
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also shown, by positive or direct testimony, that the sums of money 
cbargèd in the bill of indictmeut were placed in the letters inclosed 
in the register packet envelopes. By positive testimony, the missing 
letters were traoed to the hands of the accused, and the évidence is 
only cireumstantial in this respect: from the circumstance that the 
missing letters and their contents are not accounted for after they 
reach the hands of défendant, and, frotu the circumstance of his sud- 
den and speedy flight, it is iùferréd by the prosecution that he em- 
bezzled the letters. 

Now, I charge you, as requested by defendant's counsel, that ber 
fore yoa are warranted in finding guilt from the évidence of circum- 
Btances, as in this case, snob ciroumstances must so clearly point to 
the guilt of the accused, that there is left to the impartial and rea- 
soaable mind no theory or explahatlon of the circumstanaes consistent 
and reconcilable with the theory that the accused is innocent; but 
that explanation must be not only consistent with the theory of inno- 
cence, but it must be reasonable, and it must arise from the évidence, 
or from the want of évidence: The jury will not be justified in mak- 
ing excursions outside of the evidenoe>to conjure upÎEanoiful théories. 
They must take the practical and sensible view of the évidence which 
men of fair intelligence take of matters of f act in the ordinary affairs 
of life. 

Nor are you limited to the considération of one portion of the évi- 
dence. You must consider ail the évidence, and though a circum- 
stance tending to show guilt may be partially susceptible of an ex- 
planation which, if crédible, might be satisfactory, still, if there be 
other évidence to show the guilty conduct and purposes of the accused, 
you must take ail the évidence together, and then détermine whether 
the guilty or the innocent theory is your proper finding. The truth 
is that ail évidence is in its nature more or less cireumstantial. AU 
statements of witnesses — ail conclusions of juries^— are the results of 
inference. AU évidence admitted by the court is to be considered by 
the jury in making up their verdict, and their duty is to acquit, if on 
such évidence there is reasonable doubt of the defendant's guilt ; 
otherwise, it is their duty to conviet. 

It is insisted by the défense that there is such a variance between 
the allégations in the bill of indictment, relating to the ownership of 
the money contained in the registered packets and the proof to show 
ownership, that the prisoner is entitled to an acquittai. It is true 
that the proof must conform to the allégations; but when the owner- 
ship of a registered letter and its contents is alleged to be in the per- 
son to whom the proof shows it was directed, and the proof shows 
that such registeréd letter was mailed and the sender took a receipt, 
the letter then is, in contemplation of law, the property of the person 
to whom it is sent; and, if the proof further shows that it bas left 
the mailing office, the sender bas no further control over it, and its 
deUvery is complète. Its custody by. the post-office department is 
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the custody of the law for thô benefit of the persôn to whom it is 
addressed. or to bis or. her order, or bis or her légal représenta- 
tive. 

I charge you that if you find from the évidence that the regiaters 
mentioned in the indictment are showa by the proof to bave been 
mailed, and that the persons mailing tbem took the department's re- 
ceipt for them, and that they bad passed from the mailing office, then 
there is such a property in tbem in the persons to whom they were 
directed as will sustain the allégation of ownerôhip in the bill of in- 
dictment, and there vrill in that case be no variance •which wUl enti- 
tle the prisoner to an acquittai. 

It is in évidence before you that the défendant hurriedly left 
Americua the night after thèse registered letters were reeeived; that 
he gave no notice of hia departure, and that he was arrested the next 
month on the other aide of the continent ; that he denied bis identity, 
and hia résidence; that he said bis name waa Jack Jonea; that he 
had vrith him about $225 wben he waa arrested. Two of hia letters, 
written to a brother in Troy, Alabama, are before you. In both he 
enjoins secrecy ; in one he statea that he anticipatea arrest. One is 
signed with a fictitious name. In one he informa hia brother that he 
incloaea him ppatal ordera for $300 ; tella him to get them casbed, 
and to meet him in Mobile. He tella bis brother, if the poatmaater 
at Troy haa not got the money to cash the orders, to transfer them to 
some bank, and to get the money, and meet him. This was on the 
thirtietb of September. He admits that thèse money ordera were 
drawn by him without plaeing the cash in the office whence they were 
isaued, as he ahould hâve, done. 

Subaequently, in the other letter, written from El Paso, he directs 
hia brother to keep $100 of the money, and to send hia mother $200. 
He atates that Maj. Black, the postmaster, anthorized him to issue 
thèse postal orders without depositing the caah with the government 
funda. This Maj. Black dénies. In either event, the acouaed muât 
hâve known that it waa a criminal violation of the postal lawa. You 
are not, however, trying him for this offense. It is only admitted on 
the theory of the prosecution that it was part of a deliberate plan to 
rob the government, both by the fraudulent money orders, and by the 
theft of the registered letters carried out at the aame time. You will 
obaerve that thia letter was written on the thirtietb of September. 
By hia own account, he left the night of the second of October. It 
is proper for the court to call your attention to this circumstance, 
and you will détermine what importance, if any, belongs to it. If 
you believe it important, you will détermine whether there ia a satis- 
f actory explauation for it. It must be considered with ail the other 
évidence. 

The prisoner bas made to you an explanation of bis flight. He 
déclares that he fled from Americua on very short notice because of 
an alleged improper intimacy with a woman of that place, and the 



508 FEDERAL REPORTER. 

threatened crimînal prosécutiôn therefor. It is for you to say wbether 
this account is reasonable and satisfactory. He explains the pos- 
session of the sum of money found with him at the time of his arrest 
by the statëment that it was tite proceeds of bis winnings at cards. 
You will détermine what weight to attach to that statëment. You 
must not find your verdict in view of any isolated portion of the évi- 
dence before you. You must carefully take into considération ail the 
évidence that bas been admitted, considering, as well, the évidence 
for the prisoner as for the prosecution. 

Evidence faas been introduced to show the gênerai eharacter of the 
accused antécédent to this transaction. Good eharacter is generally 
a fact fit, like ail other facts ptpved in the cause, to be weighed and 
estimated by the jury. Good eharacter is an ingrédient wbich may 
render that doubtful which would otherwise be clear. If the guilt of 
the accused is plainly proven tosthe satisfaction of the jury, notwith- 
standing the good eharacter of the accused bas been given its due 
weigbt by them, it would be their duty to convict the défendant, ir- 
respective of such proof of eharacter; but, where the évidence is doubt- 
ful and conflicting, the importance of the eharacter of the accused is 
increased. In ascertaining what is that eharacter, the jury is not 
limited to the testimony of those who swear generally, but they may 
look to ail the évidence, and then détermine whether or not the ac- 
cused possessed good eharacter. 

There are several counts in this indictment. You may, gentle- 
men, if you think proper, under your view of the évidence and the 
rules I bave given you, find the accused guilty on one or more counts, 
and not guilty on the others. If so, you will say: "We, the jury, 
find the défendant, Will B. Jackson, guilty on the first count, and not 
guilty on the others;" or guilty on the second and third counts, and 
not guilty on the others, as you may find! If you find him guilty on 
ail the counts; you will say : "We, the ]ury, find the défendant guilty." 
If you find him not guilty, you will say: "We, the jury, find the de- 
fendant, Will E; Jackson, not guilty;" and your foreman will sign 
the verdict. Gentlemen, retire, and make up your verdict. 



KiTTLE V. Hall and others. 

(C^reuit Court, 8. JD. N'eu) York. January 8, 1887.) 

Patents fos Inventions— Ittpeingement—Pateht No. 98,505— Claims 1, S, 
AND 3 — Patent to James I. Spenceh. 

Letters patent No. 98,505, granted to Samuel P. Kittle, January 4, 1870, for 
an improved spiral spring for maîtresses and lurniture, as limited to the first 
two claims under such patent, are valid; and the patent granted to James 
I. Spencer, July 34, 1877, for an improvement in spring bed pottoms, is an in- 
fringemènt upon them. The third claim, for a flexible border of rattan at- 
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1 tached to the outer edges Of the springs as a support to keeç thé ticking in 
Une, in Qombinalion with the springs, frame, •webbing, etc., is not valid for 
thé reason that it was inserted more than four years after the application was 
flled, and more than two years after the structure covered therehy had gone 
into public use. 
8. Samb— Seten Ybabb' Delat— Notice to Défendants— No Défense. 

In an action for infringèment of letters patent, where it is shown that de- 
fendants took a iicense from plaintifE to make and vend the patent, and sub- 
Béquently denied plaintiff'a rights, and claimed to make under another patent; 
that sbortly after such déniai plaintiflE became bankrupt, and the assignée in 
bànkruptdy sold the patent after two years; that plaintifE entered into nego- 
tiations'to get the patent back from the vendee; that, though the vendee took 
no steps to prevent the patent being plundered, plaintiflE gave défendants no- 
tice he intended to hold them accountable for their infringements: thàt, after 
his discharge from bankruptcy, and when he had reacquired the patent, 
plaintiJS commenced action agalnst défendants for infringèment, — the court, 
sitting in equity, will, considering ail the circumstances, take jurisdiction of 
the cause, notwithstanding a delay of about seven years in the prosecution 
by plaintifE of his rights. 

In Equity. 

James p. Poster, for complainant. 

James A. Whitney, for défendants. 

CoxE, J. This action is for the infringèment of letters patent No. 
98,506, granted to the complainant January 4, 1870, for an improved 
spiral spring for mattresses and furniture. The double cône or hour- 
glass spring is constructed by having one or more of its central coils wound 
at right angles to its axis, instead of spirally, as before. When several 
of thèse springs are used, as in a mattress, for instance, the central coils 
are ail on the same horizontal plane, so that when strips of cross-web- 
bing, fastened tô a suitable frame, are passed between the coils, the springs 
are held firmly in a vertical position. 

It is asserted by the patentée that prior to his invention the spring in 
use could not be succéssfully supported in the middle, or held in a ver- 
tical position. It had a tendency to "bag out." The spécification pro- 
vides for a slight wooden frame to support the webbing and the springs. 
The webbing, having its ends secured to this frame, is passed through 
and fastened to the central horizontal coils, each strip of webbing passing 
alternately over and under the strip crossing at right angles. The middles 
of ail thé springs are thus held iii the same relative position, their full 
elasticity is preserved, and durability is assured. 

The claims are as folio ws: 

"(1) A spiral spring, for use in mattresses, furniture, etc., so constructed 
that its central coil or coils are wpund at right angles to its axis, substaritially 
as and for the purposes set f orth. 

"(2) ïhe combination of a spiral spring, when constructed as described, 
with the cross-webbing, 0, 0, and frame, D, or their équivalent, when ar- 
rangea to support such spring, substantially as and for the purposes set 
forth. 

"(3) In a spring mattress, having the springs supported from or at their 
centers, the arrangement of a rattan or a like flexible border, attached to the 
outer edges at bottom and top of the outside lovfs of springs, to furnish a suit- 
-able support to keep the ticking in Une, but which will also yield as any Spring 
or p^rtpf the mattress is compressed." 
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The défenses are— J^ïréf, that thè complàinaot has no tîtle to the pat- 
ent; secorii,, that Jae js guilty 6f lâches; iliird, abandonment; /our(A, lack 
of novelty; -^/3A, non-infringementk 

To the third claim several distinct and separate défenses are urged, 
which will be stated hereafter. ; ' 

There is no flaw in the complainant's title. On the thirty-first of De- 
cember, 1877, he was forced into bankrûptcy. The adjudication vested 
the title in tlîé court. On the èleventh of April, 1878, the register in 
charge assigned ail the property, as provided by law, to De Witt G. 
Weeks, the duly-appôinted assignée. On the twenty-eighth of January, 
1879, Weeks sold and assigned the patent to Francis G. Devlin. Six 
days thereafter Devlin assigned it to Théodore Wilkins, who held it un- 
til the eighth day of October, 1884, when it was transferred by Mm to 
the complainant. On the fouirth of October, 1878, the complainant was 
discharged in bankrûptcy by the district court. The chain of title is 
perfect. No valid accusation can be made against it. 

The proposition that the bill cannot be maintained because of the 
lâches of ,the complainant is a most perplexiilg orie. The solution of it 
has been rendered more difficult from the fact that the complainant's 
brief, so full and exhaustive upon other branches of the case, makes only 
casual and passing allusion to the question, which is elaborately presented 
upon the brief of the défendants. The facts bearing upon this question 
are as folio ws: 

In the autumn of 1865 the patentée conceived the invention. On the 
fourth of January, 1870, the patent was granted. In February, 1885, 
15 years thereafter, this action was commenced. In 1875 a suit for in- 
fringement was commenced against one James V. Schenck, but the 
proois were not completed, and it w,&3 ne ver brought to a final hearing. 
No step appears to hâve been taken in it after July, 1877. No other 
action was at any time commenced. In the autumn of 1877 the défend- 
ants commenced making the infringing mattresses. They were made 
under a patent granted to James I. Spencer, July 24, 1877, for an im- 
provement in spring bed bottoras. In November, 1877, the défendants 
issued a circular to the trade, in which they insisted, in most vigorous 
and uncompromising language, upon their right to manufacture under 
the Spencer patent, ànd closed with thèse words: 

"We hâve only to say in conciusion that Mr. Kittle must do one of two 
things.^he tnust stop interfering with pur business, or he must bring suit 
upon his patent, and thus gîve uS a chance to see how little it amounts to. 
If he does not do one thing or the other of thèse, he wlll soon flnd himself de- 
fendant, instead of plaintiff, in a lawsuit." 

The complainant appears to hâve chosen the first of thèse alternatives; 
for from that time until this suit was commenced there was no more in- 
terférence with the défendants or their customers, except, he testifies, that 
h^ told the défendant Hall, in April, 1882, that a day of reckoning was 
approaching, and he wished him to keep a strict account of his sales. 

From December, 1877, neither the complainant, hor any of the inter- 
mediate owners of the patent, has manufactured or asserted any right 
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under it, exèept as beforé stated. The assignées, with the exception -of 
Mr. Devlin, who hdd the patent but a short time, ail knew of the in- 
ûingement, by the défendants not only, but by the trade generally, and 
yet they made no move to preveat it, though frequently urged to do so. 
In short, the patent, from the fâll of 1877, bas been pirated upon bythe 
whole trade. Since then no one haa respected it. On the fourth of 
February, 1876, the défendants, then doing business at Philadelphia, 
tdok from the complainant a license to make and vend the patented 
mattress in that city for one year. The license provided that, in case of 
the failure of the défendants to perform the conditions of the license, the 
same was to becdme nnll and void, and ail rights and privilèges under it 
to cease and détermine. 

Thèse are the facts. Bearing in mind the theory upon which equity 
takes cognizance in patent causes, as established by the décision of the 
suprême court in Rooty.EaUwayOo., 105 XJ. S. 189, it becomes im- 
portant to ascertain what the law is as applicable to thèse facts. The 
accumulated wisdom of a multitude of précédents bas established the 
principle that he who invokes the protection of a court of equity must 
be "prompt, eager, and ready " in the enforcement of bis rights. Equity 
will not encourage a sleepy suitor. As time passes, memory fails, wit- 
nesses die,'proof is destroyed, and the rights of individuals and of the 
public intervene. Long acquiescence and lâches can only be excused by 
proof showing excusable ignorance, or positive inability to proceed on 
the part of the complainant, or that he is the victim of fraud or conceal- 
ment on the part of others. A mère "imaginary impediment or tech- 
nical disability" is not enough. The court will not entertain a case 
when it appears that the complainant, or those to whose rights he has 
succeeded, hâve acquiesced for- a long term of years in the infringement 
of the exclusive right conferred by the patent, or hâve delayed, without 
légal excuse, the prosecution of those who hâve openly violated it. 
Thèse propositions are, it is thought, abundantly sustained by the fol- 
lowing authorities: Piatt v. Vattier, 9 Pet. 405; Wyeth v.Stmie, 1 Story, 
27S\ McLaiLghlin v. Peaple^s Ry. Co., 21 Fed. Rep. 574; Spddeli v. Heiv- 
rid, 15 Fed. Rep. 753; The Fleming, 9 Fed. Rep. 474; Estes v. Wor- 
thingtm, 22 Fed. Rep. 822; Barden v, Duluth, 28 Fed. Rep. 14; Wagner 
v. Baird, 7 How. 234; Oity of Cmctyrd v. Norton, 16 Fed. Rep. 477; 
BçLdgerv. Badger, 2 Wall. 87; WoUensak v. Reiher, 115 U. S. 101; S. 
G. 5 Sup. Gt. Rep. 1137; Brown v. Oounty of Buena Vida, 95 Û. S. 157; 
Lansdale v. Smith, 106 U. S. 391; S. G. 1 Sup. Ct. Rep. 350; Godden v. 
KimmM, 99 U. S. 201; Maxwell v. Kennedy, 8 How. 210; Sperry v, Rib- 
6am, 3 Ban. & A. 260; Gurt. Pat. §§ 440, 441; Walk. Pat. §§ 596, 597; 
Pom. Eq. Jur. §§ 418, 419. 

In the présent case it is argued with considérable plausibility that the 
complamant, from the date of bis patent until the commencement of this 
action, with the exception of the abortive and abanvioned suit against 
Schenck, has made no active effort to stop inMngements, although they 
commenced before the patent was issued, and continued, with the knowl- 
edge of the complainant, until they were well-nigh universal; that the 
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public had a right to assumé, from this profound silence and supinenèss^ 
that the patentée stnd his suecessora had relinquished any claim whici 
they might possess. The complaipant seems to proceed upon the thçory 
that, if it ban be shown that he perisonally is free fromneèligence, it ia 
suffident, land that he shows this 1?heii it appears thai the title passed 
eut of him when he was adjudicated a bankrupt, and that when he ob* 
tained it agaih in October, 1884, he used due diligence in prosecuting 
infringers. 

The proposition, stated thus broadly, cannot be maintained. A party 
who purchases a patent which bas for years been freely plundered by a 
multitude of trespassers does not answéf the charge of lâches by showing 
that he commenced, immediately after he acquired title, to bring the 
wrong-doeri to account. Such a fact is of no more interest to a défend- 
ant sued for infringement than the fact that the last holder of an out- 
lawed note brought an action upon it without delay, isi to the maker of 
the noté. But, so far as thèse défendants are concerned, it cannot be 
maintained that there Was any lâches until they stood out from under 
their license, and boldly proclaimed their purpose to continue the manu- 
facture under the Spencer patent. This was in November, 1877. A 
month later the complainant waa in bankruptcy. It was not until the 
eleventh of Apïil, 1878, that the patent was transferred to the assignée 
in bankruptcy. He held the title. until the twenty-eighth of January, 
1879. Durihg this period, when' the patent was in the court of bank- 
ruptcy, négligence can be imputed to no one. For.several months the 
title was suspended, and no action could bave been maintained; and, as 
to the rèmainiug time, it cannot be maintained that it isthe duty of an 
assignée in bankruptcy to institutô suits for the infringemeut of a patent 
owned by the bankrupt, and that bis faUure so to do is négligence. 

Wilkins held the patent from FebrUary 3, 1879, untilOctober 8, 1884, 
and no valid reason is discovered in the record why he could not bave 
made somè effort to prevent thé patent from being plundered. It ap- 
pears, howevërj that the complainant early commenced negotiations with 
Wilkins looking to a reassignment tofthe patent, and that in April, 1882, 
the défendant Hall had notice that the complainant still asserted its va- 
lidity, and intended to hold him to a strict account. . 

Furthermore, it is entirely clear that, whatever may be said as to other 
manufacturers, the défendants were not misled. The défiant challenge 
of their circular leaves no doubt that they had made up their minds as 
to the course to be pursued, and that they did not in tend to desist un- 
less prevented by the command of the court. So the simple question is, 
will equity refuse to entertain a cause where, in the circumstances dis- 
closed by this record, there bas been a delaj' of abbut seven years in its 
prosecution? The question is an interesting one, and is by no means 
free from doubt; but it is thought,taking in to considération the fact that 
the delay bas been partially accounted for and excused, that the case is 
in some respects «t*j gfenem, and that no précèdent bas been discovered 
foi* the dismisSal of a bill for lâches extending through so short a period; 
thàtit shoUld be answered in the négative. 
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It is entîrely clear that the invention in\ist be confînéd tb what is cov- 
ered by the first and second claims. : The accusations urged against the 
tbird clàim.are so numerous that itwillbe impossible to consider them 
àlli.;- It is said that the drawings-whiph relate to it are defectivej that the 
^ïlibject-matter of the claim was abandoned to the public; that no appli- 
caititniMwasi e>'er filed for tjie, invention which it oovera; that it is fora 
mère aggregation, and not for a patentable combination; and that it is 
Toid fca: uncertainty. Itis by no îneana an easy task to place an intdli- 
gent construction upon this claim. The expert witnesses do not agreeaa 
to what it. incljides, and in one instance, at least, the same ^itness, 
wheni'he is again called to testify, greatly modifies his first opinion rer 
garding it. It may be said that, if the broad construction suggested is 
adopted, the claim is anticipâted; if the narrow one is taken, the défendit 
anfe db not înfringe. ' 

But the manner in which îhe claim found its way înto the patent waa 
irregular, and, it would seem, illégal; and the public acquired vested 
rights in tiie invention covered by the claim years prier ;to its first apr 
pearance in; the patent-oflBce. The application was filed November 28 , 
1865. It recites that the petitioner bas invented, not a new mattress, 
but à néw improved spiral spring, and prays that a patent may issue 
therefor. No other application was ever filed. The patent, when issued, 
was for a spring alone. The claims of the original spécification — three 
in numbèt— related only to the spring*, and the *' former" on which it 
was constrUcted. The application was rejected. A year later, the pat* 
entée, after correspondence with the commissioner, forwarded amend- 
ments omitting the claim for the "former," and substituting the présent 
second claim for the proposed third claim; so that; the patent then had 
but two claims,— the first and second as they now appear. On the tenth 
of December, 1866, the application was re-examined, and again rejected. 
Nothing more was donc until November 22, 1869, when a request was 
made by the complainant, through his solicitor, for a re-examination of 
tbe case. This was granted, and the patent allowed about the.twenty- 
seventh of the same month. Three weeks thereafter, on the seventeenth 
of December, 1869, the solicitor wrote the commissioner proposing, if it 
was not too late, that the présent third claim should be inserted. It was 
inserted. 

So far as appears from the file-wrapper, the attention of the patent- 
office was never called to the third claim until December, 1879, and then 
only by this letter of the solicitor. For more than two years prior to 
the first suggestion of this claim, mattresses, embodying ail its éléments, 
were, with the knowledge and consent of the complainant, bought and 
sold in the open market. In this connection it is worthy of comment 
that one of the défendants testifles that the complainant repeatedly in- 
formed him, in substance, that his invention was confined to the spring, 
and the mode of fâstening it, and that tbe third claim could not stand 
the test of a judicial examination. This testimony is not denied. 

Assume that the patent had been granted in 1 865 for a spring as pray ed 
for, and on the seventeenth of December, 1869, four years later, the 
v.29F.no.ll— 33 
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complainant had petitioned for a new or reissued patent coverîng the 
combination of the third daim, it needs no citation of authorities to 
prove that Buch a proceeding would net bave been recel ved with favor 
by the cpurt; and yet how is the position strengthened by an attempt 
to graft the invention npoù an application which will not sustain it, 
especially when it is shown that during the interval the invention went 
into public use? 

In RaUvoay Co. v. Sayks, 97 U. S. 554, Mr. Justice Bradley, at page 
663, says: 

"It will be obsérved that we hâve given particular attention to the original 
application, drawings, and modela filed in the patent-office by Thompson and 
Richelder. We hâve deemed it proper to do this, because, if the amended 
application and model, flled by Tanner fiveyears later, embodied any material 
addition to or variance from the original, — anything new that was not com- 
prised in that, — sueh addition or variance cannot be sustained on the original 
application. The law does not permit such enlargements of an original spéc- 
ification, which would interfère with otber inventors who hâve entered the 
fleld in theTnean time, any more than it does in the case of reissues of patents 
previouBly granted. Courts should regard with jealousy and disfavor any at- 
tempts to enlarge the scope of ;an: application once flled, or of a patent once 
granted, the eflect of which would be to enable the patentée to appropriate 
other inventions made prior to such altérations, or to appropriate that which 
has, in the mean time, gone into public use. " 

See, also, Eagleton Manûf'g Co. v. Wed^ete., Manufg Co., 111 U. S. 490; 
S. C. 4 Sup. Ct. Rep. 693; at circuit, 2 Fed. Rep. 774; Planing-machine 
Co. V. Keith, 101 U. S. é79; FruU^ar Co. v. BéIMre, etc., Co., 27 Fed. Rep. 
381; Lindsay v. Stem, 10 Fed. Rep. 913; United States Rifle, etc., Co. v. 
Whitney Arma Cb., 14 BJatchf. 94; Consolidated FruiUjar Co. v. Wright, 12 
Blatchf. 149; affirmed, 94 U. S. 92; Bevin v. East Hamptm BeaCo.,9 
Blatchf. 50. 

It is asserted that the invention, confining it to the spring and the 
means of fastening it, is void for lack of novelty. The proof shows that 
prior to the patent it frequently happened that double cône springs, 
made of iron wire, which was then in use, "broke down" in the center. 
This occurred from accident or want of skill in the maker. When, in 
this condition, they were regarded as second-class or damaged springs, 
and were sold as such for use in cheap and inferior fumiture, the central 
coils, which thusibappened, in some instances, to be at right angles to 
the axis of the spring, were not of the same size, so that when in use the 
smaller coil would frequently pass through the larger, thus causing the 
spring to rattle. Thèse springs did not break down in the same place, 
and were incapable of performing the functions of the patented spring, 
even if any one had thotight ofiputting themto this use; but no one ever 
did. Neither the damaged springs, nor the French patent, nor any of 
the other références, is suffieient to defeat the patent. The évidence ail 
falis far short of that elear and cÔnvincing proof which is required in such 
cases. Gj^wv. Ogrcfeji, 18Wall.l20; Cobumv.Schroeder, 19 BlatcM.Bl 7; 
S. C. 8 Fed. Rep. 519; Webster Loom Co. v. Higgins, 4 Ban. & A. 88; 
Hening v. Ndson,. 14 Blatchf. 293; Wood v. Cleveland RoUing-miU Co., 4 
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Fish, 550; Pidnam y. HoUeiider^.ld Bl&tohî. 48; S. C. 6 Fèd. Rep. 882; 
Hawev. UntUrwoodyl Fish. 160J Clmgh v. Barker, 106 U. S. 166; S. C. 
1 Sup. et. Bep. 188. 

The Refendants infringe. The Spencer spring used by them is con- 
structed with a vertical bend or bearing loop at the central axis of the 
spring. This bend or pin passes through a metallic eyelet in the web- 
bing. The spring is so wotind that on either side of the webbing theré 
is a horizotttal, or nearly horizontal, coil, at righl angles to the axis of 
the spring, which helps td support the spring in a vertical position. A 
portion of the central coil is wound at right angles to the axis, and there 
is a level bearing of the spring upon the webbing, It is quite likely an 
improvément, but, nevertheless, it performs ail the fiinctions of the 
patented spring. 

The questions argued relating to the amount of damages and profits 
can best be considered upon the coming in of the report of the master. 

The complainant is entitled to decree for an accounting upon the first 
and second daims of the patent. 



Boston Electkic Co, v. Fullbb and others. 

(Oireuii Court, D, MassachmeUs. December 84, 1886.) 

1. Patents FOR Inventions — Lettbbs Patent No. 280,690 — Klectrio Oab- 

LlGHTJNO API"AKATU8 — EABLIER INVENTIONS. 

The invention contaiued inletters patent No. 230,590, granted July 37, 1880, 
to Qeo. F. Pînkham, assignée of Jacob P Tirrell, for electric gas-lighting ap- 
paratas, held not antioipated by the Tirrell inventions of 1871 and 1872, con- 
tained in patents No. 121,802 and No. 130,770, nor by the Cutler patent No. 
220,704; none of thèse prior devices being so constructed that by the action 
of the electric carrent the gas-cock is turned \yj_ a single impulse and a suc- 
cession of sparks is produced at the burner tip without f urther motion of the 
gas-cock. 

8. Same— Invention. 

Held, also, that this improvément over prior devices constitutes invention, 

8. Bame— Ihfkingement— Difpeeencb in Détails. 

The patent held infringed by défendants' apparatus, although the latter 
difEers somewhat in construction from that described in the patent. The fact 
that the main features in the patented apparatus, such as the circuit breaker, 
single circuit, operating the gas-cock directly by the armature, are old, should 
not limit the patentée to the exact f orm of mechanlsm f ound in the patent 

In Equity. Suit for inftingement of patent. 
J. E. Abbott, for complainant. 
E, P. Paysan, for défendants. 

CoLT, J. This suit is brought for infringement of the first claim of 
letters patent No, 230,590, granted July 27, 1880, to George F. Knk- 
ham, assignée of Jacob P. Tirrell, for electric gasJighting apparatus. 
The invention relates to apparatus for lighting gas by electricity, in which 
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the gas-cock is opened and closed by electric action upon a mechanical 
device Connecting with the cock and a battery. The spécification says: 

"My présent improvements consist in the employment of a horizontal s wing- 
ing arm attached te the lower end; o£ the vertical gas-cock, this arm being 
forked and straddling an upright bar erected upon the top of a vibrating arm- 
ature disposed between two pairs of eleetro-magnets, and caused to vibrate by 
the closing and openingof an électro-circuit from a suitable battery, the vibra- 
tion of the armature efiecting reciprocation of the lever and cock. 

"My invention also consists in Connecting the armature vyith the lower end 
of the movable électrode or arm in such mahner that, as the armature moves 
in one direction and opens the cock, it causes the mbvablé électrode to separate 
from the flxed and insulated électrode, thus breaking the electric circuit and 
producing a spark to light the, gas, while a reverse njovement of the armature 
closes the cock and allows thé movable arm to return by the stress of a spring 
and make contact virith the flxed arm., * * . * 

"It will be seen that the vibrations of the armature are of such extent and 
its relations to thé gas-cock and movable électrode are such that the cock is 
ôpen taefore the spark is produced. The purpose of this is to cause a sufflcient 
volume of gas to issue from the burner in advance of the spark to insure its 
ignition by the latter. * * * 

"In the use of this device the pressure on the knob which charges the mag- 
net, H H', should be continued for a few seconds, as this produces rapid in- 
termittent vibrations of the movable électrode and a corresponding number 
of sparks; theobjectof this being to insure the lighting of the gas should the 
flrst spark fail to do so. In order that thèse continued vibrations of the mov- 
able électrode and armature may be placed without effect upon the gas-cock, 
I form the notch in the forked end of the lever of sufficient width to permit 
of the vibrations of the armature without moving such lever." 

Glaim 1 is as follows: 

"(1) In an electric-ligliting gàs-burner, a magnet for turning the gas-cock 
by one electric impulse, combined wîth à flxed électrode, a', and a movable 
électrode, c', normally in contact, and mechanism Connecting the armature with 
the movable électrode to break the contact between a' and cf the instant after 
the gas is tùrned on, and create a spark for ignition, substantially as de- 
BCribed." 

In gas-burners there is a portion of the tube between the cock and the 
end of the tube which becomes fui] of air when the gas is turned oC. 
When the gas is again turned ori a little time is required to expel the 
air from the burner. If only one electric spark is produced at the tip of 
the burner the instant the gas-cock is turned, the air would not hâve es- 
caped and the gas inay not be lighted. In the patented apparatus the 
gas-cock is opened by a single impulse, and by pressure on the button a 
succession of sparks is produced at the burner tip by the intermittent 
vibrations of the movable électrode and the armature, and thèse vibra- 
tions occur without further moving of the gas-cock by reason of the notch 
in the forked end of the lever. In closing the gas-cock no spark is pro- 
duced at the burner tip. There is évidence that this apparatus was the 
first iwhich operated successfully:jn;house lighting, and that it bas been 
eXiténsively used. Now it is apparent that this a;pparatus was not anti- 
cipated by the Tirrell inventions of 1871 and 1872, and contained in 
patents 121,302 and 130,770, nor by the Cutler patent No. 220,704, 
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None of thèse prier devices were so constnicted that by the action of the 
electric euri'ent the gas-cock is tumed by a single impulse and a succes- 
sion of sparks is produced at thé burner tip without further motion of 
the gas-cock. I am also satisfied that this improvement over prior de- 
vices cdnstîtuted invention. 

The défendants' apparàtus is the same in pririciple, though its con- 
struction differs somewhat from the plaintiffs. The magnets hâve their 
cores parallel with the burner, while the magnets in the patent are sub- 
stahtially'at right angles theréto; the movable électrode has a vertical 
movement to break the circuit, while the movable électrode in the patent 
has a laterally vibrating movement; in défendants' apparàtus the arma- 
ture is horizontal instead ôf vertical, and the means for breaking the cir- 
cuit are somewhat différent. I am of opinion, however, that the défend- 
ants' apparàtus embodies the substance of the patented invention, and 
that changes in the détails of construction should not protect them from 
the charge of infringement. The fact that the main features in the pat- 
ented apparàtus, such as the ëircuit-breaker, single circuit, opéra ting the 
gas-cock directly by the armature, were old, should not lirait the corp- 
plainant to the exact form of mechanism found in the patent. The pat- 
ent covers. an important improvement in the art of lighting gas by elec- 
tricity, and it should receive a reasonably broad construction, and those 
should be held to be infringers who accomplish the same resuit by sub- 
stantially the same or équivalent toeans. 

Decree for complainant. 



Ai/UsoN V. Trustées of New York & Brooklyn Bridge. 

{Oircuii Court, 8. B.Nm York. DecemberSS, 1886.) 

Patents for Inventions— No. 105,290 — Pipe Couplings— Scope of Claim— 
Infhingembnt. 

The claim of letters patent No. 105,390, granted July 13, 1870, relating to an 
improvèlnent in pipe couplings, is for rods or tubes "having tapering ends, 
and tapering threads upon the same, in combination with a sleeve having 
tapering sockets, and threads coir.esponding to those of the rods. " Helâ, that 
the terms "tapering ends" and "tapering sockets," considered in connection 
with the descriptive part of the spécification, are tobe interpreted as descri'b- 
ing a rod with a tapering screw, and a socket with a tapering chamber, and 
that the patent is not infringed by a coupling using rods in which the threads 
of the screw surround a cone-shaped stem, but the exterior lines of the 
threads form a cylinder, and not a cone-shaped or tapering end or screw, and 
in which the exterior lines of the sleeve form a eylindrlcal chamber, and not 
a cone-shaped or tapering chamber. 

Suit for Infringement of Patent. 

George Harding, for complainant. 

Bergen & Dykmun &nd Witmare & Jenner, îoT âefeadaxiia. 

Wallace, J. The only issue between the parties is whether the rbd 
coupling of the défendants is an infringement of letters patent No. 105,- 
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290, granted to the coiuplaipant,, July 12, 1870, for an împrovement in 
pipe couplings. Tiie object of the invention described in the letters pat- 
ent is to effect a perfect and secure junctioja of tubes, pipes, rods, etc., 
with a socket or sleeve designed to receive and retain them when the 
ends of two rods or pipes are brought into connection in the socket. The 
spécification states that the invention "consista of a coupiing in which 
tapering and vanishing screw-threads on the ends of the tubes, pipes, 
rods, etc. , to be coupled together, are combined with a socket having 
internai vanishing and tapering, screwrthreads corresponding to those on 
the tubes, rods," etc. 

In the açcompanying drawings, Fig. 1 represents an exterior view, 
partly in section, of the enda of two pipes coupled together according to 
the invention; Fig. 2 represents the ordinary mode of coupiing pipes to- 
gether; and Fig. 3 illustrâtes the advantages of the invention. 

The spécification states that — 

"It has been usual to eut a slightly tapering screw on the ends of the ad- 
joining tubes, while an internai screw or thread, without any taper, was 
formed in the socket ; hence but a portion of this internai thread of the socket 
was in proper binding contact with the threads of the pipes, as is clearly 
shown in figure 2; the greater portion ol the threads, both on the tubes and 
in the socket, being of no avail as a médium of effecting a tight junction of 
the tubes." 

After pointing out the defects in and objections to such screw couplings, 
the patentée proceeds in the spécification as folio ws: 

"In order to obviate thèse objections, I eut on the ends of the pipes, A" 
and A!" (Figure 3.) a tapering screw. Instead of cutting the thread of this 
screw to oiie uniform depth, however, I so eut it that it shall gradually van- 
ish until it disappears at the exterior of the tube as shown at Y, figure 3. It 
should be understood, however, that the thread of the screw doea not vanish 
80 abruptly as is shown in that figure, which is exaggerated, with the view 
of rendering more apparent the advantages of my invention. The socket, 
B, figure 3, instead of having a screw-thread eut through it as in figure 
2, has two screw-threads, tapering, one in one direction for receiving the 
end of one tube, and the other in another direction for receiving the end of 
the other tube, the tapers of each screw corresponding with that of the tube 
which it has to receive, and the screw-thread vanishes to correspond with the 
vanishing thread of the tube, as clearly indicated in the drawing." 

The claim of the patent is as follows: 

"The rods or tubes, A, A'» having tapering ends and tapering threads upon 
the same, in combination with a sleeve having tapering sockets and threads 
corresponding to those of the rods, as set forth." 

The défendants contend that their coupiing does not infringe this claim, 
because, although their tube is eut with a vanishing thread, and their 
sleeve has a vanishing thread to correspond to that of the tube, their 
coupiing does not bave a rod with a tapering end or screw, or a tapering 
socket. In their rods the threads of the screw surround a cone-shaped 
stem, but the exterior lines of the threads form a cylinder, and not a 
cone-shaped or tapering end or screw; and the exterior lines of their 
sleeve form a cylindrical chamber, and not a cone-shaped or tapering 
chamber. 
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The case turns whoUy on the meaning of the term "tapering ends" and 
"tàpering sockets," as used in the claim. If thèse ternis are to be in- 
terpreted as describing a rod with a tapering screw and a socket with a 
tapering chamber, the defendanigfd<î>W0t infringe. If they describe a 
rôd with a tapering stem having vanishing threads eut upon it, and a 
socket to correspond, infringement is established. It is entirely clear 
that the "tapering threads" of the claim are synonymous with the "van- 
ië^ing threads" of the spécification. i 

', The patentée was the first to combine in a coupling a sleeve and screw 
in which a vanishing maie and;<fî|iiiale thread were made to correspond 
with each other. By doing this, ne effeéted a more perfect metaUic con- 
tact throughout between the socket and the screw, and made a more per- 
fect and secure joint than had been donc before. The expert for the de- 
fendants adnïits that he knew of no instance in the state of the art in 
which a vanishing screw-thread eut upon ia tapering mandrel or cône was 
combined with a tapering female thread ctit upon the surface of a hollow 
cône prior tô the date of the patent in question. The patentée was there- 
fore entitled to claiiii broadly a sleeve or socket and screw in which a 
vanishing maie and female thread were made to correspond with each 
other. But the question in this case is whether the terms of his claim, 
when interprèted, as they must be, by Ihe spécification, are not nài-rower 
than the réal invention, an<i such as to ènable the défendants to deny 
infringement. The clainî; by itself, so fàï as it relates to the rods, is 
capable of an interprétation which, would fuUy cover the real invention. 
If a rod with à tapering ènd'is to be regarded a;s a rod in Avhicb the steni 
of the screw is tapering, the claim is ample, and embraces the rod of the 
défendant. On the othèt -hand, if the te!rm "tapering end" is intended 
to describe a rod with a ■^pering screw,— r'that is, a rod in which the ex- 
terior liues of the screw-liireads form a tapering endj — the coupling of 
the défendant is not an infringement. A rod with a tapering end may 
mean a rod in which the stem, mandrel, or solid part of the end tapers, 
or it may mean one in which the end, gçrew-thread included, as adapted 
to be fitted into a sleeve or recess, is tapering. The term, as used in the 
claim, is therefore capable of two meanings; and, being ambiguous, the 
true meaning must be ascertained by resort to the descriptive part of the 
spécification in order to discoverwhat the patentée describes as new,and 
what the public hâve a right to understand was intended to be claimed. 
An examination of the spécification dénotes quite plainly that the 
patentée supposed that the gist of his improyement upon the couplings 
previously in use consisted in substituting a tapering screw having van- 
ishing threads, in conjunction with a sleeve or socket adapted to receive 
such a screw, for tapering screws without the vanishing thread, and a 
socket not adapted to recëive a tapering screw. The drawings distinctly 
dénote this. In describing the advantages of his invention he dwells 
upon the objections to the use of a "slightly tapering screw " with a socket 
which does not taper to receive it. Each of the drawings shows a taper- 
ing screw, but Fig. 2, which shows the objectionable coupling, has no 
vanishing thread upon the screw, and has no tapering recess in the socket, 
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while Fig. 8, which illustrâtes the improvement, shows a tapering screw 
with a vanishing thread, and a tapering recess with a vanishing thread. 
Nevertheless, the inquiry is not what'the patentée may hâve supposed, 
bnt what he has described, his invention to be. He states, in the gên- 
erai statepaent of the nature of his invention, that the tubes are to hâve 
"tapering and vanishing screw-threads," not "tapering or vanishing." 
Hô points ôut the objections to the use of a "slightly tapering screw" on 
the ends of the tubes in the old coupling, with a socket which did not 
taper to receive it. Then^ in describing the différence between his 
cbuplingl ànd the old one, he says that he cuts a "tapering screw" on the 
end of. his tube; but, in&tead of cutting his threads at a unifprm depth, 
h«icuts them so that the thread shall vanish gradually until it disappears. 
He thus déclares unequivocally that what he has done which is ne^v is 
to make a tapering screw with a peculiar form of thread. The spécifica- 
tion contains no suggestion to indicate that a rod having a tapering stem, 
but not a tapering screw, could be employed. Such a stem could not be 
employed with the socket described in the spécification. The spécifica- 
tion requires the ends, of the rod to be adapted to fit into a tapering re- 
cess, "as clearly indicated in the drawing." The claim itself raakes a 
sleeve haviiig a tapering socket m élément. , A tapering socket is oné 
adapted to receive a tapering screw. Read by the aid of the context, it 
does not seem open to fair doubt that tbe rods with tapering ends and 
tapering threads specified in the claim are rods with a tapering screw and 
vanishing threads upon the ends. Some significance shouid also be 
attached to the description of the rods in the claini by a référence to the 
drawings, which shows a rod with a tapering screw. 
It follows that the bill must be dismissed. 



The Chadwickb. 

BoLCKOw, Vatjghan & Co., Limited, v. The Chadwicke, etc. 

(JMêtriet Court, 8. D. New TorTe. january 19, 1887.) 

Chabtbb Partt — BiijI of Lading — Inhabhonioits Clauses— Constructioït- 
Wherethé provisions at a cMrter party are inharmonious, the gênerai in- 
tent, as evidenced by_ itÈi written portions, and its évident leading purpose, 
shouid control the minpr provisions. Similar incongruities between the bill 
of lading and the charter paf ty will also be controlled, as between the ship 
and the charterer, by the cnartèr-party, as the more deliberate instrument in 
expresaing the intent. Unlesa there is sufflcient évidence of a waiver of the 
provisions of the charter, or of some new contract, mère loose and inharmo- 
nious expressions in the bill of, lading, which refer to the charter, will nôt 
supersede thé latter, as respects matters which the charter was clôarlyde- 
fiigned to cover. 

Samb— Delivery AT One oi" Sevehaii Pokts "is Obdeked on ABErvAL" — 
Altbknativb Pokts — Différent Collection Districts. 

On Janoary 11, 1886, at Middlesbro' on Tees, the libelants chartered thé 0. 
to tafee 1,300 tons of iron, and "proceed to the port of New York; Pejth Am- 
boy, Hoboken, or Brooklyn, and there to deliver the same aa ordered on arrizaL 
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Two daj's af ter, the cargo was loaded, and a bill of ladîng signed by the niaster, 
stating tWat the steamer was "bound for New York, and the cargo to be de- 
livered at said port of New York to 0. L. P., 30 Fine street, or his assigna; ail 
other conditions as per charter-party. " The vesael, on arrivai at quarantine, 
New York, was ordered by the charterer's agents to go to Perth Amboy, a 
neighboring collection district. The master refused, and this suit was 
brought for the différence in price on a sale of the iron, for its non-delivery at 
Perth Amboy. Eeld that, under the circumstances, New York was presum- 
ably the primary port at which the order for ultimate delivery, according to 
the alternative contained in thia charter-party, was to be given; that the priv- 
ilège secured by the charter was a valuable one; that the bill of lading was 
intended to be but a receipt for the iron and a direction to the çrimary port 
only; that the option as to the place of flnai delivery was not waived, nor in- 
tended to be waived, by the bill of lading, and the master was not author- 
ized sototreatit; and that there were no suchdifflculties.throughthe naming 
of différent collection districts in the charter, as prevented or excused the ship 
from delivery at Perth Amboy, as direoted at quarantine; and that the ship 
was therefore liable. 

In Admiralty. 

Wikox, 4:dQ,ms & MacMîn, for libelants. 

BuUer, Stitkmn& Hvhhard and W. Mynderse, for claîmants. 

Beown, J. The libel in this case was filed to recover damages agaînst 
the steam-ship Chadwicke, for reftisirig, on arrivai at New York, to go to 
Perth Amboy tp uhload, a^ it îs claimed she was bound to do, on re- 
quest, under à stipulation of the charter. 

On the eleventh of January,' 1886, at Middlesbro' on Tees, England, 
the vessel was chartered to the lifeelants to take on board 1,300 tons of 
spiegel iron, etc., and, "beingso loaded, therewith tô ptoceed to the port 
of New York, Perth Amboy, Jersey City, Hoboken, or Brooklyn, and 
there deliver the same as ordered ori arrivai." The charter, however, pro- 
vided that the vessel was "to be addressed to the fréighter's agent at the 
port of discharge; the captain to sign bills of lading as presented, with- 
out préjudice to this charter." Three days afterward, the cargo being 
put on board, a bill of lading, in the comnion printed form, was signed 
by the master, stating the steamer to be "bound for New York," and 
that the cargo was to be delivered "àt said port of New York, * * * 
unto C, L. Perkins, Esq., 30 Piue street, or his assigns, * * * and 
ail other conditions as per charter-party;" the port aiid consigneé's name 
being written in the usual blank spaces. 

The steamer arrived at the quarantine station of the port of New York 
on ttefifth of February, 1886, where a telegram from Mr. Perkins to 
the master dated January 30, 1886, was awaiting his arrivai, and was 
received by the master, directing thô steamer to Lehigb Valley Railroad 
dock, at Perth Amboy. Instead of going thither, he came up the bay, 
anchored off the Battery, reported to Mr. Perkins, the charterer's agent 
in New York, demanded to be unloaded there according to the terms of 
the biU of lading, and refused to go to Perth Amboy. After the charter 
had been signed, the libelants informed Mr. Perkins, by telegram, of the 
option contained in the charter. Thereupon the agent obtained an ad- 
vance of 50 cents a ton upon a contract then pending, in considération 
of a delivery of 1,000 tons of the iron at Perth Amboy, instead of "ea; 
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ship" at New York. The option waa worth to the lîtelants precîsely 
$500. 

The claimants contend that the bill of lading, in making the port of 
New York the place of delivery, determined the charterer'S option; and 
that he had no right afterwards to direct the vessel elsewhere, Perth 
Amboy is a différent port, and in a différent collection district, from New 
York, althongh not much further from quarantine, where the master first 
received his notice, than are the ordinary dischai^ing berths for such 
cargo in the port of New York. The consular invoices, sworn to by the 
libelants before the consul at Middlesbro', declared that the cargo was 
shipped for New York, and dësigned to be entered there. The Revised 
Statutes requlre that manifests shall be prepared at a distance of four 
leagues from the coast, stating the destination of the cargo, and the in- 
tended port of entry, and require the vessel, when ariving within the lim- 
ita of the port, to make entry there; althongh there are provisions uhder 
which goods destined for différent ports, or arriving for orders, inay, afler 
arrivai at one port, proceed to another port for delivery of the cargo. 
Sections 2776, 2779, 2807, 2811, 2812. The master in preparing his 
manifest stated New York as the only port, and entered his vessel at the 
New York custom house. 

The disposition of the cargo was evidently dësigned to be left to the 
charterer'S agent in New York. AU the other places of alternative de- 
livery nained in the charter are in the immédiate viûinity of New York. 
There is nôt the slightest reason to suppose that the shipper, in making 
ouf the cohsùlar invoices and the bill of lading for "the port of New York," 
actually intended either to waive his option as to the place of final de- 
livery, or to charge himself with any irregularity in a delivery at Perth 
Amboy, should that be directed by his agent, even if he kftew that Perth 
Amboy was a différent collection district from New York, which he 
probably did not know, The charter-party provides that the cargo is to 
be delivered at any one of the five places named, "as ordereà on airival." 
The very terms of the charter provide, therefore, for an option to be 
exercised at the end of the voyage; not at the beginning of it. The 
désignation was to be made on arrivai ; but on arrivai where? Nec- 
essarily there must be some place short of the ultimate destination 
where the orders were to be received, and the master must hâve under- 
stood that faet. But ail the other places named are so near to New York, 
and New York is so naturally the head-quarters for this région, that the 
master must hâve understood, when he signed this charter-party, that he 
was first to go to or near New York, and there await orders as to the 
particular place of delivery. It is in this sensé that the subséquent 
printed clause in the charter pàrty must be construed, viz.: "The vessel 
to be addressed to the freighter's agent at the port of discharge." Cleariy, 
this printed clause in thé charter cannot be construed as intended to 
take away the option previously stipulated for in the written clause, nor 
to override the written clause, making the ultimate place of deiivery dé- 
pendent on dîtections to be given " on arrivai " at the primary port, The 
worrds "port of discharge" are not strictly compatible with the prior 
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clafuse, and they mugt yiâd to the évident intent of the charter as a 
■whole, aiid be construed accordingly. The charterer's agent was at the 
port of New York, where, under the circumstances, the master must hâve 
expected to go first; and the intent of the whole instrument seems clear 
that the vessel was to be consigned to New York for further orders, — a 
famUiar form of charter, except that in this case the option was limited 
to a few places within the immédiate vicinity of the primary port. 

The bill of lading must be construed in the same sensé, and as de- 
signed to indicate the port of New York as the primary port only, where 
C. L. Perkins would direct the place of final delivery according to the 
option provided for in the charter, No doubt the bâl of lading oraits 
what ought to hâve been inserted in it in order tô make its provisions 
literally harmonious with the charter, and to make the whole intent clear 
froçi that paper alone; and some of the ordinary printed language of the 
bilj; of lading should also bave been stricken out. Such incompatibili- 
ties of expression between the charter and the bill of lading are not in- 
frequent, where the charterer's gob4s are.laden on board. Often thetwo 
papers wholly fail to be adjusted nicely to each other. A bill of lading 
referring to a charter-party is never construed as intending to express the . 
wholé intent, or to control the charter-party in conséquence of mère in- 
harmpnious expressions. The charter is the deliberate and controUing 
document; and, where the intent of the charter is clear, a bill of lading 
givep under it, and referring to it,as between theship and the charterer, 
does not supersede the express provisions of the charter-party that are 
clearly intended to apply to the situation, however inartificially the bill 
of lading raay be framed. It is "little more," says Parsons, (Ship. & 
Adm. 286,) "than évidence ofthè delivery and receipt and shipping of 
tl^e merchandise, for the charter-party is the controUing contract as to ail 
the terms or provisions which it expresses." PerUns v. H^, 1 Spr. 123; 
Wagstaff y. Anderson, 5 C. P. Div. 171, 177; Sewell v. Burdick, 10 App. 
Cas. 74, 105; QMstanes v. AUmyl2 G. B. 202; Rodoconachi v. MUhxirn, 
17 Q. B. Div. 316,320. 

, To control the charter-party, there must be sufficient évidence of a new 
contract between the parties pro tanio. In this case there is no évidence 
of any further or différent contract. It is the simple case of a loose, in- 
complète, and incompatible wording of the bill of lading, but without 
any further negotiation or change in the considération or intent of the 
charter. The biU of lading says: "Ail other provisions as per charter- 
party;" and it thereby adopted ail its provisions that were designed by 
the charter to become applicable. In OuUischen v. Stewart, 11 Q. B. Div. 
186, S. C. 13 Q. B. Div. 317, the bill of lading was held controUing, as 
to payment of freight and demurrage, because the charterers, in receiv^ 
ing delivery of the goods, acted in the character of consignées, and not in 
thàt pf charterers, which alone the charter-party^ covered; and the cesser , 
clause of the charter-party was held inapplicable, and not within the 
original intent, 

, "Phe stipulation for one of several places as the place of final delivery 
was a yaluable privilège to thç shipper, and to some extent.burd,ensoin,e ! 
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npon the vessel. It îs incredible that the shipper, having secured this 
option, and carefully pro^dded that it should be exercised "on arrivai," 
and by presumption of law bîiving paid for tfais privilège, immediately 
waived it intentionally, and theai informed bis agent of this option for 
his future guidance. In my judgment, therefore, the charter clearly 
Controls. The master was not authorized to treat the bill of lading aa 
waiving the option secured by the charter, or as designating anything 
more than the primary port where he was to receive from the charterer'a 
i^ent his final orders as to the particular place of delivery. The mani- 
fest should bave stated the provision for final orders at New York, or 
the several alternative places, according to the charter. There would 
then bave been no difficulty in delivering at Perth Amboy; and, even 
after the vessel had been entered at New York, thougb there would hâve 
been doubtless some inconvenience and delay, I think there was nO in- 
Buperable obstacle. Wyncoop, Vessels & Voy. § 341. No objections of 
that kind were stated by the master at the time. The complaint made 
of icé aroiind Pèrtb Amboy seems much more likely to bave been the 
determining considération, in connection with the inharmonious readinji 
of the written documents, in leading the captain to refuse to proceed 
thither. There is no évidence, however, that the ice was such as to 
fumisb a légal défense, and no such défense is made. 
Decre& for the libelants, with costs. 
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The PiiYMOTJTH BooK. 

PsimsTiiTAHU B. Co. v. The Dentz and The PiiThotith Book. 

(Cirùua Court, 8. D. New York. Bçcember 8, 1886.) 

. CoiiLisioK — STEAMiŒss— SiGNALs— Hem, Qatb. 

In View of the mie of the board of supervising inspectors and thç paisttcn- 
lar circumstances of this case the ezchange of sigpalg between steamers pas»- 
ing through Hall Qate, one of which is astern of the other, amounted to an 
agreement that the vessel astern might précède the vessel ahead by pbssing 
upon the port side of the overtaken vessel. Such an agreement implies that 
the overtaking vessel will in passing f ulflU her statutory duty of keeping ont 
of the way of the overtaken vessel, and that the latter will keep her course so 
• far as practicable consigteatly with the knowledge that the overtaking vessel 
is to pass her to port The o'vertaken vessel bas the right to keep in mid- 
channel so long as there is sufflcient room on the port side for the over- 
taking vessel to pass her. 

L SAHÈ — RtTLBB OF SuPEBVISrNG InSPBCTOKS. 

The rules of the board of supervising inspectors, when wlthin the scope ot 
their authority, bave the force of statutory rules; but their violation Wîfi not 
charge the vessel violating with damages if the proximate cause of the col- 
lision was a f aulty maneuver of the other vessel, and Ûie violation of the tula 
was a remote and not a cont^butorr cause. 

*Kepoited b7 Théodore II. EtUng,E;Bqt,«f the FUladetphtabW ^ 
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8. Sàkb^Atpeai,— CdsTs. 

If there be enough in the circumstances ot the cause, to justîfy the libelants 
in joining both vessels as respondents in the district court, and if, upon ap- 
peal by one of the respondents to thé circuit court, the appellant is adjudged 
to be without fault, it is iù accordance -v^ith équitable principles to so frame 
the decree that the costs in the'circuit court shall be adjudged against the 
guilty vessel, and in f avor of the appellant. 

4. Same— SrGHAiB BT Whistle— Ybbsel's Dutibs. 

Besponse to a signal by whistle does not imply any relinquishment of the 
right of way, excepting so mùch tis maybe necessary to enable the overtaking 
vessel to exécute lier vianeuver^ .:. 

In Admiralty. On appeal from deoision in 26 Fed. Eep. 40. 

Edivin O. Davis, for appellant. 

Charles A. Deshen, for ciaimant of steam-boat. 

Wilcox, Adams éMacklin, for libelant and appellee. 

Biddle é Ward, for Pennsylvania E. Go. 

Watlaob, J. This is an appeal by the owners of the tng Dentz 
from a decree Of the district court pronouncing for the libelant, the 
owner of a barge in tow of the tùg, against the tûg and the steam- 
boat Plymouth Eock in a cause of collision. The collision took place 
in the afternoon of Septémber 6, 1884, in the channel of Hall Gâte 
above Flood rock and between the Gridiron and Hàllet's point. The 
libelant's barge was lashed to the port side of the tug, two other tows 
being lashed on the starboard side, and while they were proceeding 
eastwardly the steam-boat Plymouth Eock, which was aiso proceed- 
ing in the same direction, struck the port side of the stern of the 
barge. As neither the libelant nor the owners of the Plymouth Eock 
hâve appealed, the only question now is whether the Dentz was guilty 
of fault contributing to the collision. 

The Dentz with her tows had taken the passage between Black- 
well's Island and Long Island, and when she had reached a point op- 
posite and some 160 to 200 feet away from the Astorià ferry she re- 
ceived a signal of two whistles! from the Plymouth Eock. The Ply- 
lûotith Eock had passed up the channel to the westward of Black- 
well's Island, and was then a considérable distance àstern of the tug 
and tow. The Dentz immediately answered this signal with two 
whistles. The Pilgrim, another steam-boat, ]ust astern of the Ply- 
mouth Eock and on her starboard quarter, was also proceeding east, 
and shortly after the exchangë of signais between the Dentz and the 
Plymouth Eock she gave a signal to the Dentz of one whistle. The 
Dentz replied by one whistle to the signal of the Pilgrim. The pilota 
pf the vessels understood thèse signais to express a proposition on 
tlié i^art of the Plymouth Eock to pass the tug and tow on the port side, 
and of the Pilgrim to pass on the starboard side, and the signal on the 
■péxiot the Dentz to be an assent to thèse propositions. The proofa 
show satisfactorily that from the tîme the signais were exchanged 
between the Dentz and the Plymouth Eock that the Dentz kept th» 
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UBual. course of a vessel going from the point where she was when 
signaled through the cbannel of Hell Gâte tp the point of collision; 
that is, that she foUowed the current of the flood-tide and kept near 
the middle of the channel, wbioh was about 700 feet wide, and in do- 
ing so slowed her engines and kept herself under proper control. The 
proofs also sbow that the collision is attributable to tbe haste and 
recklesBness of tbose in charge of the Plymouth Bock. The only wit- 
nesses for the Plymouth Boek are her pilot and her captain, both of 
whom assume in their testimony that the collision would not bave 
taken place if the Dentz had kept her course along mid-ehannel with 
the true tide, They insist that the Dentz did not do tbis, and must 
bave etarboarded her belm so as to throw herself and her tows aoross 
the course of the Plymouth Bock as the latter was passing by Flood 
rock and along by the Gridiron as near as she çonld go. Tbis tbeory 
is very improbable, and the testimony of the master of the barge, who 
was an intelligent observer of ail that took place af ter the signais 
were exchanged, and whose testimony is that of a oandid and disinter- 
ested witness, is alone sufficient to overthrow it. 

The pilot of tbe Plymouth Bopk assumed that bis vessel had the 
right of way, and that the Dentz was bound to give way and keep to 
the starboard; and in conséquence be kept on at f uU speed, going 
well out towards the middle of tbe channel, expecting the Dentz 
would give way, until it was too late, with the force of the flood-tide, 
to stop in season to avoid a collision. If the Dentz, by assenting to 
the signal of the Plymouth Bock, consented to give the right of way 
to tbe latter, and obligated herself to keep to the starboard of mid- 
channel, the decree below was right. The liability of the Dentz to 
the libelant was placed substantially upon tbis groand by the court 
below. The district judge was of tbe opinion that the Dentz was in 
fa,ult because by her assent to the proposai of the Plymouth Bock 
she consented to a violation of rule 7 of the board of supervising in- 
spectprs, which in substance forbids steamers attempting to passeaoh 
other in going through Hell Gâte in either direction ; butbe also held 
that by reason of such assent she assumed tbe obligation of keeping 
upon the starboard side of tbe channel ail the way around the bend 
above Flood rock, and he found that she did not keep further to tbe 
starboard than tbe middle of tbe cbaunel at most. He also held the 
Plymouth Bock in fault because she violated rule 8 of the board of 
supervising inspectors, and because she did not stop and reverse in 
time. to avoid the collision when the Dentz was seen by her to be 
approaobiug the westerly half of the channel. 

The proposition that the Dentz committed a maritime fault by 
consenting; to a violation of the rule of the board of supervising in- 
spectors is f nlly approved. The langaage of the rule is plain, and is 
not f airly capable of the narrow construction contended for by the 
counsel for the appellant. The rule was designed to prevent just 
what was attempted iu the présent case. It is one which tbe board 
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of Bnpervising inspectora bave dompetent authority to ordain; and 
bôiog of that character is as obligatory as any statutory rule. li 
would probably be held that the vesael consenting to the violation of 
Buch a rule would be estopped ffom assef ting the violation as a fault 
against the other, but that question is not hère. Thé tow did not 
consent, and the ownercan invoke thé violation of the' rulé as a fault 
on the part of both vessels. The libelant cannot reiy upon any an» 
tecedent misconduct of the Dentz which did not oontribute to the 
collision; but when it appears that the Dentz bas violated a rule 
which it w&s her duty to observe she must assume the burden of 
showing, not only that the aot did not probably contribute to the dis- 
aster, but tHatitcertaihly did ilôt. ' 

It may be asëumed that the Plymouth Eock wonld not hâve at- 
tempted to paes the Dentz in violation of the fuie of the board of su- 
pervisiûg inspectors withont the consent of the Dentz, but if the con- 
sent extended' 'ibio further than an agreement to waive the rule, with- 
ôui relaxing' th'e obligation of the Plymouth Eock not to attempt to 
pass until she could do so prudently, it is not obvions how the infrac- 
tion df the rule cànbédeemed in any aspect a contributory cause of 
the collision. In suc h a casé the Cause of the collision wonld be the 
breach of duty of thé vessel under obligation to keep out of the way, 
and the infraction of the rûlô' would be only remote and irrelevant 
misconduct. ' ' 

The real question, therefore, is whether the Dentz, by consenting 
that the PlynïOuth Eock might pass On her port side, impliedly prom- 
ised to assië^t the latter in this movement by changing her own course 
and keéping tô the starboard side of the channel. If she did, it can- 
not be found upon the proofs that this obligation was fully met. It is 
évident that the pilot of the Dentz did not understanid that he was 
under the duty of materially changing bis course, or suppose that he 
had absolved the Plymouth Eock from her statutory duty of keeping 
out of the way. The single inquiry is as to the légal implications 
properly to be deduced from the exchange of signais. 

It is to be asBumed that both pilots contracted vfith référence to 
the rights and obligations of the respective vessels under the rules 
on navigation. If the Dentz had not assented to the proposition of 
the Plymouth Eock, both pilots would hâve understood that the latter 
was to keep out of the way as an overtaking vessel, and that the for- 
mer was to hdd her course. But both pilots would alsb hâve under- 
stood that the' Dentz was entitled to the exclusive right to the chan- 
nel under rule 7 of the board of siipervising inspectors, and that the 
Plymouth Rock %ùUld not lawfùlly attempt to pass at ail. There 
was no signal khown to the pilots by which one cotild ask the other 
to yield the extelusive right ôf way, èxcept one which would also indi- 
cate thé intention of the Plymouth Rock to pass on the one side or 
the other of the Dentz. The proposition of the Plymouth Rock wonld 
therefoï*è seèffl to hâve been, "Will you let me pass if 1 will go on 
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jour port side?" and the signal of thé Dentz was an answer in the 
afi&rmative. It is not obvions how this proposition and assent can 
be interpreted otherwise than as an agreement that the Dentz would 
yield her exclusive right of the way with the understanding that the 
Plytnouth Eoek should uhdertake to pass her on the port side. This 
agreement would naturally imply that on the one hand the Plymouth 
Eock as an overtaking vessel should, in passing to the port, fulfill her 
statutory duty in passing to keep out of the way, and on the other 
hand that the Dentz should keep her course so far as she could con- 
sistently with the kpowledge that the Plymouth Eqçk intended to 
pàss her on thé p6rt side. There is no reason why it should be in- 
terpreted as requiring the Dentz to yield the mid-channel so long 
as there was sufficient rbbm left on the port side of the inid-channel 
for the cq^templated ïnpyement of the Plymouth Bock. This. is 
quite a différent contract from the one to which the Dentz was^ held 
in the court belôw, and which, in effect, was treàted as one yhichre- 
«juired thé Dentz to yield the mid-channel, keep on the starboard side 
of it, give. the Plymouth Eoek practically the right of way, and ab- 
solve the latter firom the primary duty of keeping out of the way. 
Upon the iiJiterpretation now placed upon it the pilot of the Dentz 
was justified in pursuing the course he did, and the pilot of the Plym- 
outh Eock was in the wrong when he supposed that the Dentz was 
under any other obligation than that of allowing to the Plymouth 
Eock sufficient rooni on the port side of the channel to exécute her 
maneuvers. As emphasizing this conclusion the signais which were 
exehanged between the Dentz and the Pilgrim are significant. It 
is not elear upoh thé proofs whether thèse signais foUowed those ex- 
ehanged between the Plymouth Eock and the Dentz so closely as to 
be almost simultaneous, but they were exehanged before the vessels 
had reached the more critical point in the passage through Hell 
Gâte ; and ail the pilots should bave understood that the situation 
required the Dentz so to conduet her movements as to leave room for 
the Pilgrim to pass upon her starboard side. This could be more 
eafely accomplished by the Dentz foUowing the current of the true 
tide and keeping near mid-channel. 

The ,casfe is one where the pilot of the Dentz, from motives of court- 
esy and to accommodate the Plymouth Eock, and the Pilgrim also, 
was led to waive bis privilège to the exclusive use of the channel as 
against thèse steam-boats. Those in charge of the Plymouth Eock, 
presumihg upon his courtesy, recklessly encroached upon the mid- 
channel, assuming thathe would look out for the safety of his tug and 
tow. They thereby brought- about a disaster which it would seem 
they now attempt to excuse by falsifying the facts. 

The contest in this court bas been mainly between the Plymouth 

Eock and the Dentz. There was enough in the facts to justify the 

libelant iù joininig the Dentz as a respondènt, and testihg her liabil- 

îty in th'e district court. It is in accordance with équitable prin- 

v.29F.no.l 1—34 
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ciples that the costs of this court be decreed against the Pljmouth 
Eook m fayor of the Dentz. 

lHhet^ will be a decree against the Plymouth Rock in favor of the 
libelant for the whole damages decreed by the district court, with in- 
terest, apd the costs of the district court, and in favor of the Bentz 
for the costs of this court. 



MAGDEBOKa Genebaj- Ins. Co. v. Paulso». 

(ÏHsiriet Court, S. li.Georgia, Ê. D. Noyem'ber 80, 1880.) 

1. Cakribes— Op Qoods— Ship— Etbdbnch Bbvibwei>— Vjèssei, Held ITnsea- 

WOBTHY. 

On the évidence stated, the vessel ia adjudged unseawoTthy. 

3. Samb— Damage to Cabgo— Partial Injubt—Mbasueb of Damages. 

If the damage complained of is thé partial injury or destruction of the prop- 
erty shipped, in the absence of proof.of f ault or nraud on the part of the car^ 
rier, the différence between the actual value of the goods at the point of des- 
tination àt tbè time and in thé condition in which they did arrive, and their 
actual value at the time and in the condition in which they ooght to hâve ar- 
rived, is the proper amount of recovery. 
8. Samb. 

In other words. when; there is a breach of contract, the amount that woùld 
hâve been received had the contmét been kept is the measure of damages, 
if the contract is broken. PoLl-ocJç, 0. B., in Mder v. Edghly, 15 Mees. & W. 
117. 

4. Samb— Makkbt Value— How AscBETAmBD. 

Heïd, under the f acts of this case, that the màrket value of the damaged rice 
was to be determined by the price it actually brought after it was beaten and 
prepared for market, and not by the'testimony of the experts. 
{SyUdbus iy the Court.) 

In Admiralty. Libel m persoTidm, 
Garrard & Mddrim, ioT lihel&nta. 
Leeter & Ravend, for respondent. 

Spbéb, J. The libel is sued out by the Magdeburg General Insurance 
Company, a corporation by the laws of the kingdom of Prussia, against 
Paulson, the owner of the schoonér Pilot. It allèges that o6 the tenth 
day of September, 1879, A. B. Moynello shipped on the Pilot a cargo of 
rough rice in bmlk, from the Vallambrosa plantation, on the Ogeecbee 
river, to Savannah, Georgia;, that the rice was to be delivered in good 
order to Moynello, on the schoonér, at the upper rice-mill, in Savannah; 
that it waa delivered badly damaged by water; and that this damage was 
occasioned by the unseaworthiness of the schoonér. The cargo had been 
insured against marine losses with the libelants, and they paid ail the 
damages to Moynello, and the costs of a board of survey; the amount 
being $563. Moynello assigned, in considération of this pay ment, ail 
his daim for damages against the Pilot to the libelants. They allège 
that they are subrogated to his rights for compensation from the owner 
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of the schoober, and that they made a demand upon Paulson for the 
amount paid to Moynello by them, and on his refusai, brought the action, 
civil and maritime. Respondent filed an answer, in which he dénies 
that the Pilot was unseaworthy, and that the injury to the rice was 
cauaed by négligence; but allèges that it was caused by a boisterous sea, 
which stj»ined the seams of the vessel during a strong east wind. He 
also dénies that Moynello was damaged. 

On the hearing, many witnesses were examined, but the évidence is 
quite clear that the Pilot was unseaworthy, and at the time of this ship- 
ment unfitted to safely convey a cargo, even on the quiet waters stretch- 
ing from Vallambrosa to the harbor of Savannah. The port wardens A. 
M. Miller and Thomas H. Laird, together with H. F. Willink, a mas- 
ter ship-carpenter, surveyed the Pilot, and give their testimony as wit- 
nesses to the effect that they found her planking and frame defective, 
with a large leak on the stem under the bowsprit. The leak had re- 
cently been covered with canvass, but, in the opinion of the witnesses, 
the Pilot made a great deal of water at that point, and was not in a sea- 
worthy condition to carry grain or any perishable cargo. The "protest" 
filed by the mariner who navigated the Pilot on this voyage, inits enum- 
eration of the périls of the deep encountered, mentions nothing more sé- 
vère than a strong breeze from the eastward, with a heavy sea, "which 
compelled him to put the Pilot in the marsh, and pump her ont." On 
this évidence the Pilot is adjudged unseaworthy at the time the cargo 
was shippéd. 

The teàtimony of Mr. Moynello is that the cargo consisted of a fine 
lot of rice, in good order at the time of its shipment; that it was deliv- 
eted àt the rice-mill, and was wet and injured. Frank Buchanan, an 
expert with rice, tëstified that with Mr. McArthur he examined the rice 
6n board the schooner, and found it wet. It was impossible to separate 
the wet from the dry; that nobody could tell exactly what the damage 
was, but they estimated it to be 34 per cent. ; that the market value of 
rice in Savannah at that time was $1.60 to él.65 per bushel; that he 
sold some of the rice of this shipment; that it brought $1.36 to $1.40 
net, équivalent to $1.65 gross; that this was the fuli market priée. W. 
T. Owen, clerk in the rice-mill, tëstified that the cargo of rice was han- 
dled with great care, and it tumed out as well as if it had never been in- 
jured, and' that Mr. Moynello got as much for it, less the expense of 
haiidling and milling, and less a loss of 26 bushels, which could not be 
Tised. He also tëstified that the extra expense consisted in the hire of 
two hands for nine days, at 75 cents per day. Major Tilton, superin- 
tendent of the rice-mill, tëstified that it took nine days to cure this rice 
in the mill, and that the moisture did not penetrate the grain; that aU 
of it tùmed ont in good condition, except 26 bushels; that he was sur- 
prised at the qnality of the rice; that it was much superior to what he 
expècted. The witness Freeman tëstified that the rice brought the best 
market price. 

From this évidence, it is manifest that the rice was injured to some 
extent beeaûse of the unseaWorthiness of the schooner in which it was 
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sMpped. To the estent of that injury libelants, who were the insurers, 
were liable to Mr. Moynello; ând the amount which they should prop- 
erly hâve paid to him they are eûtitled to recover frpni the respondent. 
In order to ascertain what is that amount, it is necessary to détermine 
what is the measure of damages in view of the facts in this case. It is 
insisted by the counsel for the libelants that the damage must be esti- 
mated in view of the condition of the rice at the timeof its delîvery by 
the carrier at the point of destination, and that the testimony of the ex- 
perts who examined the rice at that time is conclusive, and shows that 
it was injured 34 per cent, of its value, which amount, with interest 
thereon, they insist the libelants should recover. The gênerai rule that, 
in case of injury to the property by the carrier, the measure of damages 
is the différence between the value of the goods and what their value 
would bave been if they had not been damaged in the course of trans- 
portation, may be considered as settled. 3 Suth. Dam. 237. The dif- 
ficulty is in the ascertainment of what is such différence of value. This 
is a matter of évidence. The testimony of the gentlemen who inspected 
this rice would be satisfactory, if there was no other évidence before 
the court to show its actual condition, aithough the inspection of a 
cargo of grain in bulk, only partially exposed to view, is necessarily 
superficial. If it turns out that there was no loss, does it not folio w that 
there was no damage? But, say the counsel for libolants: "Suppose the 
rice had turned out badly, could the défendant hâve been held liable for 
the loss of handling in the mill?" In that event there would likely hâve 
been no facts before the court to négative the testimony of the appraisers, 
and their testimony might hâve been controUing. 

Nothing is better settled in estimating damages than the rule that 
every case is to be governed by its own facts. There was a duty on the 
shipper as well as on the carrier. It was the duty of Mr. Moynello to 
do the best he could with the wet rice, and to be diligent about its man- 
ipulation, and thus, if possible, to prevent loss. If he had intended to 
sell the cargo as rough rice,^if that had been the purpose for which the 
shipment was made, — the évidence of the appraisers might hâve been 
conclusive. But that was not his purpose. The rice had been con- 
signed to the rice-mill, to be beaten and prepared for the market. This 
process developed the fact that the injury was apparent, and not real, 
and that, at a trifling expense, the rice was made marketable, and at 
the highest net price. It cannot, therefore, bejustly' insisted, because 
while in transmission, at one time, the cargo seemed damaged, that the 
court must settle damages on a partial view of the facts, and must not 
look further to ascertain whether the apparent damage was actual and 
injurious. The value upon which this is to be estimated is the net 
value, after deducting freight and expenses. Pars. Shîpp. & Adm. 271; 
WaUace v. Vigvs, 4 Blackf. 260; McGregor v. Kilgore, 6 Ohio, 358. 

To illustrate: Suppose the carrier had delayed to deliver the goods 
beyond the day promised, and the shipper, for that reason, for one day, 
had failed of a market, and yet, on the day thereafter, sold for a price 
quite as good as that he could hâve had the day before, could apything 
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more than nominal damages be given for the delay? I think net. The 
txue rule is this: that if the damage complained of is the partial injury 
or destruction of the property shipped, in the absence of proof of fraud 
or wrong on the part of the carrier, the différence between the actual 
value of the goods at the place of delivery, at the time and in the con- 
dition in which they did arrive, and their actual value at the time and 
in the condition in which they ought to hâve arrived, is the measure of 
damages. In other words, the amount which would bave been received 
had the contract been kept is the measure of damages, if the contract 
is broken. 

There bas been some contrariety of opinion as to the manner in which 
this actual value should be ascertained. In The Columhus, 1 Abb. 
Adm. 97, it was held that where goods were damaged during trans- 
portation on board ship, and were received by consignées upon an un- 
derstanding that the dépréciation was to be made good to them, and they 
were sold at auction by the consignées, but with the assent of the mas- 
ter, for the purpose of making adjustment of the amount due from the 
vessel for the injury, the sum realized at the sale should be regarded as 
the value of the goods in their damaged state. Where the vessel proved 
unseaworthy, and put into port, the voyage broken up, and the plain- 
tiff's cargo sold, held, that the loss on the goods, taking them at their 
"invoice price," resulting from the sale, was the true rule of damages, on 
the ground that there was no fault or fraud on the part of the défendant; 
the case shbwing only the breach of the implied warranty of seaworthi- 
ness. Whéelwright v. Beers, 2 Hall, 391 . In the case of HamMUm v. The 
Kate Irving, 5 Fed. Rep. 631, where cotton ties were injured by being 
stowed with chemicals, it was held that the market value of the dam- 
aged cotton ties was tô be determined by the price they actually pro- 
duced when sold, and not by the testimony of experts. See, also, 
Barb. Ins. § 165 et seg.; Pars. Shipp. & Adm. 271-273; 2 Phil. Ins. 
1460. 

For thèse reasons it is clear that the libelants improvidently paid to 
Mr. Moynello the sum fixed by the appraisers for the apparent damage, 
without waiting to ascertain what was the real damage. To fhis ap- 
praisement, Paulson, the owner of the Pilot, was not a party, and did 
not consent. The libelants cannot, therefore, recover from Paulson the 
amount for which they sue. They are entitled to recover for the extra 
expense incurred in handling the wet rice, and also for the value of 26 
bushels of rice so injured as to be worthless, and for the costs of the survey 
of the Pilot. It is true, as insisted by respondent, that the claim of 
libelants was l?,rgely in excess of their just demand; but it is also true 
that Paulson ofiered to pay nothing, when he was clearly liable for some. 
amount, and he also grealJy increased the expense of the trial by main- 
taining that bis vessel was seaworthy, and he must hâve known that it 
was unseaworthy. For thèse reasons it is adjudged that each party pay 
half the costg, Let the decree be framed accordingly. 
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The Salomoni and another. 

Fbol V. The Salomoni and another. 

(IHêtriet Court, 8. D. Cfeorgia, B. B. December 7, 1886.) 

1. CI.BBE OF CoiTBT— UifiTaD States Distbiot Cotjbt— In Admiealtt— Jdeis- 

diction-^Tbbspass. 

If the clerk of the United States district court issue process under a stand- 
ing admiralty rule of the court, he cannot be regarded as a trespasser, even 
though the court had no jurisdiction in the premises. 

2. SbAMBN— CONTEOVBBST BBTWBHN SeAMBN AND OPPICBBS — JUHISDICTION — 

Justices of thb Péage— Coksuls — Tbbaty bbtwbbn United Statbs and 
ITALT— Rev. St. U. s. §§ 4546, 4547. 

Under the treaty between the United States and the kingdom of Italy, stip- 
ulating that "consuls gênerai, consuls, vice-consuls, and consular agents shall 
hâve exclusive charge; « » « and shall alone take cognizance of questions, 
of whatever kind, that may arise, both at sea and in jjort, between the captain, 
offlcers, and seamen, without exception, and especially of those relating to 
wages, and the fulfillment of agreements reciprocally made, " a justice of the 
peace has no power, under sections 4548 and 4547 or the Revised Statutes of 
the United States to compel the clerk to issue admiralty process against an 
Italian ship for the wages of a seaman thereon. 
8. Samb— AssAULT ON Seaman in United States Poet— District Couet — 

JUBISDICTION. 

Where the master of an Italian vessel, in one of the ports of the United 
States, is guilty of a barbarous and malicious assault upoh'a seaman on such 
ypssel, he is not protected by the termsof the consular compact abovequoted, 
and the district court may, m its discrétion, take jurisdiction of the case, for 
the protection of the seaman, and the redresa of nig wrongs. 
(SyUaTmë iy the Court.) 

In Admiralty. Seamen's wages. Eule against the clerk. 
Henry McAlpin, for the rule. 
Denmark & Adams, contra. 

Speee, J. This is a rule sought against the clerk of thîs court by 
Henry McAlpin, as proctor for Frank Feol. It appears, from thé péti- 
tion fiied, and the answer of the clerk thereto, that Feol was a seaman on 
the Italian bark Salomoni. On the fifteenth day of September last he 
made an affidavit before McNadghton, a justice of the peace, alleging 
an assault upon him, made by Francisco Grasso, the master of the bark, 
while she was lying at the wharf in the harbor of Savannah. The affi- 
davit was intendèd to be in accordance with sections 4546 and 4547 of 
the Revised Statutes of the United States, to compel the payment of the 
wages due afiSant, and to obtain his discharge. It does not appear, from 
thèse sections, that they embraced the subject of the discharge of the 
seaman, but they relate simply to his claim for wages. A summons was 
issued by the justice, directed to the master and owner of the vessel, 
commaûding them to appear before him to show cause why process of 
attachment should not issue. A copy of the summons was served per- 
sonally on the master of the bark by the constable of Justice McNaugh- 
ton's court, but the master treated the summons and the justice's court 
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with great indifférence, and, indeed, refused altogether to appear. Where- 
upon the justice issued his çertificate to the clerk of the district court, in 
accordance with section 4547, Rev. St. 

THE CEETIFIOATB. 

"Bamnnàh, Chatham Co., Georgia. 

"Office OF MoNaughton, Justice of the Pbacb, 

"Septeinber 17. 1886. 

"The master against wliom the wilhin summons issued neglects to appear, 
and I Certify to the clerk of the district court of the United States for the 
Eastem division of the Southern district of Georgia that there is sufflcient 
cause of coçoplaint whereon to found admiralty process against said vessel. 

"In witness whereof I hâve hereunto set my oflScial signature and seal of 
ofilce this seventeenth day of Septeniber, A. D. 1886. 

[Seal.] «MoNaughton, N. P. & Ex. 0. J. P., 0. Co.. Ga." 

On thè eighteenth day of September, the seaman also filed his libel in 
this court, and prayed process for the recovery of his wages. He made 
no claiin for compensation for the assault, nor did he ask to be dischai^ed. 
The clerk dedined to issue process, either on the çertificate of the mag- 
istrate or upon the libel. The reason he assigna for this refusai was his 
knowledge of the want of jurisdiction by this court of a différence of this 
character,'between the master and seaman of an Italian vessel, both 
Italian subjects. He answers that he was aware that, under the treaty 
between the United States and Italy, this jurisdiction had been surren- 
dered by the government of this country. 

The article of the consular compact ratified between the United States 
and Italy on the eighteenth of September, 1878, is as follows: 

"Art. 11. Consuls gênerai, consuls, vice-consuls, and consular agents shall 
hâve exclusive charge of the internai order on board of the merchant vessels 
of tïieir nation, and shall alone take cognizance of questions, of whatever 
kind, that may arise, both at sea and in port, between the captain» offlcers, 
and seamen, without exception, and especially of those relatin g to wages, and 
the fulflllùient of agreements reciprocally made. The courts, or fédéral, 
state, or municipal authorities in the United States, and the tribunals or au- 
thôrities in Italy, shall not, under any pretext, interfère in such questions; 
but they shall lend aid to consular ofiScers, when the latter shall request it, 
in order to find out, arrest, and imprison any person belonging to the crew, 
whom they may think proper to place in custody. Thèse persons shall be ar- 
rested at the sole demand of the consular ofBcers, made in Writing to the 
courts, or fédéral, state, or municipal authorities in the United States, or to 
the compétent court or authority in Italy, — such demands being supported by 
an offlèiar extract from the register of the vessel, and from the crew-list; and 
they shall be detained during the stay of the vessel in port, at the disposai of 
the consular offlcers. They shall be released at the written request of the said 
ofllcer, and the expenses of the arrest and détention shall be paid by the con- 
sular ofScer." 

A protest, signed by the master and the Italian consul at the port of 
Savannah, was tendered to the derk, and his attention was therein called 
to the provisions of the consular compact, and it was therein insisted 
that he should issue no process in the premises. The master also stated 
that he appeared before Justice McNaughton, and called his attention to 
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the consular compact between the govemment of the United States and 
the kingdôm of Italy. The great names appended thereto, viz. , Baron 
Alberto Blanc and "William Maxwell EvartSj had no terrors for his honor 
Justice McNatjghton. He. discredited the treaty, and refused to attach 
any importance to it. But the clerk regarded it as controlling him in his 
action, and declined to issuç. the admiralty process of the court. For 
this refusai it was sought to make him liable. 

If the clerk had issued the process sought by the seaman upon the libel 
filed in this court, he could notj in the opinion of the court, hâve been 
regarded as a trespasser. It is true that he is merely a ministerial of- 
ficer, but therè iâ a standing admiralty rule of this court, having the ef- 
fect of an order 6f direction to the clerk, to-wit: 

"Admiralty rule 3So. 1. " * * In ail suits in rem or in personam, at- 
tachment or warrant of arrest and monition may issue, without a judge's or- 
der, immediately upon the flling of the libel, and the ùsual stipulation for 
Gosts in the derk's oflace, except in suits in personam requiring bail, where 
the claim of thè libelant amounts to more than five hundred dollars, upon an 
ascertaineii dema^nd appeariug upon the face of the libel, or is for nncertain 
or unliquidated damages. In such excepted cases, a judge's order authorizing 
bail process, alidfixing the amount of bail, will be required." 

Sb far as the proceeding under the libel is concernedj the clerk would 
hâve been protectÉsd by this rule had he issued process. So far as the 
certificate of the justice of the peace is concerned, the action of the clerk 
was entirely justifiable. The order direôted to an ofEcer of this court 
from an inferior jadicature must dépend for its validity upon the power 
of the court issuiug it. The justice of the peace, in the présence of the 
treaty stipulations, had no power to interfère in this différence between 
tho Italian master ànd seaman of an Italian vessel. The treaty was par- 
amount law, and should hâve been respected by him. His sole power, 
under the statu te, related to the wages of the seaman, and that, by the 
treaty, is clearly remitted to the Italian consul. It was to avoid inter- 
férence of precisely this character, with the navigators of both nations, 
that the compact between the kingdom of Italy and the United States 
was made. 

The court has no disposition to lessen the importance of the functions 
attaching to the office of justice of the peace. They are stated with some 
élaboration of détail in, the case oî Bendhdm v. Baldmn, 73 Ga. 594, 
Mr. Justice Blandford delivering the opinion of the court; and on this 
subject of state polity the décision of the highest appellate tribunal of 
the State may be regarded as binding. on the courts of the United States; 
albeit the excellent humor of their court of appeals is scarcely just 
to the dignified metfopolitan justiciary of which Justice McNaughton 
is a member. ,.It is true, however, that certain functions are occasion- 
ally impïoperly exercised by justices of the peace; as, for example, a 
justice would , improvidently issue a warrant for the arrest and impïis- 
onmèht ofseam en under section 4080 of the Revised Statutes. This 
power belongs to the judge of a court of record of the United States, or 
to a comniissioher of that court. Besides, it is the duty of ail courts, 
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from motives of justice £(.nd reciprocal policy, and for the advancement 
of commerce, to interfère as little as may be between the master and sea- 
meri of ,for!ei|n yessels tra^iqgia. ports of the United States. The certi- 
ficate of the justice in this case, directed to the clerk, was a nullity, an.d 
the clerk very properly paid no attention to it. 

The only remaining question is, should the clerk hâve issued procesa 
under the libel? It is now settled that the district court of the United 
States, unless restricted by some treaty stipulations, may, in the exer- 
cise of its discrétion, assume jurisdiction oi; a claim for wages against a 
foreign vessel; and also, where it ià provided by treaty stipulation that 
the consuls, vice-consuls, etc., of a nation, shall hâve the right, as such, 
to sit as judges and arbiters upon such' différences as may arise between 
the captaiqg and crev?s, without the interférence of the local authorities, 
it is held that the district court was not thereby dèbàrréd from exercis- 
ing its authority, in a case where there was no coçsul, or other such of- 
ficer, within the territorial jurisdiction of the court. The Amcdia, 3 Fed. 
Rep. 652. 

It appears, therefore, that, notwithstanding the treaty, there are oc- 
cE^sions wben the courts should take jurisdiction of suits prosecuted by 
foirëign séamen against foreign vesselS. Such cases ate^ however, of rare 
occurrence. In the case cited by counsel for the rule, reported in the 
New York Daily Register of March 13, 1875, decided by Judge Joach- 
s& in the marihe court of New York city, where a suit to recover for as- 
sault and battery, committed on board the vessel, was entertained, it 
was held that the injury complained of was a différence of a nature to 
dieturb the public peace and order in port or on shore, and the treaty 
v^ting jurisdiction in the Germari consul excepted cases of thât char- 
acter. 

The language of the treaty under considération, to-wit, "consuls, etc., 
shall alone take cognizance of questions of whatever kind that màyarise, 
both at sea and in port, between the captain, officers, and seamen, with- 
out exception, and especially of those relàting to wages, and the fulfiU- 
ment of agreements reciprocaUy made," suggests the inquiry, do the 
questions contemplated by this clause of the treaty include such a tort 
as an unjustifiable and cruel assault by the master upon the seamen on 
board ship, while in port? — an assàult which would indicate settled 
hostility, and probable répétition. I am inclined to think tbey do not. 
Must we not construe the treaty to include questions of a similar char- 
acier to those enuraerated, ^usdem generisf 

The treaty, it seems, does not indicate a criminal assault upon the 
seaman, within the territorial jurisdiction of the court, as a matter of 
exclusive consular jurisdiction; and, in that humane protection which 
courts hâve always extended over the seaman, a déniai of jurisdiction 
in the admiralty court is held to be a matter of too serious import to be 
rested on implication. Weiberg v. The St. Oloff, 2 Pet. Adm. 433. It 
is perhaps fortunate, therefore, for the legality of the clerk's action, that 
the libel filéd in this court contained no prayer for the injury occasioned 
by the assault, and no prayer for a discharge on account of such assault, 
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and 4i(i not othertrise comply with the admiralty rule above cited, 
Since it contained a prayer for wages only, a matter of which, by virtue 
of the ierms of the treaty, the Italian consul had exclusive juriadiotion^ 
the rule must be discharged. 



The Galileo.* 

The Edgar Baxter. 

BiEDEHANN and oiheiB v. The Galileo and another. 

{CUrMiit Qourt, 8. D. New Tm-k. October 13, 1886.) 

1. ADMIBALTY— DiSTINOTIOIÎ BETWEEN ApPBALS AND WbITS DP ERROR. 

In siiits against joint tort-feasors, if the défendants answer severally and 
not jointly, their intèrests are severed, and, if a judgment be recovered against 
one, he may gué 'ont a "writ of error without joining the pther défendant. 
The writ of errof, is, in effect, the foundation of a new suit; and the only 
questions brought up for revlèw are those arising bètween the person who 
takes out thewrit and the opposite party, because the party who is not jolned 
in the writ is no longer in the case. ^This is -not so, however, in admiralty, 
when the appeal suspends the opération of the decree, and brin^ up the whole 
cause for a new hearing. The appellant alone can be heard in support of the 
appeal, but ail parties interested in supporting the decree appealed from are 
en titled tobe heard. 
%. Samb— Dkcbeb on Appbai.. 

The libelants prôceeded'against two vessela for damages by collision. The 
district court dismissed the libel, with costs, as to one, and awarded the 
libelants their whole damages, with costs, against the other. An appeal was 
taken by the latter vessel, and also by the libelants. The libelants subse- 
quently abandon ed their appeSl. Upoh the hearing in the circuit court ail 
parties appeared, and litigatéd the cause. The decree of the district court 
was reversed^ andboth Y^selspronounced in fault. Held, that although the 
libelants were in the position of not having appealed, they were entitled to a 
decree against both vëssels, such a decree being necessary to protect the ap- 
pellant and do fall justice between ail parties; but that the libelants were 
not entitled to costs of the circuit court. 
8. Collision— Appbals— Libelants not Joining in Appeal— Fobm op Deokeb. 

When, in a cause of collision, a llbel against two vessels has been dis- 
missed as to one and sustained as t6 the other. and if therefrom the latter 
alone appeals, the libelants, though not appealing, will be entitled to the same 
form of decree as if they had appealed, though not to costs. 

Admiralty. ]^otion for decree and costs. For opinion of court, sea 
28 Fed. Rep. 469.'. 
.H". Pwtnam, fôrïibelant. 
Owm & Gray, for the Edgar Baxter. 
E. 0. Henderaon ànd James Thomsonf for the Galileo. 

Wallace, J. Ùpon the settlemeht of the decree in this cause,, the 
fect was first brought to the attention of the court that the appeal which 

•Eeported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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Lad been taken by the libelants ftom the decree of tbe district court had 
been withdrawn and abandoned, and therefore, at the time of the hear- 
ing in this court, the Hbelants were in the position of not having appealed 
.from the decree. The libel was filed against the tug Baxter and the 
steam-ship Galileo, jointly, to recover damages .to the bark of the libel- 
ants for a collision alleged to hâve been produced by the négligence of 
both the Baxter and the Galileo. Separate answers were interposed, 
each vessel denying négligence on its own part, and asserting négligence 
on the part of the other. The district court exonerated the Baxter, and 
pronounced the Galileo solely responsible. The decree dismissed the libel 
as to the Baxter, with costs, and awarded the libelants their whole dam- 
ages against the Galileo, with costs, The Galileo appealed from this de- 
cree, and 80 did the libelants; but, as now appears, the latter abandoned 
their appeal. Upon the hearing in this court the owners of the Baxter 
as well as the libelants appeared, and litigated the cause. This court 
reversed the decree of the district court, and pronounced both vessels in 
fault. 

If the libelants had appealed, they would hâve been entitled to a de- 
cree in the form approved in The Alabama, 92 U. S. 695; that is, to a 
primary award against each vessel of a moiety only of the libelants' dam- 
ages, with interest and costs, and a further award against each vessel of 
such part of the moiety of the other as the libelants might be unable to col- 
lect of the latter. But the point is now taken in behalf of the Baxter 
that, as the libelants did not appeal from the decree of the court bdow 
dismissing the libel as to her, they cannot be heard, except iû support 
of the decree, and can hâve no decree against her in this court; and it is 
insisted for the Galileo that, if there can be no recovery for the libelants 
as against the Baxter, they should not recover against the Galileo more 
than a moiety of their damages. 

It is familiar law that a party who does not appeal cannot be heard 
upon the appeal, except in support of the decree below. This is the rule, 
not only in admiralty, but also in equity. In suits al law against joint 
tort-feasors, when the défendants answer severally, and not jointly, their 
interests are severed, and, if a judgment is recovered against one only, 
he may sue ont a writ of error without joining the other défendant. 
Thomas V. Lane, 2 Sum. 1; Oox v. U. S., 6 Pet. 172. In such case, 
the only parties in the appellate court are the one who takes the writ of 
error and the opposite party. The writ of error is a new suit in effect, 
and of course the only questions brought up for review are those arising 
between thèse parties only, because the party who is not joined in the 
writ of error is no longer in the case. This is not so, however, in ad- 
miralty or in equity, where the appeal suspends the opération of the de- 
cree below, and brings up the whole cause for a new hearing. Although 
a writ of error has been brought from a judgment at law, the judgment 
is nevertheless a bar and estoppel until reversed. In equity, however, 
the decree does not hâve this effect, when an appeal has been taken. 
See Sharrni v. HiU, 26 Fed. Rep. 337, 345. 

In suits in equity the real controversy is often tetween parties who 
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have been joined as defêndantSj rathér than as between either of them 
and the plaintiff. An appeal by one défendant brings up the whole 
côntroversy, so far as it afifècts him, and ail parties interested in sup- 
porting the decree appealed from are entitled to be heard, although no 
party except the appellant can be' heard in support of the appeal; and, 
if the decree îs afBrmed, thèse parties are entitled to costs as against the 
appellant. In a case where the plaintiff's bill was filed against two de- 
fendants, who separately daimôd the same property, and, the plaintiff 
having obtained a decree, one défendant appealed, the court, being of 
opinion that the other défendant was entitled to the property, disniissed 
the bill on thé appeal, as against both défendants. Vaughan v. HaMday, 
L. R. 9 Ch. App. 561; Èmt Vi Freehùld Land & Brkk-making Oo., L. 
R. 3 Ch. App. 493. 

In the présent case the libelants could have proceeded against either 
vessel, and recovered their whole damages, notwithstanding it might 
have appeared that the collision Was pFoduced by the contributing négli- 
gence of both, The Atlas, 93 U. S. 303. It was to obviate the hard- 
ship of compélling one vessel to pay the whole damages for a collision 
in which another vessel, not sued, was equally guilty with the vessel 
sued, that led to the adoption of supïeme court rule 59, (112 U. S. 743,) 
by which the claimants of the vessel- sued can require another vessel, 
which contributed to the same collision, to be proceeded against in the 
same suit. The object of this rule is to" prevent a libelant from pursu- 
ing orie vessel alone, when two are eqùally responsible for the damages 
çaused by a collision, and to require both, at the option of either, to be 
brought in, that a decree for a moiety of the damages may be made 
against éach, when such a decree will fully protect the libelant. 

The party most interested in supporting the decree ofthe district court 
was the Baxter. Her owners were entitled to be heard in support of it 
on the appeal, and they were heard. If their présent contention is cor- 
rect, either the Galileo has appealed in vain, because, although she ought 
to be held responsible primarily only for a moiety of the damages, she 
mùst now be held for the whole, or the libelants, who had no reason to 
be dissatisfied with the decree of the district court, inasmuch as they 
were awarded their whole damages against the Galileo, must lose a moiety 
of the damage^j because they did not appeal, and further litigate the 
cause for the beriefit of the Galileo. The statement of such a proposition 
is its answer. ■ 

The decree will follow the form approved in J%e Alabamà. The libel- 
ants are entitled to the cosfa of the district court, but not to the costs of 
this court; and the Galileo is entitled to the costs of this court against 
the Baxter. 
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Ball ». Bbbwind.* 

LtJOKBNBAGE V. SaUE. 

(District Court, E.D. New York. May 27, 1886.) 

1. C01.USIOH— STnsKBN AND Abandoned Wkbck— Liabilitt of Pobmbb Ownbb. 

The canal-boat Eurêka No. 5, owned by défendants, was sunk in New York 
harbor througli no f ault of her owners, and was abandoned. Libelants' bôiits 
tfaqreafter were damagedby running upon the wreck. Held, on suit brongbt 
against the former owners of the wreck, that they were not liable, although 
ïheyhââ afterwards removed the wreck, on being notifled by the pilot com- 
missioners to do so. 

2. Watbss and Watbr-Codbsbs— Duty of Ownbb to Rbmotb Wbbck— Laws 

N. Y. 1860, Ch. 623. 

Chapter 533. of the Laws of New York of 1860 provides that, af ter notification 
from the pilot commissioners to the former owner of a wreck to remove it, if 
the owner fails to do ao, he shallbe liable to i)ay to tlie county any sum that 
the pilot commissioners may hâve expended in theîr removal of the wreck; 
but the law does not create a duty on the part of the owner to remove the 
wreck. 

In Admiralty. 

Butler, Stillman é Huhhard, for libelants. 

Beebe é Wilcox, for défendants. 

Benediot, J. Thèse actions are brought to recover from the de- 
fendants thé damage caused to the vessels of the libelants by running 
upon the.wreck of the canal-boat Eurêka No. 5, a vessel which, while 
owned by the défendants, and through no fault of theirs, had been 
Bunken in the harbor of New York, and thereupon abandoned by 
them. In view of the adjudged cases, (Kingv. Watts, 2 Esp. 675; 
White V. Crîsp, 10 Exch. 812; Brown v. Mallett, 5 C. B. 599 j Han- 
cock V. York, N. C. é B. B. Go., 10 C. B. 348; [Taylor v. Atlantic Mut. 
Ins. Ce, 37 N. Y. 279; Winpenny v. Philadelphia, 65 Pa. St. 135; 
Philadelphia W. é B. R.Ço. v. Philadelphia de H. de G. St. Tow-boat 
Co., 2S How. 209,) the only question that seems open for discussion 
in this caâe is whether the statute of the state of New York (Laws 
1860, c. 522) created a duty upon the part of the défendants to re- 
move the sunken canal-boat from the channel, which duty they failed 
to discharge, and thereby caused the injury of which libelaut ,com- 
plains. Upon this question my opinion is with the défendants. The 
défendants did not obstruct or interrupt the navigation of the port, 
for the boat was not sunk by any fault or neglect of theirs. When, 
through no fault of theirs, their boat was sunk, and thereby rendered 
of no value, they had the right to abandon the possession and con- 
trol of it. This right they had exercised, and in this way they had 
terminated their responsibility for the boat before the injury com- 

' Keported by E. D. & Wyllys Betiedict, Esqsi, of the New York bar. 
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plained of ocourred. It is indeed trne that after the injuiy oom- 
plained of, and after tbey, hftd. been jiotified by tbe board of pilot 
commissioners to remove the wreck, they did so, at the loss of some 
hundreds of dollars. But I do npt perceive how this action on their 
part, taken after the injury in question, can afifect the question of 
their responsibility at the timeof, the injury sued for. If any duty 
at ail on their part arose out of the statute in question, it was only 
the'dUty to reruove within three days after being notiûed that the 
wredk had been adjudged by the pilot commisBioners to constitute an 
obstruction to navigation, and that time had not elapsed when the 
injury in question ocourred. Not every sunken vessel is to be raised, 
nor does the statute say that the owner of any sunken boat found to 
be an obstruction to navigation shall remove it. AU the statute says 
is that vrhen, after being notified by the pilot commissioners to re- 
move an obstruction, the owner fails to do so, he shall be liable to 
pay to the county any sam .that the pilot commissioners may bave 
expended in their removal of it. 

The libel must be dismissed, and with costs. 



BuBDETT and others v. Williams and another.* 

{BUtrict Court, J>. GonnecMcut. December 31, 1886.) 

AdmiraltY— Nb-wt Teiai,— Motion— Fact8 not Obiginallt Pbesbntbd. 

A motion for a new trial will be refused if the conclusion originally reached 
is, after the présentation of new facts, still adhered to. 

In Admiralty. Motion for new trial. Reported 27 Fed. Rep. 113. 
E, L. Barney, for the motion. 
Samvd Park, against the motion. 

Shipman, J. This is a motion for a new trîal in the above-entîtled 
cause. The facts were stated in the opinion of the court. 27 Fed. Rep. 
113. The strong and vigorous argument of the counsel for thé libelants 
endeavored to establish the position that on October 4, 1884, the voyage 
was not turned into and did not become a whaling voyage, but that, by 
reason of the détention of 20 or 25 days in the ice in July, 1884, and 
the delay in September, on accourit of the services to the Isabella's crew, 
the proposed whaling voyage was frustrated; and that the stop to whale 
for 20 days on the return from Cumberland inlet was a mère incident, 
which did not cause the freighting voyage to.come to an end. This 
particular phase of the case was not presented upon the trial as vîgor- 
ously as it was upon the motion, but I cannot seè that the conclusions 
to which I Came originally are incorrect. 

iReported by Théodore M. Etting, Esa-. of the Fliiladelphia bu. 



IHE BEVEN BONS. 543i 

If not enoitgh freight was leceived to fill the vessel, the contract pro- 
vided ihat "our wages are to cease, and we are to stop to whale at New 
Gunenke, or elsewhere, and receive" a lay in lieu of wages. The vessel 
did not obtain asufficient qnantity of freight, did stop for the purpose 
of whaling, and tried to obtain whales until October 24th, when, on the 
point of Btarting for home, She was compelled to stay by stress of 
weather. The captain would not hâve been endeavoring to do his duty 
towards the owners if he had started for home on October 4th withont 
trying to wbale, and had thus virtually abandoned his undertaking; for 
if the ves^l was not to retum with freight, a whaling voyage was to be 
attempted. If she had left liie straits on October 24th, and retumed to 
New London, it would hardly hâve been contended that the monthly 
wages did not stop on October 4th. The conditions upon which the 
men were ito: receive a lay had taken place, and the unfortunate termi- 
natioa of the voyage by reason of having obtained no catchings, either 
in the fall of 1884 or during the season of 1885, ought not to change 
the pecuniary relations of the parties. 

The fiict that the sailors are poor, and that poverty, in a contest with 
weal€i, always enlists the sympathy of the triers, ought not to induce the 
court to strain the facts in order to permit the sailors to receive sotne 
compensation for the hardships which they endured. 

The new facts which were presented do not seem to me to vary the 
original case materially. The motion is denied. 



Thb Seven Sons. 

MoLaughun r. The Seven Sons. 

(DùHet Oowi, W. D. Pennsylvania. October Term, 1885;) 

TowAGE— Negliobnck— Pbesbmptiok. 

Where ,a flat-boat, when delivered under a towing contract into the custody 
of a tQ-^-boat, was in good order, but when it reached the port of destination 
was in ainsTOken and sinkin^ condition, and the owner did not accompany the 
flat-boat either personally or by agent, it is the duty of those owning or nav- 
igating the tow-boat to show how the injury occurred, and, in the absence of 
explanation or proof on that subject, négligence will be presumed, and dam- 
ages decreed against the tow-boat. 

In Admiralty. 

Bwleigh & Harbmn, for libelant. 

H. H. Mârcey, for respondents. 

AcHESON, J. The owners of the tow-boat Seven Sons undertook to 
tow the libelant's loaded flat-boat down the Monongahela river, from 
Brownsville to Pittsbnrgh, The flat-boat was in good order when the 
tow-boat took it in charge, but when it reached the place of destination 
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it was in a sinking condition, .there "being tben a serions break in itstot- 
tom. One of the ownersof the tow-boatstated tothelibelant"thatthéy 
had hurt the flat in landing at Jack Jones' landing;" but, it would seem, 
no'furtber explanation was given. The libelant was notwith the flat-! 
bdâtynoî' had he any agent with it at the time it was injured. There 
Was a gbod, boating stage oî water during the trip. Th^e facts the libel- 
ant proved, and also the amount of bis loss. 

Bèsides the pilot, the tow-boat had a full crew of hands, and one of 
her owners was on her during the trip. Of thèse the pilot 6nly was ex- 
amined, He testified as to the care tàken to keep the flat-boat afioat 
after it was found to be leaking,but he gave no account of the nianner 
in which it wâs injured, nor of thedegree of care observed by the tow- 
boat. As the case stands, there is no évidence to show the cause or man- 
ner of the accident, or what précautions were taken to avoid it, although 
thèse are matters peculiarly within the knowledge of liie owners of the 
tow-boat and their employés. Under the proofs, then, lyhat should be 
the judgment of the court? 

The owners of a tow-boat, it is true, are not common carriers, and 
they are responsible only for ordinary care, skill, and diligence. But a 
bailee subject to that degree of responsibility only, is y et bound to show 
how the goods intrusted to him were lost or damaged,.before he can 
throw upon the bailor the burden of proof of négligence. Clark v. Spence, 
10 Watts, 335; Beckman v. Shouse, 5 Rawle, 179j Logcm v. Mathewa, é 
Pa. St. 417. Now, hère, the owners of the tow-boat were bailees for 
hire of the flat-boat. Again, it has been held that, under a bill of lad- 
ing excepting "the dangers of the river," it is not enough for the carrier 
to show that his steam-boat run upon a stone, and knocked a hole in her 
bottom, but he must also prove that due diligence and proper skill were 
used to avoid the disaster, and that it was unavoidable; and this, be- 
cause the facts are peculiarly withiQ' the knowledge pf himself and his 
agents. Wiiteddea v. RusseU, 8 Watts & S. 44. In the absence, then, 
of ail testimony as to the manner in which the libelant's flat-boat was 
injured, or acquitting the tow-boat of blâme, négligence is justly to be 
presumed. Hvmphreys v. Rœd, 6 WhaH. 444. 

Let a decree be drawn in favor of the libelant foi' $70, the amount 
paid for repairs, and $5.40, the cost of pumping, with interest from Feb- 
ruary 5, 1885, and costs of suit. 
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PiMMOcK ma pthers V. Doolittle. , 

(Circuit Court, J^. p. lUînoîa. january 17, 18870 ., : , 

ïIemoval o» (Utjsb— AssignmeNï of Non-Negotiablb Cqntkact. 

Wheré an action is brou^ilit by a party to a non-negotiable cQûtraCt for tho 
use of bis assignée, citizenshipof the party to the con tract, and^not that of 
bis assignée, détermines tbe question of tbe removability of tbe cause. 

On Motion to Remand. 
Millard R. Powers, for plaintiff. 
Doolitâe & McKey, for défendant. 

Blodgett, J., {oraMy.) This case was commenced in the State court 
in the name of Richard W. Diniiniock et al. against Doolittle, for the use 
of Powers. Doolittle applied for a removal of the case on the ground 
that the controversy was hetween citizens of différent states, charging in 
the pétition for removàl that the Dimmocks were citizens of New Jersey, 
and the défendant a citizen of lUinois; and the case was accordingly sent 
to thia court by the state court. The plaintiffs now move to remand , on 
the ground thatrthe party for whose use the suit is instituted is a citizen 
of Illinois, and therefore the fédéral court has no jurisdiction. 

Thé question, I firid on ekaminàtion, is by no means a new one; it was 
raised in the case of Sere v. Pilot, 6 Cranch, 332, and quite fuUy discussed; 
but the. case whieh finaUy settled. the principles involved in this case is 
undoubtedly that of Irvinêy. Lcnvry, 14 Pet. 293, where a distinction is 
d'rawn between the class of càsès wherè an ofScial bond was given,— ^-as, 
for instance, in the case of McNutt v. Bland, 2 How. 9, — and suits brought 
for the use of the équitable owner of a non-negotiable contract. A statute 
of Mississippi required that sheriff's bonds should be made payable to the 
governor of the state, and in the latter case a suit was brought in the 
name of the governor of thé state of Mississippi for the use of a citizen of 
Massachusetts, against the sureties upon a sheriff's bond. The question 
of jurisdiction was raised, and, the court there held that in that class of 
cases, thé bond being given for the benefit of whoever might be injured 
by the acts or négligence of the sheriff, the citizenship of the party for 
whose use the suit was brought determined the jurisdiction. But in 
Irvine v. Lowry the former case was fuUy discussed, aud it was held 
there that where, as in the case now before the court, the suit is brought 
upon a non-negotiable contract or right of action, where the légal title 
still remained in the original créditer, so as to require the suit to be 
brought in bis name, the citizenship of the plaintiff holding the légal 
title, and not that of the person holding the équitable title, to the de- 
inand, controUed the jurisdiction. 

Itwill be readUy appreciated that. in suits on officiai bonds made pay- 
able to a public officer, who merely holds the bond for the benefit of 
persons who niay become entitled to a remedy upop it, the désignation 
of- the person for whose benefit thé suit is prosecuted is a necessary part 
v.29F.no.12— 35 
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of the case; as, unless some spécifie person has been înjured, there would 
be no right of action. But in a case like this, where a right of action 
rests in a non-negotiable contract or right of action, express or implied, 
there is no necessity, as a rnatter of pleading, for naming the party equi- 
tably or beneficially interested in the suit, and the st^temept of suçh per- 
son's nameuponthè record iareaUy no part of the case, and bas poenect 
except to act as notice that thé demand is not owned by tiie plaintiff. 
The motidn to remand is théreforè overruled. 



Central Trcst Co. of New York and another v. Wabash, St. L. & 
P. 'Ry. Ço. and others. (City ojj' St. Loois and another, Inter- 
venors.y 

{Circuit Court, B. D. Miaêouri. December 18, 1886.; 

1. Contract— CoNSTBycTiON—PcNCTUATioN. 

Whërë the meaning of a contract isdoubtfnl, the punctuation maybe taken 
: into Considération, in deciding upon the proper construotiou. 

8. SAMH— COIîTBXT. 1 

A single sentence of a. contract shonld not be construed as if standing 
alône, butwith référence to the context. 
8. Samb— PuBtiic PoLicY— Railroad Compakies. 

Bailroads perform a quasi public service, and, so f ar as vested property-in- 
terests are not impaired, such construction should be given to ail contracts 
made by them as will make thëm most fuUy subserve the interests and wel- 
fare of the gênerai public. 

4. SAMB— OôKSIDEBATION— CdîCPHOMISB. 

The law favors compromises, ^nd upholds them as considérations of the 
covenants of the compromîsing parties.^ 
6. Same— Pbbfokmanck— Mtjtuality. 

A party who has been paid for a privilège cannot resist its enforcement on 
the ntere ground that he cannot ootnpel the other party to continue in its en- 
joyment. 

6. Bquity— Pbacticb— JuBiBDicTiON— Dechbb. 

Where a court of equity takes jUTisdiction of a controversy, ît is botmd to 
continue that jurisdiction up to the final détermination of the entire contro- 
versy. 

7. Spboipic Pbkpobmanob — Equity— Jurisdiction — RArLROAD Companibs— 

RiÔHT OF Way. 

"Where a railroad compahy binds itself by contract to allow other companies 
to use its right of way under such reasonable régulations and terms as may ba 
agreed upon by such companies, and thereaf ter refuses to recognize the right 

>Èdited by Benj. F. Eex, Esq„ of thé St. Louis bar. 

'Thelaw favors the settlement of dispùted matters without recotu^e to litigation, 
Hart v. Gould, (Mich.) 28 N. W. Rep. 831; "Wells v. Neff, (OrO 12 Pao. Eep. 84. Suoh 
settlement of olaims asserted in good faith, the validlty of which has been doubted, con- 
stitutes a valid compromise which will not be disturbed in the absence of fraud, undue 
advantage, or mistake, Shipman v.Iîlstrict of Colùmbîav 7 Snp. Ct. Eep. 134; Stimpson 
V. Poolç, ,(I(tags.) 6 N. E. Eep. 705 ; Adams y. Adams, (lowa,) '30 N. W. Eep. 795 ; Ziiumer 
V. Beckèr, CWis.) 29 N. W. Eep. 228, and noté ; ànd. which furiiishes a suflScient consld- 
eretîoh for the mntual promises of the parties, Lipsmeier v. "Vehslage, ante, 175, and 
note; Dunhamv. Oriswold, (N. Y.) 3 N. £. Eep. 76; Aduns v. Adama, (lowa,) 30 K. 
W. Rep. 795. 
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of another coâpany tb usesaclirig'litbf way upba anyterma, a courtbf eqjjîty 
bas powertp ^force the confract, détermine the ampnnt of considération, 
and deçidje upon the régulations. 

8. SAMB--CbNïRACT8 iNDEPmTB AS TO DETAILS. 

Wliere a right îs absolutely contracted for, but the détails are left uni 
settled, either because they cannot be determined at the time the contract 
is m^de, or because the cb^nging condition pi aflairs indicates that détails 
must be.sùbject to modiflbatioii, and should theref ore be left to settlemënt by 
agr«ement or decrëe at the time the right may be insisted upon, a court of 
equity will not hold the contract incomplète, whea called upon to enforce 
it, if the détails are of a nature which it can properly flx and settle, but will 
détermine the right, and prescribè and settle the détails. The decree shoùld 
be subject to modiflcationà, however. 
». Railboad Çompanœs—Lease— Right of Wat— Coiçpeksation fob Usb. 

The défendant company having contracted to allow.another company to use 
its right oî way and tracK upon reasonable terms, held, that such latter com- 
pany desiring to use such right of way and track jointly with the owner should, 
under the circumstances of this case, pay interest on half their value, and that 
the share of the expenses of keeping up the track to be paid by each company 
should bé flxed upon a wheelage basis. 

10. MoRTeAaB — Notice — RBFEHEàfeE m Rbcobded Dbbd to One not Rb- 

COBDEB., , 

Where a deed conveying a right of way to a railroad coinpany recited that 
it was executed in pursuance 01 a contract between the grantor and grantee, 
and stated, towards its close, that the conveyances "of the said right of way 
in the deed méntioned are madp subject tb the terms and conditions upon 
which the same were grânted to the party of thé flrst part, " and the contract 
referred to was not recorded, but another contract of even date therewith, re- 
ferring to it, and limiting the grantor's rights, was recorded, hM, that per- 
Bons to whom the grantee' s successor mortgaged its road are chargeable with 
notice of the terms and conditions of said contracts, and are bound thereby. 

11. RatlboAd Compakies — RiSHT op Way, Dbfined — Constbuction of Con- 

TBACT. 

The tripartite agreement of August 11, 1875, between the Forest park com- 
missioners, the 8t. Louis County Railroad Company, and the St. Louis, Kansag 
City & Northern Railroad Company, construed, in connection with the con- 
tract of evCn date therewith between the last two parties; and Jield (1) to form 
a part of the latter contract; (3) to be upon sufficient considération, andbind- 
ing; (3) tp hâve bound the St.'Louis, Kansas City & Northern Railroad Com- 
pany to permit other railrbads to use its right of way and track, not only 
through Forest park, and the non-contiguous tracts, through which the 8t. 
Louis County Railroad Coippany had a right of way, but also through ail tracts 
interveningbetween said park and the Union dépôt, in St. Louis, through which 
the St. Louis, Kansas City & Northern Railroad Company might thereafter 
obtain à right of wayfrom other parties; {4)to hâve meant by the term "right 
of way" the strip of land upon which a railroad company constructs its road- 
bed; (5)to hâve entitled the 8t. Louis, Eansas City& Northern Railroad Com- 
pany, and its successors, to the flrst right to use its right of way, not limited 
to its necessities, but as broad as its conveniences, andto hâve entitled other 
roads, subject to such prior right, to the use of said right of way, including, 
if necessary, the owner's tracks. 

In Equity. 

Noble &Ormk and Dyer, Lee & Mis, for St. Louis, K. C. & C. R. Co, 
Leverett BeH, for City oî St. Louis. 

Wager Swayne^ Wella H. Bhdgett, Warwidc Hough, and H. S. Priest, for 
défendants. 

BbeWBB, J. The intervenors represent that the Wabash road is în the 
possession of receivers appointed by this court, and that such road is the 
owner of a right of way pàssing through Forest park, and then easterly 
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to the Union dépôt, in the city of St. Louis. They further repfesent 
that said road holds said rigfat of way slîbject to use by other railroads, 
upon reasonable ternas; andseek, through their pétition of intervention, 
an, order froin this court directing the receivers to permit the St. Louis, 
Kaiisàs City & Colorado Railroad Company, one of the petitioners, to 
run its qars and enginea oveir, the tracks of the WaBash "Ùpon said right 
of way» They base this olaim, not upon any reserved right in the state 
to a nçw exercise of the power of eminent domain, but upon two con- 
tracte inade, on the eleventh day of August, 1875. We bave therefore 
no inquiry to make as to the power of the state to condemn a partial use 
of ail existihg railroad track in behalf of a new railroad company. No 
condemnation is hère sought, nor proffer made of any condamnation 
money. Neither hâve we any inquiry as to the power of the state to 
compel one railroad company to permit the use of its right of way by 
another. The petitioners reSt their claim alone on the contracts, and the 
question is therefore narrowed to the matter of a contract right. While 
this may narrow, it does not belittle, the question; nor can we be insen- 
sible that important rights and interesis are involved in the correct solu- 
tion of this question. We bave, on the one hand, the city of St. Louis, 
' — a large commercial city, — ^anxioUs,tb do everything that it may to 
further and extend its commercialjnterésts, and urging that a new rail- 
road company may bave access to the center of passenger business in the 
city, and the new company itself, projecting and building a line west- 
ward through, the state of Missouri, pressing, in like manner for such ac- 
cess; and, on the other hand, a large corporation, with extensive Unes, 
which bas purehased and paid for a most valuable right of way, admit- 
ting it to the Union dépôt of the city, eager to protect its property in- 
terests, and to préserve its right of way free for its own use.^anxious 
also, doubtless, to prevent that cornpetition in business which a new road 
occasions. .ilThe parties on both sides are.earnést and strenuous, for the 
interests to be affected by the décision are important. We are fully sen- 
sible of thië importance, and havegivén the inatter the most careful con- 
eideration;.,. : - 

The facts Upon which the claims of the petitioners are based are thèse: 
In 1871 the St. Louis County Railroad Company was organized for 
the purpose of building a narrow-guage road from the city of St. Louis 
to Crevé Oceur, a distance of about 16 miles. Its proposed route crossed 
diagonally the north-eastern part of what is now Forest park. That 
ground at the timebelonged to one W. D. Griswold, aiid from him, the 
same year, the railroad obtained a deed to the right of way. In 1872 
the général assembly passed an act entitle'd "An act tO establish Forest 
park." By section 5 of the act the côntrol and government of the park 
was plaoed in the hands of. a board qf , commissioners. Thèse commis- 
sioners, in the fall of 1872, made an agreement with the County Rail- 
road, changing the location of the right of way granted by Griswold, and 
enlargiftg its Width from 40, to 70 feet. In the winterof 1872 and 1873, 
the suprême court of Missouri decided that the; act to establish Forest 
park was unconstitutional and void. Of course, with the downfall of 
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thë act, went ail contracts and arrangements màde by the park commis- 
sioners. The title of the County Railroad to the right of way granted by 
Griswold remained as it originally existed, unaffected by the attempted 
agreemerit with the park commissîoners. 

In 1874 the gênerai assembly passed a new act to establish Forest 
park. This act was adjudged valid. By it, also, thè govemment and 
control of the park was vested in a board of commissibners. In section 
third, which provided for the vesting of the title to the property in the 
people of the county by gênerai condemnation proceedings, was in- 
eerted this proviso: 

"Provided, that nothing in this actshall prevent the St. Louis Gîounty Rail- 
road ïrom usihg and occupying a right of way of the width of not more than 
seventy feet through tbe north-eastern portion of said Forest park; the said 
railroad shall pnly enter the park through Duncan's subdivision on the east 
aide of said park, and, running westwardly on the northern aide of the Eiver 
Des Pères, shaïl pass out of said park at a point on the northern line thereof , 
east of Union avenue; and provided, further, that no switch or siding shall be 
constructed by said railroad company in said park, nor shall more than one 
dépôt be established in said park, and that shall be for passengers only; and 
provided, fiirther, that thé grade of said railroad, as far as the same runs 
through F Orèst park, shall be approved by said Forest park commissioners." 

The route mentioned in this proviso départs from the route named in 
the Griswold deed, and cornes more closely to that named in the agree- 
ment of 1872 between the County road and the park commissioners. 
In addition to this right of way through the park, the County road pro- 
ceeded to acquire title to certain tracts and parcels of ground along its 
route from the eastern boundary of Forest park to the Union dépôt. 
Thèse tracts were not contiguous so as to form a continuons right of way, 
but were separate, and with much intervening space between. 

The St. Louis, Kansas City & Northern was the owner of a standard- 
guage raihroad extending from St. Louis to Kansas City, with a branch 
running northerly from Moberly. It had for years entered St. Louis 
along the levée, reaching the city on the north side. Desiring to enter 
the Union dépôt, it proceeded to lay off a line from Ferguson, which 
ran parallel, ornearly so, with the line of the County Railroad through 
the park, and thence eastérly to the Union dépôt. Such waa the sit- 
uation when the contracts which are the basis of the présent claim were 
executed. 

The first of thèse contracts- was between the St. Louis County Rail- 
road, party of the first part, and the St. Louis, Kansas City & Northern 
Railroad, party of the second part, — companies which, for convenience 
hereafter , may be called respectively the County Company and the Kansas 
Company, By this contract the County Company agreed to convey to 
the Kansas Company an undivided one-half interest in the right of way 
through Forest park, and a strip 28 feet in width through the several 
tracts owned: by it, between the eastern line of Forest park and the west- 
ern limit of the city, and a strip 30 feet in width through the varions 
tracts owned by it eastward from those limits to the Union dépôt/ In 
considération of this the Kansas road was to pay $125,000. This con- 
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tract further provided that the rî^ht of way through the park, as well as 
a' tunnel and eut contemiiated just east of the park, were to be used in 
common by the two roads. , Beyond that, eastwardly to the dépôt, the 
contemplation was of two separate rights of way, with independent tracks 
for each 'toad; with a further provision that at two places, unless the 
County road cQuld obtain the use of thé street, it should be permitted 
to put a third rail on the right of way of the Kansas road. It was fur- 
ther provided that the Eansas road should construct and maintain the 
road-bed through the park, and the tunnel and eut, hereinbefore referred 
to; also that the County Company should, within two years, pay to the 
Kansas Company one-half of the cost of this construction; and that, on 
failure thereof, it should forfeit ail right and interest in said right of way, 
and be forever excluded therefrom. 

The second contraet, made the same day, was what is known as the 
"tripartite agreement;" the parties to it being the commissioners of 
Forest park, party of the flrst part, the County Company, party of the 
second part, and the Kansas Company, party of the third part. Each 
of thèse contracts refers to the other, and, while the tripartite agreement 
was exeCuted after the other, they are so connected as properly to be 
considered parts and parcels of one eontract. 

This tripartite agreement recited that "said Forest park commission- 
ers, in considération of the relinquishments, agreements, and stipulations 
hereinafter contained on the part of said party of the second part, do 
hereby aecept and approve the Une and grade of said railroad as laid 
down and described upon the accompanying plat and profile hereto at- 
tached, and forming part of this agreement; and said line and grade, in 
case there is no forfaiture of this agreement, is hereby fixed as the sole 
and finally established right of way to wbich said party of the second 
part is entitled by statute, or otherwise, through said park, or any part 
thereof; and the width of said right of way, as established by*statute, is 
hereby reduced from seventy (70) feet, and fixed at forty-two (42) feet, 
between its ôuter points." Then that the County road, in considération 
thereof, relinqiiished 28 feet oflf the 70 feet established by statute for its 
right of way through Forest park; with the proviso that, in case the 
right of way described and established should not be promptly placed at 
the disposai of the County road, this agreement should be set aside, and 
become nuU and void. It then, in eight successive paragraphs, pro- 
vided for the manner of constructing the road-bed through the park by 
the county road, and also for the building of the dépôt outside the 
right of way, but immediately adjoining thereto. The ninth paragraph 
reads as follows: 

"Said party of the second part shall permit, under such reasonable régula- 
tions and terms as may be agreed upon, other railroads to use its right of way 
through the park, and up to the terminus of its road in the city of St. Louis, 
upon such terms, and for such fair and équitable compensation, to be paid to 
it therefor, as may be agreed upon by such companies." 

The tenth paragraph is an admission by the County road that its right 
of way is not exclusive, and that this agreement is not to be construed 
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as limiting or impairing the right of the park commissioners to grant 
another right of way to any other railroad company. The twelfth par- 
agraph is as folio ws: 

"And whereas, for the purpose of enabling the party of the third part to 
reach the Union dépôt of St. Lonis, Missouri, an amicable agreement and ar- 
rangement for a right of way outside of and through said Forest park has 
been made and entered into byand between the parties of the second and 
third parts, and in pursuance thereof the parties of the second and third parts 
are to enter upon and enjoy the right of way, and ail the rights, privilèges, 
immunities, powers, improvements, and property belonging to, or vested in, 
or that may belong to, or vest in, the party of the second part, in common, in, 
upon, and through said park, undér certain régulations, terms, and condi- 
tions agreed upon by and between said parties therein; and whereas, the . 
party of the third part, in further pursuance of said last-named agreement, 
is about to oonstruct, maintain, and operate a railroad, in, upon, and through 
said park, at great expense, and to engage in other great outlays, and to as- 
sume Other heavy burdens and responsibllities, to be of advantage to aaid 
third party, through the continiied enjoyment of said right of way and other 
rights, privilèges, powers, franchises, immunities, improvements, and prop- 
erty in, upon, and through said park: now, therefore, in view of the prem- 
ises, and as inducements to said party of the third part to proceed as intended, 
the party of the first part does hereby grant and convey unto, and license and 
permit, the said party of the third part, its successors and assigns, tp hâve, 
hold, use, and enjoy said right of way, in, upon, and through said park, in 
common vrith, and to be held and enjoyed jointly with, said party of the sec- 
ond part, and its assigns, on the terms of the said contract between them, 
and under the same terms and conditions as are hereby and hereinbefore im- 
posed upon said party of the second part, and which are hereby assumed by 
said party of the third part as to improvements, except as to building a dépôt 
and switch in said park, which the party of the second part is to do itself ; 
or, in case said party of the second partv its successors or assigns, should for- 
feit its said rights, privilèges, and franchises in, upon, and through said park, 
or from any cause cease to hâve, maintain, and enjoy the same, then it is 
hereby agreed and covenanted that the party of the third part shall not.also 
be excluded from said park, but shall, with its successors and assigns, con- 
tinue to hâve, maintain, and enjoy ail of said riglits, privilèges, immunities, 
franchises, improvements, and property on the terms hereinbefore set forth, 
continuously and forever." 

The thirteenth paragraph provides that the Kansas road shall hâve no 
dépôt in the park. The fourteenth paragraph, so far as it is material, 
is as follows: 

"Now, therefore, in considération thereof, and of the agreement of the 
party of the third part herein, the party of the first part herein Jiccepts 
the agreement and contract of the party of the third part herein tP exécute, 
perform, and comply with ail of the terms, provisions, and things herein 
mentionèd to be done, performed, or çomplied with, as to said improvements, 
except as aforesaid, by the party of the second part hereto, so far as assumed 
as aforesaid, rèleaaing it therefrom, and in considération thereof the party of 
the third part hereto covenants and agrées with the other parties hereto that 
it will, in lieu and stead of the party of the second part hereto, do, perform, 
and comply with ail the terms and provisions, matters and things, herein ex- 
pressed, to be done, performed, or coraplied with by said party of the second 
part, as to said improvements, except as aforesaid, subject to the terms and 
conditions in said agreement of even date herewith contained; and it is 
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hpreby expresaly covenantediand asîreed that a cotapliance by the party oî the ; 
third part for itself. or for itself and the party .of the second part joiutly, in 
the construction of said railroad in, upon, and through said park, tunnel, and 
eut, in accordance with the terms of this agreement, shall bë taken and ac- 
côpted as a performance of. the conditions imposed upon said party of the sec- 
ond patt;and it is ekpréâslycovenanted and agreed that ail and évery part 
of thé Work, its kind, deSCtiption, and extent, to be petfortiïèd by either of 
sàid parties' of the second or third parts, is hereiîiabove expressed, and neither 
of said parties shall be held or reqaû:ed to do or perforai ahy other or further 
work and oonditions than those hereby deflnitely set forth." 

It will.be obseryed.that "by tbe nihth paragràph the. County road 
agreed to permit the use of its right of waySycther railroads. Whether 
a lîke obligation was assumed by. Ihe Kansas road dépends upon the 
last sentence in the twelfth paragi'aph, which purports to grant to the 
Kansas: road the right to oocupfy and enjoy the right of way through the 
pàrk joiriiîly with the County road, "on the terms of the said contract 
between them, and .under the sarne terms and conditions as are hereby 
and hereinbefore imposed upon said party of the second part, and whioh 
are hereby assumed by said pàrty of the third part as to improvements, 
except as to building dépôt ànd switch in said park, which the party of 
the second' part is to do itsélï." 

■ It must be cqnceded. that themeaning of this language is not per- 
fectly clear. It isclaimed by the; défendants that the words, "as to im- 
provements, «xcept as to buildings," etc., qualify not only the imme- 
diately preceding clause, commencing" and which are hereby assumed," 
but also the one prior, commraicing "and under the same terms and con- 
ditions;" ând therefore that the terms and conditions as to improvements 
are thosé aîone cast upon the Kansas road. This would make the two 
clauses but a cingle compound one, qualified by the foUowing relative 
clause "a? to improvements," etc. As against this, it must be observed 
that, grammatically, a relative clause generally qualifies its immédiate 
antécédent, ànd therefore in this case would refer simply to that clause 
which pro vides for the assumptibn by the Kansas road. This natural 
grammatical construction is strengthened by the punctuation, — a comma 
after the, words "party of the second part," and none after the words 
'*party of the third part," which seems to separate the entire first clause 
from the second and its qualifying terms. I know that the matter of 
punctuation is never relied upon to defeat the obvions intent; but, when 
the meaning is doubtful, the punctuation is certainly a matter tending 
to throw light upon it. 

Furthér, there are not simply two, but really three, antécédent clauses; 
the first one being, "the terms of the said contract between therri;" that 
is, the two railroad companies. Very clearly this qualifying clause 
does not refer to that, and therefore it should not be held to qualify the 
second, unless the obvious intent compels such construction. It is ob- 
jected that the clause commencing "and which are hereby assumed," is, 
ùnder thià construction, superfluous. I think not. Thèse improve- 
ments called for the expenditure of money, and the idea seemed to be 
that the Kansas road should not only hold its rights upon certain condi- 
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dons, but that, as to those involving the expenditureof money, itshould 
expressly assume the performance. There is a manifest différence be- 
tween a conveyance subject to a mortgage and a conveyance in which the 
grantee assumes the payment of the mortgage. Thîs distinction evi- 
dently dictated the form of expression used. 

Again, it is insîsted that, by the fourteenth paragraph, the parties ex- 
pressly declared what they meant by the terms and conditions imposed 
iipon thé Gôiîilty road; for, in next to the last sentence quoted, it is pro- 
vided thai "a compliance by the party of the third part for itself, or for 
itself ançl the party of the second part jointly, in the construction of said 
railroad în, upon, and through said park, tunnel, and eut, in accordancè 
with the terijis of this agreemerit, shaU be taken and accepted as perform- 
ance of the conditions imposed upon said party of the second part." But 
this langage, which, while taken by itself, seems very broad, must be 
Coiïstrùèd in référence td the context. From the opening language ëf 
thé paragraph it appears that the parties were stipulating concerning the 
màtter of iihprovements alone, and in référence to the pàrty by whoiii 
said impro\^étnênts should be made; and when iti this sentence certain 
work donië bj^ the Kansas road is declared to be taken and accepted as a 
performaricé of the conditions imposed upon the County road, it must be 
taken as refçrring simply to the conditions in respect to improvements. 
This construction is strengthehed by the language following this sentence, 
in which it is said that neither of said parties— neither the County road 
nor the Kansas road — "shall be held or required to do or perform âhy 
other or furthér work and conditions than those hereby deiinitely sel forth . " 
Certainly it was not meant by this to nullify the provisions of the ninth 
paragraph, or release the County road from the stipulation therein con- 
tained. Making the fourteenth paragraph refer simply to the matter of 
improvements, as indicated by its opening sentence, it becomes consist- 
ent and harmonious with the balance of the agreement. 

Furthér, it is insisted that, if it was the interit of the parties that such 
an important obligation should be assumed by the Kansas road, the 
language imposing it would hâve been more definite, précise, and clear, 
and that the very uncertainty of this language precludes the idea that 
it was the intent of the parties that this obligation should be cast upon 
the Kansas road. Counsel speak of it as "a ghastiy blunder," and argue 
that, from language of such doubtful import, no imputation of such a 
blunder ought to be cast upon the then représentatives of the Kansas 
road. Probably at that timè — more than 10 years ago^^the assump- 
tion of such an obligation did not seem to be a matter of serious moment. 
Indeed, thé very language in' which the ninth paragraph is coached, and 
by which uriquestionably such ah obligation was intended to be cast upôn. 
the County road, lacks, as wé shall hereafter see, the précision, certainty, 
and fullness which, in view of the présent importance of such a stipula- 
tion, would to^day be expeçted. 

Again, it is insisted thàt there was no considération for this stipula:- 
tion oïl thé part of the Kansas i-oâd. It is urged that the County roàd 
had, by virtue of its déed from Griswold, and theact establishing Forest 
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park, a clear légal title to a right of way, 70 feet in width, througli the 
park,— •g.jtiïîe bej'^ond the possibility of interférence by the park commis- 
sioners;: th^t the only power left with the park commissioners was in re- 
spect ttp the grade; that the County road had, under the statutes, a right 
to convey any or ail of such rigbtof way to the Kansas road, and that, 
bavingi-^uch right of way, pn attempt by the park commissioners to im- 
pose this condition was unauthorized; that the assumption by the Kan- 
sas roadiWas without considération, and not binding. , Tp this it may be 
replied that the park commissioners accepted and approyed the proposed 
grade; that by lîie last clause of the tripartite agreement they agreed to 
build an4,;maintain certain arched entrances and exits from the park, 
and that, as a matter of fact, they did thereafter spend many thousand 
dollars in such work; and, finally, that the agreement indicates on its 
face that it was made as a compromise of certain claims on the part of 
the respeqtive, parties. ; The law favors compromises,— upholds them 
as copsideration? of the coyenante of the compromising parties. The 
park commissioners claimed the ^^ig^t ^ grant a right of way through 
the park. By theterms of this. tripartite agreement, they convey ed this 
rightv and appi:oyed the proposed grade, and contracted to do work along 
that line.^ Clearly there w£M3, considération for this stipulation. While 
I concède that the language is np^t entirely perspicuous, yet I think the 
true construction 1$ that the KJansas road assumed the stipulation of the 
nipthpar9gra.i^, that there, was sufficient considération, and therefore a 
binding stipulatipn uppn it. . , 

For fur);her :^rgument tending to show that this is the true construc- 
tion, and that there was ,sufficient considération, I refer to the elaborate 
opinion of the spécial master filed in this cause. 

, A solution, of this question only opens the door to others, some of 
which are, even naore enp.barrassing and difficult of solution. It is in- 
sisted that by this stipulation the raiiroad company agreed to permit the 
use of its right of way, and<îid inot agrée to permit the use of its track 
qr>road-bed, and that the road should not be bound, th.erefore, bej'ond 
the very letter.of its obligation. Àlso that this agreement was not one 
running wjlth the land; that it bound only the pajty assuming it, as a 
merely peasonal covenant; and while, therefore, binding, on the Kansas 
road, p^dalso the Wabash Company, into which it was Consolidated, it 
does notjbind the mortgagees, who take as purchasers, and as purchasers 
Wfithont .notice. Further, that the use by other raiiroad companies stip- 
«lated for wasto be only on such compensation as should be agreed upon 
by the, parties, and that, ip the absence of such agreement by the par- 
ties, the (Court had no power to détermine the amount of compensation, 
or enfprce. the cpntract. A,nd, again, that the contract is one which in 
ks natfire i? not susceptible of., spécifie enforcement, because the duties 
required:l?y;it, and which are; sought to be enforced, are of a continuons 
charaeter, and require the personal skill and cultivated judgment of the 
officers oft^e défendant road; and therefore the matter cannot be disposed 
of by Qijve. (iecreej but will require the permanent rétention of the case, 
and constant supervision by the court. Still, again, it is insisted that 
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there is no mutuality in the contract, and that therefore it is one that 
courts will not specfifically enforce; and» finally, that, if ail thèse objeo 
tions faU, the amount of compensation repOïted by the master is not fair 
and adéquate, but shonld be largely in excess of that amount. 

Of thèse in their order. 

The language of the ninth paragraph, undôr which, as before noticed, 
intervenors must claim, is that the party of the second part shall permit 
other railroads to use its "right of way." Now, the tenn "right of way" 
has a twofold signification, — it sometimes is used to describe a right be- 
longing to a party, a right of passage over any tract; and it is also used 
to describe that strip of land which railroad companies take upon which 
to construct their road-bed. Obviously, in this paragraph, it is used in 
the lattet sensé. Through both of thèse contracts the terras "right of 
way," "track," and "road-bed" frequently appear, and in ail cases the 
term "right of way" is used as descriptive of the strip above referred to. 
Notably, in the fifth paragraph, is the distinction between the "right of 
way" and the "track" disclosed, in which it is provided that the dépôt 
shall be whoUy outside of the right of way, but immediately adjoiiiing 
the track. Now, the right of way through the park, as given by the 
Griswold deed, was 40 feet; as fixed by the contract with the Forest 
Park Cotomissioners, was 70 feet ; and by this présent contract, 42 feet. 
So the County road conveyed to the Kansas road, outside of the park, a 
strip either 30 or 28 feet in width for ita right of way. My thought, at 
first, was that the intervenors could only claim a right to use so much of 
this right of way as was not, in fact, oceupied by the track of the Wa- 
bash, and that ail that was intended by this ninth paragraph was to per- 
mit other railroad companies to occupy and use so much of the Kansas 
road 's right of way as it did not itself occupy and use; but, after reflec- 
tiori oh the arguments Of counsel, I hâve been led to the conviction that 
this was too narrow a construction, and was not the real intent of the 
parties. The master, in bis report, shows that the entire right of way 
is oceupied by tracks and sidings, so that there is no room for another 
and indcpendent track; and as there is nothing to show that this occu- 
pation bas not been made in good faith, and to supply the needs of the 
Wabash Company, if my first interprétation had been correct, the inter- 
venors wôuld plaitily be without any rights. I think, however, the true 
construction is this: that the Kansas Company was to bave the first 
right, — & right not limited to its necessities, but as broad as its con- 
venience. Subject, and only subject, to such prior right, other companies 
were to have the Use of the right of way, and if the respondent's business 
compelled the occupation by its tracks or sidings of the entire right of 
way, but the convenience of its business would permit the use of those 
tracks end sidings by another road, then sueh other road would be en- 
titled to the use of both the right of way and the tracks and sidings. 
This construction is, I &ink, in accordance with the obvions intent of 
the parties, who were contracting for gênerai rights, and not fixing the 
spécifié détails. 
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With référence, to the next mattçr, it is not serîously contended that 
the obligations assumed by the Kansas road are not also binding on the 
Wabash, because the latter is a mefe consolidation of the former with 
other companies; but the contention is that the mortgagees take as pur- 
chasers, free from any burdens which do not run with the land, or of 
■whieh they do not hâve either actual or constructive notice. On the 
same day on which thèse cOntraets were executed the County road exe- 
cuted à deed to the Kansas road of the undivided half of the right of way 
throùgh the park, and of the separate portions of the varions parcels of 
ground eastward, to the Union dépôt, which deed was recorded two days 
thereafter. . This deed recites that it is executed "in pursuance of the 
termsof a certain contract made and executed by and between the par- 
ties of the first and second parts hereto, and dated August 11, A. D. 
1875, and ili. full 'satisfaction of So much of said contract as relates to the 
conVeyance of certain pièces of land and right of way to said party ofthe 
second part by said party of the first part." Also, towarda the. close of 
the instrument, after providing for a transfer of an undivided half of ail 
right of way, and ail other rights and privilèges, franchises, powers, and 
immunities ôwned by or vested in liie party of the first part^ in, through, 
or upon Forest park, it has thesfe words: "Ail of which con voyances of 
the said right of way in this deed mentioned are inade subject to the 
terms and * conditions upon which the same were granted to the party of 
the first part." Now, the tripartite contract was recorded prior to the 
consolidation of the Kansas road with the Wabash, and prior to the issue 
of the mortgages referred to. There being express référence, in the deed 
from the County road to the Kansas road, to the contract in pursuance 
of which the deed is made, and an express déclaration that the convey- 
ances are niade subject to the terms and conditions upon which the 
grantor received them, it seems to me that there is enough to cast upon 
evCn a ôona^dô purchaser notice ofthe terms and conditions of thèse cou- 
tracts. It is argued with great force, however, by counsel for the re- 
spoiidents, that even if the purchasers were chargea with notice of thèse 
terms and conditions, as attaching to thelands described in the deed, in- 
asiauch as the Kansas road obtained a large portion of its right of way 
between Fprest park and the Union dépôt from othçr sources, it took 
thèse latter portions free from aUyburden cast upon the lands specifically 
conveyed by the County road. "Can it be," he says, "that a condition 
in a deed of ia few feet of the right of way , in a long line of three hundred 
miles, casts a burden on the éntire line, tô be assumed by every succeed- 
ihg purchaser?" I might answer this extrême case by a reverse question: 
Can it be possible that a condition attached to substantially the entire 
right of way of this long line of Joad can be defeated by thefact that some 
few feeti hâve been acquired by a deed free from such condition? But 
thèse extrême cases do not coostitute the practical mattey before us. Hère 
the Couiity road had an incomplète right of way through rthe park, and 
to.tbe Union dépôt. A shaf© of this incomplète right of way it conveyed 
to the Kansas road, subject to certain conditions. Can itbe. that the 
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completiôn by the Kansas road of this right ofwày, by p\irchase of in- 
tervening and isolated tract», destroys the entire value ofthe conditions? 
Looking at this matter in a practioal way, and from a reasonable stand- 
point, I think the answer to this queétion mustbein the négative* 

Passing to the next matter, the nînth paragraph contemplâtes that the 
conditions and .compensation for use should be determined by personal 
agreement. Ae there has been no such personal agreement, counsel deny 
the power of the court to interfère, and say that any interférence would 
be the making: of a new contraet. They refer to the familiar cases in 
which parties, in their contraet, haye stipulated for a particular mode of 
determining rent or other cpmpiensation, as by arbitration, etc. In such 
cases, courts hâve hçld that parties cannot ignore such stipulations, and 
invoke the aid of the courts, in the first instance, to détermine. But 
hère the respondents deny the right. They never advanced to the posii 
tiçn pf a mère disagreement about the amount of compensation, or terms 
of use. As the; question of right must be settled before the question of 
compensation ispresented, andas the respondents, by denying the rightj 
bave forced the intervenors to an application to the court, it seema 
to me that the court, taking cognizance of the .question of right, is 
bound to détermine the whole case, and settle both the right and the 
compensation. It is a gênerai doctrine that a court, once taking juris- 
diction of a controversy, is bound to continue that jurisdiction up to the 
final détermination of the entire controversy. The stipulation provided 
for use iinder such reasonable te;"ins and régulations, and for such rea- 
sonable con^pensation, as should be agreed upon. It cannot be; that the 
inere wbim and caprice of the one party^a blind refusai to corne to any 
agreement — -can nullify the entire force of the stipulation. It would 
make the right of the intervenors a mère barren right. It would nulUfy 
the entire stipulation, and operate simply to give to the respondents that 
which without it they bad,— the privilège of pennitting other roads to 
enter. It would be mockery to call such a provision a stipulation for a 

The next matter is one of exceeding difiSculty, The stipulation ia 
gênerai in its nature, — con tains no provision as to detaUs. Is it thereby 
rendered so incomplète that the courts may not enforce it? That a 
court may enforce, by its decree, either a contraçt,or législative right to 
the use by one railroad company of the tracks of another, cannpt,,it 
seems to me, undei; the intimations of the suprême court in its récent, de. 
cision in the Eippresa Cases,, 6 Sup. Ct. Rep. 642, be doubted. In Eng- 
land législation has been had in référence to this matter, and the right 
thus granted has been enforced by the decrees of courts; and so, if this cout 
tract had provided the détails, so that ail that the court would havç to dp 
would be to déclare by its decree that the plaintif was entitled tp the 
benefit of such contraet, the duty of the court would seem plain. Does 
fbe omission of the détails destroy the power of the court, and practi- 
c»lly nullify the force ofthe stipulation ? or was it the intent of the par- 
^àes simply to çoh.tract for 4 rig}}^) aod lasive with the court, inthe abi 
sènce pf the agreement ofi parties", the full détermination of ail the.de» 
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tails? I am aware of the rule that courts are not bound to relieve paiv 
ties from mistakes or omissions^ or to complète contracta which parties 
haveleft incomplète. But it is also true that ofttimes, at the making of 
the contract for a right, it may bè impossible to détermine détails, or the 
chàûgiûg situation of affairs may indicaté that détails also must be sub- 
ject to piodifieation, and therefore should not be definitely prescribed, 
and should be left to settlement by àgreement or decree at the time the 
right is insisted upon. In such Cases, if the right is absolutely con- 
tracted for, and the détails are of a nature which courts may properly fix 
and settle, then, I take it, the Courts should not hold the contract in- 
complète, but détermine the right, and also presoribe and settle the dé- 
tails. An act of the législature might be passed giving to one company 
the right to use the tracks of another, and prescribing ail the terms and 
conditions,— the détails for the use. I take it, an act of the législature 
would also be valid which simply declared that one company should 
hâve the right to use the tracks of another upon such terms and condi- 
tions as the parties might agrée upon, or should be prescribed by the 
courts; and, if such a législative act wotild bave to be adjudged valid 
and complète, I see no satisfactory réason why courts may not also hold 
sufficient and valid a mère contract for the right, and, determining the 
right, also settle and prescribe the terms of the use. It is true that 
such a decree cannot be executed by the performance of a single act. It 
is continuons in its opération. It requires the constant exercise of judg- 
ment and skill by the officérs of the corporation défendant; and there- 
fore, in a qualifièd sensé, it may be true that the case never is ended, 
but remains a permanent case iii the court, performance of whose decree 
may be the subject of repeated îriquiry by proceedings in the nature of 
contempt. It is also true that ïh the ehanging conditions of business 
the détails of the use may require change. The time may come when 
the respondent's business may demand tiie entire use of its tracks, and 
thè intervenor's right wholly ceasé. But other decrees are subject to 
modification and change, as in decrees for alimony. The courts are not 
infreqUently calied to modify them by reason of the changed condition 
df the parties thereto. Sô, when a decree passes in a case of this kind, 
it remains as à permanent détermination of the respective rights of the 
parties, subject ohly tb the fùrthér right of either party to apply for a 
modification upôn ariy changed Condition of affairs; and, so far as any 
matter of supervision of the persbri^l skill and judgment of the ofiScer» 
of thé respondent corporation V the' contract, in terms, provides that the 
régulation ôf thè runningof trains shall be subject to the control of the 
officérs of the respondeht. Whilô I concède that there is force in the 
objection that this must remain,' in a qualifièd sensé, a contimring case 
in the courts, with the constant dùtyof supei'vising the acts of thé re- 
spondent, yét it seems to me iihàl Whére there is a right there must be a 
remedy, and that the meré tnjachinery of dourt procédure is flexible 
ènough'to adàpit itself to thé'ùecessitiéaof pi?ôtecting a right. Clearly, 
a mère; action fdr damages woliïd -bé à grossly Inadéquate remedy. 
Cleaflyj^the public interests justifj^',' if they do not eoni^el, the enforce- 
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ment of tliîs right, and so, witb much hésitation, I hâve corne to the 
conclusion that this objection cwinot be sustained; 

As to the objection on the ground of the want of mutuality in the 
contract, I think it of little force. Tlié respondent has been paid for the 
privilège that is now clainaed. The considération, as I bave heretùfore 
shown, was ample; and, when a party bas received payment for a privi- 
lège, I do not think it can.resist the enforcement of that privilège on the 
mère ground that it cannot compel the other party to continue in its en- 
joyment. 

The final matter is that of compensation. In this I think the master 
erred. He fixed thç value of the right of way at a million of dollars; 
and reported that, in bis judgment, the share of the interest on this value, 
and in the expenses of keeping up the track, which the intervenor Com- 
pany should pay, should be fixed upon a wheelage basis. So far as re- 
spects; the mère matter of, keeping up the track, I see no reason to doubt 
the justice ofthe rule fixed by the master; but, in regard to the interest 
on the vdue, I think the interyenor should pay one-half of that, and for 
thèse reasons: It is a familar fact that in a la,rge city like St. Louis, along 
the track of an important railroad, within the city limita, are builtlaige 
manufacturing establishments, warehouses, and other buildings, for the 
convenient transaction (i>f business between the carrier, on the:one hand, 
and the majaufacturer and the merchant, on the other. Another road com- 
jjQg over the same track not only uses the property, of great valuej-which 
the Company owner has in the first instance paid for, but algo sbares in 
the benefitj qf access to ail thèse manufactories, warehouses, etc. It tiius 
placœ itself in compétition with the original company for this valuable 
business. Swch compétition may operate to diminish the business of the 
original çompftnyj or compel it tolower its rates to préserve the business. 
In either yiay, it opérâtes to; the serions détriment of the original com- 
pany. The new company comçs in as an equal çompetitor. Itehares 
in ail the jbeiîefits of this; business, and it may share equajl}'. Under 
those circumstances it seems to me no more than fair that a new. com- 
pany, which crowds itself into an equal access to such benefits and such 
privilèges, should pay an equal share of the interest on the value of the 
property. Hence I shall susitain the objections ofthe respondent to the 
report of the master, so, far as concerns the amount of compensation^ and 
I think that the intervenor company must pay one-half the interest on 
the value, audits share of the cost of keeping up the track, determined 
upon a wheelage basis. In other respects, the report of the master. wiU 
be confirmed. 

In conclusion, let me say that I bave given the various questions hère 
presented a mo3t careful examination. I am fully sensible of the many 
difficulties that hâve attended the solution of thèse questions,: and my 
conclusion hafl been reached after much hésitation. I bave endeavored 
to préserve fuUy the property xights, of the respondept company. At 
the same time I hâve been deeply impressed with the truth that railroads 
ajce performing a quasi publie service, and that, ao far as vested property 
interests firenot impaired, such construction should be given to ail con- 
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triacts and législation as will make thèse public servants most fully sufe- 
serve the interests and welfarô &f the gênerai public. • 

Tbéàt, J. I concur fully ivithàb much of the foregoing opinion as 
èstablishes the intervenor's right to the entrance into St. Louis over re- 
épôndant's right of way and traoks; subject to reasonable régulations by 
respondent for the safe conduct of persoiis and property in the common 
use therèof. This case inVcSlvèsa very difficult and complicated inquiry, 
and the court has been embarrassed by the many obscure détails of the 
différent côhtracts. After readîng' and analyzing with the most paiins- 
tâking care the spécial aild gênerai provisions of thè contracts in qUeS- 
rtiôn, ho other conclusion could be reâched than that stated by niy brother 
-judgÈij tiz;, that the intervenot has a right to the use of the track and 
right oî way of the respondent. The very ternis of the original contracta 
■tb Which the respondent èucCéedS cast/upon it the obligations connected 
thefewith. In other terins, ît i&k(s eùm onere. Hence I concur fully 
with my brother judge that the right of user exista; but I differ as'to 
the propriety or duty of fixihg the Qieasureof compensation in this stage 
'of the case. Those téftiis areyby thecontract, to beagreed upon by the 
•parties; and why should théy not hâve an opportunity to corne to an 
agreemetit? ' Truej the respondent dénies the right of intervenor to the 
use oïits traiok and right of way, aiïd eonsequently, in the intermediate 
'inquiry^ réfused to enter upon tërms.'' How could it make such'terms 
^^ithoUt cônfessing intervenor's right? 

■ It having nOw been decided, ^th fuU concurrence on my part, that 
the intervenor has the right elaimed, the difBcult proposition is thrust 
tpon the court as to the terms of its enjoyment. By the contract itself, 
■those terms are to be settled by the' parties. Why' should they not be 
permitted to do so? If, hereafter, it should occur that through fraud, 
attempted éxtortion, or otherwise, the right of useris to be practically 
cleféated, the court would necessarily lay its hand upon the transaction, 
and enforce the respective rightâ of the parties as justice might demand. 
iïtéeemStome that the meaBuréof compensation should not be prescribed 
at- the présent state of the controversy, irrespective of the terms of the 
cobtraot as to the mode of determining the same, the more especially as 
the intervenor has no exclusive right in the premises. Another railroad 
corporation may appear next year, and insist upon its rights under the 
contract; and so ouj from time tô timé, successive corporations. The re- 
■spôndèrit must make, necessarily, the proper régulations for safety and 
otherwise, pertaining to the use of a common track entering a large city 
liké St; ïjouis, Tvhere the most complicated détails are needed for ap- 
proaches to a common dépôt. ' . ■ ■ 

It îs trué'that the Express Casés rested on an independènt proposition, 
■aiîdcorisequentlycan not gôvèrh this case. Hereis a distinct contract by 
whioh the respondent ie bound. ■ ■ K took cUm oriere. By the terms of the 
'Obligation, bthérS' could use, subjëcît to its régulations, the ciommon track 
alîd right ôf way, upon suoh considération aâ the parties might agrée 
Tipon. They havè hot aâyetagïeed^and, sincé this détermination df th© 
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right of intervenor, no opporttoity bas been given them to consult and 
agrée. It may be that they <5àii do so, more wisely and justly than the 
court, if opportunity is given. It is obvions that courts are not, without 
fuUest évidence before them, equal to the taskof prescribing how rail- 
roads should be operated in their minute détails, one with the other, in 
the interchange of trafEc, or use of common tracks, dépôts, etc. ' When 
diffiçuitîes ârise, as now, where rights between them are to be determihed, 
the adjustmeat of détails should ne left where the contract leaves it; ôth- 
erwise, not only gfeat injury and confusion may occur, but the court be 
compellëâ tp fëtain an indefinitè contfol of the case, to meet ever-shiftîng 
cpntingèhciôs, as tb trànsportâtion, new improvements, advancin^trade, 
etc. In my View of this case, the question of compensation between thé 
partiel should not be decided pbw, but reserved for fUrther considération. 
' Thèré are spnie minor èleniénts as to the status of the parties, techriic- 
ally, whïôh ihay be worthy of furtl^er considération, should cauëe there- 
for be préaénted, By this is meant the position occupied by thé pùr- 
chafeingf 'èotritoittee under the terms of sale heretofore made. 

The r|esùlt is that I fiiily concur in the foregoing opinion, exceptée 
fer àâ tjië ^ame deterriiinés tlie' beasure of compensation between the 
parties,' iïottbat the rule ùiày pr may not be correct, if the court ié coto- 
pelled finalïy to pass upon thé'same, but merely that such action îs pre- 
iïiatute, and should be reserved for further action, if needéd. 



Reybuen V. Consumées' Gas, Fuel & LiattT Co. and others. 
(dreuit Court, M. JO. lUinois. January 4, 1887.) 

CîOBPOBATIOSS— ReCBIVBB— MORTGAGB SaM! — " OpBBATIKG AND BcPPLT MaTB- 
BÏAtÔ" CONBTEUED. 

A recèlver was appointed to wind up a corporation engagea in the manu- 
facture and Bupçly of gas. By the order appointing Mm he was directed to 
kfiep the Works in opération, to make necessary repairs, and to pay and dis- 
chargé the debts of employés, and bills for supplies and operating materials 
contracted within sixty days prior to bis appointment. Purëuànt to the orders 

. of the courte he made injprovements and extensions on the gasiworks of the 
Company, part of which was paid by money raised on receiver's certiflcates, 
and lîart out Of the earnîngs of the company Default having been made in 
the payment of interest on bonds secured by mortgage given prior to his ap- 
|)ointment, the trustée in the mortgage intervened, and a decree of f oreclosure 
Was entered on a cross-bill flled by him. The property was sold, and the 
proceéds paid into court for distribution, fle^rf, that méteirs supplied to the 
Company were not operating or supply materials, but of the nature of materials 
used in the construction of the works; and, being supplied more than 60 days 
prior to the appointment of thé reëèiver, the creditors sUpplying them were 
not éhtîtled to be paid out 6f thé. fund in court, in préférence to thé boni- 

' holdçrs, on the ground that, the receiver having, under orders;of the court, 
applied part of the income of tha company to the improvement and extension 
of thé» works of the company, the cluim for the meters. should ,be paid out of 

. tté prbeeeds of the r««. 

(InEquity. Bill to wind up a, corporation. 
Qrarâ & Brady and Mr. Petit, for Goodwin Gas Stove & Meter Co. 
v.29F.no.l2— 36 
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Leamiing d: Tliompson^ for Dearbopi Foundry Co. 

F. J.;Loesch, for Pennsylvania Tube-works. 

Mr. Poat and B. B. Bacon, for Sheckel, Harrison & Howard. 

Peckham & Broum, for First Nat.Bank of Chicago. 

Osbom & Lynde, for the bondholdera. 

Blodgett, J. The original bill in this case was filed June 30, 1885, 
and on July.30, 1885, a svipplementàl bill was filed charging that the 
défendant corporation, the Consumers' Gas, Fuel & Light Company, was 
insolvent, and unable to pay its debts, and asked that the company be 
wound up, its property sold and distributed amongits creditors pursu- 
ant to"the provisions of the statutes of I^Uinois in sucti qise made and pro- 
vided, and asking for the a.ppoii^tnient bf a receiver to take possession of 
the property pf the corporation,' âri.d, iirider the orders of the court, sell 
and dispose pf the same, and disiçlbute the proceeds to thp creditors of 
tjae cqmpaoy. as réquired by law., Ào interlocutory decree was entered, 
oh the filing of this supplemental bill, appointing a receiver, and diréct- 
ing him to take possession of ail and singular the assets of the Com- 
pany, and the supplies and matériel on hand, to keép the wbrk^ in op- 
ération,, tp make necessary repairs, and jo pay and discharge the debte 
of employés, and for supplies and- ôperating material, cpntracted within 
60 days prior td his appointment. IÇinder this decree iJie receiver tpok 
possession and operatèd the works of ithe company, and, pursuant to the 
orders of the court, made improvements and extensions of the gas-works 
of the company, part of which haa been paid by money raised on receiv- 
er's certificates, and part out of the eamings of the company. 

Prior tp the ftppointmenit of a receiver the company had given ^ mort- 
gage 'to secure an issue of $4,000,000 of bonds, of which $2,000,000 
had been issued and put in circulation, and were in the hands ofbona 
fide holders at the time the receiver was appointed . The mortgage covered 
àll the works, franchises, personal property, and rehts, issues, and;pi"oâlà 
pf th« property, to secure the payiïxejiti of the bonds so issued; thé bonds 
beariçg interest at the rateof 6 per centi^per annum, payable semi-an- 
ttii^Uy on thé first day of Apnl ap^VOètober of each year. Default was 
made in the paymentof the interest dueOctober 1, 1885, and on March 
6, 1886, the trustée in the mortgage intprvened in the case, and, by leave 
pf cPurt, filed a erôss-bill, prayjhg a foreclosure of the mortgage; and 
under this cross-bill a decree of foreclosure waa entered, the property 
Bold, and the proceeds paid itito pPurt for distribution. Parties having 
itjlaims against this fund in court .were duly notified to présent them, and 
make proof thereof before the masterj to whom the case had been referred. 
Anapng the claims so presehted were the following: 
.Goodwin Gas Steve & Meter Company of Philadelphia, - $5,715 89 
. Sheckel, Harrison & Howard, - - - - 1,032 74 

' Dearborn Foundry Company, - - - . . 8,393 69 

' Fii^t National Baûk of Chicago, - - - - 1,416 60 

Pennsylvania Tube-works, - - - . - 794 87 

Making a total of -' . . • - $12,353 19 



EEYBUEN V. CONfiCMEES' GAS, FUEL & IJGHT CO. 563 

Thô proofs presented bèfore the master by thèse creditors bave been 
retumed by him into- court; and tbe question made upon these-proofs is 
whether thèse claims, or any part of them, are properly chargeable 
against the proceeds of the property now in court, either as équitable 
liens upon the property itself, or by reason of any diversion of the eam- 
ipgs of the property while in the hands of the receiver. The proof shows, 
Tvithout contradiction, that the course of business of the company was to 
pay its employas every month, and supplies bought on crédit during the 
month wère paid for on the first of the succeeding month, so that ail 
debts for labor and operating supplies fell due within 30 dîtys from the 
time they were contracted. 

Ôf theclaim of the Goodwin Gas Stove & Meter Company, $3,000 
was contracted between March and December, 1884, and the remainder 
was contracted between February and March, 1885; so that ail of this 
claim was contracted more than 60 days before the appointment of the 
receiver, and the proof shows that this indebtedness is wholly for gas- 
meters furnished to the défendant company. It is contended by this 
créditer that its claim is for supplies furnished the défendant, and that 
as thé proof shows that the receiver, under the orders of the court, ap- 
plied enbugh of the income of the company to the improvement and ex- 
tension ûf the Works and plànt of the company, therefore this debt 
should bei paid out of the proceeds of the res; thus replacing for the ben- 
efit of supply creditors that which was diverted^ for the time being, from 
them to the benefit of the môrtgaged property. 

I do not concur with the leamed counsel who appeared for this créd- 
iter in their position that the goods furnished come under the définition 
of "operating supplies." The debt was wholly contracted for gas-meters, 
which wete a part of the gas-works of the company, and as muoh required 
for the complète and operative construction of the works as any other 
part of the plant or machinery of the works. It is impossible, as the 
proof shows, for the gas company to sell gas without meters, with which 
to measiire iattd distribute it to their customers, and from which the 
accounts are to be made up and the bills collected. It seems to me that 
it fequirfes meters to make the works of a gas company complète, as much 
as pipes and generators, and no gas-works can be saîd to be in operating 
condition tinless they bave an adéquate supply of meters. The claim, 
therefore, comes within the définition of a claim for material furnished 
for the construction of the works; and from the décision of the suprême 
court of the tFnited States in Fosdick v. Schall, 99 U. S. 285, down to the 
présent time, I bave seen no case which contemplâtes, except under very 
pecUliar oircumstances, that gênerai creditors who hâve furnished mère 
material for the construction of works of this character are to hâve a lien, 
as against the lien of mortgagees. The doctrine of Fogdick v. Schall, and the 
subséquent cases on thesame question, is that,^for the purpose of keep- 
ing works of a public character, within which the works of this company 
may be properly included in opwatibn, those who hâve given the company 
crédit foi" thé supplies neeessary to keep the works in opération — current 
opératitag 'supplies— are to haw a lien extending back not to exceed six 
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months, except under eitraordinary cifcurostancbs; but I do not under- 
Btand that this rulehas ever been appliâd to cases of cteditors who hâve 
simply fumisbed material for the construction of :the works, in contra- 
distinction to operating materiaL' The material fpr the building or con- 
struction of the Works, in theory, at least, is supposed to be paidfor out 
of the capital stock, or bonds secured hy. the mortg'age upon the property. 
It is from this source that companies of this character raise the money 
with which to construct their works, and they dépend upon the earnings 
or income after the works are conStructed to pay for their operating labor 
and suppliefe, and pay in terest: upon their bonds, and dividends to their 
shareholders. And, recognizing the necessity to the public that enter^ 
prises of this kiud, exercising franchises of a public character, shall be 
kept, in the lataguage of the caseSj "going concems," the courts hâve 
favorëd creditors who hâve furnished labor and supplies to the extent of 
allowing them an équitable lien, extendingj as a. rule, not further back 
than six mohths, but recognizing, however, the principle that the ex- 
tent to which crédit for this classof supplies is to run back is to be 
measured. by the usual course of crédit and business of the company in 
the conduct of its affairs; that is, ascertaining from the proof what wasS 
the usual term of crédit upon which thèse companies hâve purchased 
their supplies, or settled, as in the case of railroads, with theiri Connect- 
ing lines, this term of crédit bas been taken as a measure by which to 
détermine the time within which this class of claims shall be protected. 

This claim for meters did not originate in a daim, for operating sup- 
plies, but in a claim for material furnished for the construction of the 
Works,— the outfit by which the' gas company was able to enter upon 
and do business.' 

But it is further urged in référence to this daim that the receiver in 
this case was appointed for the benefit of the gênerai creditors, and there- 
fore, by appointing a receiver, the icourt bas appropriatedi so to speak, 
the net earnings of the company beyond its operating expenses to the 
gênerai creditors, of which this créditer is one; and tîierefore, inasmuch 
as the reports of the feceivier shô'W* that some of the net earnings hâve 
been expended by the receiver in permanent improvements on the prop- 
erty itself, thereby benefiting the mortgagees, therefore thèse creditors 
hâve the right to ask the court to take from the proceeds of theiproperty 
a suffident amount to pay their claims, thereby adjusting the accounts 
between the parties, and repaying tothe accourit of gênerai creditors that 
which bas been diverted to the improvement account. The fallacy of 
this argument oonsists in the assumption that the receiver was appointed 
solely for the benefit of thegeneral creditors, The original, biU in the 
,case was in form and substance a creditors' bill, filed by Reyburn as a 
jndgment créditer; but the supplenlental biU under which the receiver 
was appointed was a bill for windihg up the affairs of the corporation 
■under the provisions of the lUinoib Statutea, and the receiver was ap. 
pointed as much forthe benefit of the lien creditors as thegeneral cred- 
itors. In fact, it may be said that he was appointed for the benefit of 
j the creditors in the order of their pribrity ; because the prayer of th« bill, 
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and t&egeneral scopé of tiie proceeding, indicate that the purpose of the 
complainant, and the purpose of the court in making the interlocutory, 
decree appointing the receiver, was a sale of the property, and a distri-; 
bution of thé pEoceeds among the creditors in the order of their priority. 

The counsel for this créditer has also overlooked the fact that the 
mortgage, in express terms, conveyed to the trustée for the security of 
the bonds, not only the works, franchises, and real estate of the corpora- 
tion, but ail its Personal property, including, of course, its operating 
material, implements, tools on hand, and the rents, issues, and profits 
of such property. From the time that the receiver took possession of 
this property he was, as it seems to me, as much a receiver of the bond- 
holdefs as he was of the général creditors, ànd the court, in the exercise 
of its discrétion, should give such direction to the expenditure of the 
earnings ofthé wqrks during the time of the receivership as the equities 
of the respective parties require. The income having been pledged to 
securé thé' ï)ayment of the bonds, the court might, under its équitable 
powers, bave directed the, receiver to pay the net income to the bond- 
holders, as having a vested first lien upon it, or, with the consent or 
acquiescénce of the bondholders or their trustée, such income could 
be applied to the improvement of the property. In other words, the 
vested lien of holders of the bonds of the company was superior to that 
ofany gênerai creditor, and, if the court diverted the earnings from the 
creditors secured under the mortgage, no one but such secured creditor 
can complain. This creditor having no vested lien against this prop- 
erty, and having no équitable lien under the décision of the court, I can 
see no ground upon which the proceeds of the property can now be 
taken from the bondholders to whom they belong, and applied to the 
payment of this debt. The mère fact that, during the adrhinistration of 
the receiver, the court saw fit to allow the net earnings, or a portion of 
them, to be applied to the extension and improvement of the property, 
does not create an équitable lien upon the fund now in court in favor of 
this creditor, who never had any lien either upon the property itself, or 
any fund iïi court. 

The proof also shows that the claims of Sheokel, Harrîson & Howard, 
the Pennsylvania Tube-works, the Dearborn Foundry Company, and the 
First National Bank of Chicago, are ail for construction material fur- 
nished to the company more than 60 days prior to the appointment of the 
receiver, and what I hâve said in regard to the claim of the Goodwin Gaa 
Stove & Meter Company applies with equal force to the other claims 
which were disallowed by the receiver. As already stated, the proof 
shows the usual term of crédit of this company for supplies was only 30 
days; but, as a matter of précaution, the court allowed the receiver to 
pay any indebtedness of the company for supplies and labor contracted 
wlthin 60 days from the day the receiver w^.s appointed. It seems to 
me, from the facts of the case, that is as far back as the court should 
«xtend the lie» of the supply and labor claim uipon the proceeds of the 
■corpus, SkXid under that rule thèse intervenors would none of them be en^ 
titled to payment; but the.inore conclusive and satisfactoiy reason to 
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my mind why thèse claims should not be allowed is tbat none of"them 
are operating and supply claims. They are ail for construction material, 
suoh as meters, pipes, and other material, which wàs used in the con- 
struction of the Works, and net in their opération after they are coii- 
structed. 

Ail thèse claims are therefore disallowed. 



Lyon and others v. Counou. Bluffs Sav. Bank and others. 
iŒrevit Court, 8. D. lowa, W. D. September Term, 1886.) 

FBAtnJTJl.ENT CONVETANCBS — CHiLTTBI. , MOBTOAGIi — STOCK IN TbADB — MOBT- 

OAGOR IN Possession. 

In August, 1884, P., a merchant, mortgaged to défendant bank, tô secure 
the paiement of three notes due in September, October, and November for 
$8,500, his goods tben in stock, and that might thereafter be added tbereto, to- 
gether witn the f urniture and flxtures, and ail notes, book-accounts, and évi- 
dences of indebtedness owned by P. The mortgage, by its terms, permitted 
P. to sell the property in the usual coarse of trade. It was delivered to the 
bank at the time of its exécution, but not recorded till March, 1885, seven 
months after. The notes were not paid when due. In September, 1884, P. 
purchased of plaintiff, on crédit, goods of the value of 13,704.56, which were' 
added to the mortgaged stock. PlaintiS, at the time of the sale, was igno- 
rant of the mortgage, and made the sale in the belief that the stock was un- 
incumbered. The bank had a $5,000 mortgage on P.'a homestead, which was 
exempt from exécution. It appHed $2,000 deposited with it by P., proceeds 
of the sale of this stock of goods, in part çayment of this mortgage. Plain- 
tiff recovered judgment against P. lor his claim, attached the goods, and 
sued to set àside the mortgage. ffeld, that the chattel mortgage was void as 
against plaintiff, because it, and the transactions undier it, operated as a fraud 
onhim. 

In Equity. Bill to set aside chattel mortgage. 

Mils & Keder and Wright, Bcddwin & Haldane, for complainanta. 

jD. C £foo»?ier, for défendant. 

Shibas, J. In the year 1884 one James Porterfield was engaged in 
business at Council Bluffs, lowa, as a retail dealer in dry goods, and on 
the thirtieth of August of that year he borrowed of the Gouncil Bluffs 
Savings Bank the sum of $3,500, for which he executed his three prom- 
issory notes, maturing September 29, October 29, and November 28, 
1884, and to secure the payment thereof he also executed a chattel mort- 
gage dated August 30, 1884, and covering "ail my certain stock of dry 
goods, notions, hosiery, cloaks, arid ail other goods that are now iu stock, 
or may hereafter be added thereto, owned and kept by me in a certain 
store, * *; * together with ail fumiture and fixtures thereunto be- 
longing; also a}l notes, book-^ccounts, and other évidences of indebted- 
ness now owned by me." The mortgage, by its terms, permitted the 
mortgagor to sell tiie property in the ordinary course of trade. This 
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raortgage was delivered to the bank at the time of its exécution, but it 
was not recQrded untH Match 20, 1885, nearly seven months afler its 
exécution. 

In September, 1884, Porterfield went to New York, and bought, on 
crédit, of complainant8,goods of the value of $3,704.56, which were placed 
in the store containing the stock covered by the morigage. When thèse 
sales on crédit were made by the complainants, they had no knowledge 
of the existence of the unrecorded mortgage, and sold the goods in the 
belief that Porterfield's stock was unincumbered. On March 20, 1885, 
as already stated, the mortgage was placed upon record, and on the next 
day the bank took possession of the property descrîbed in the mortgage, 
for the purpose of foreclosing the same. On the twenty-fifth of March, 
1885, Porterfield made a gênerai assignment for the benefit of creditors 
to C. R, Scott, and complainants brought an action at law against Porter- 
field, aided by attachments, to the August term, 1885, of the circuit 
court of Pottawatamie county, and recovered judgments for the amounts 
due them from Porterfield. Complainants also filed a pétition in equity 
in the state court for the purpose of contesting the, yalidity of the mort- 
gage to the savings bank, and asked the issuance of a writ of injunction 
under the provisions of section 3317 of the Code of lowa. The wrrit was 
issued and served upon the bank, and then, upon application of com- 
plainants, ,wbo are, and were when the suit was commenced, citizens of 
the State of New York, the cause was removed into this court, and is now 
submitted, upon the évidence introduced by both parties; the question 
being whpther the chattel mortgage is valid as against the claims and 
equities of complainants. 

Couiï^el for the mortgagee cites authorities in support of the well-rec- 
ognized proposition, that the construction put upon the language of a 
State statute by the suprême court of the state is binding alike upon 
the fédéral and state courts, and then claims that the suprême court of 
lowa, in 9> séries of décisions beginning with jHugfies v. Cory,20 lowa, 
399, and ending with Meyer v. Evans, &&Iovfa,, 179, S. C. 23 N.W. Rep. 
386j has held "that the fact that the mor^agor retains possession of the 
mortgaged property, and reserves the right to sell the same in the ordinary 
course of . trade, and apply the proceeds to his own use, does not render 
the mortgage fraudulent in law;" and that oonsequently the United 
States courts are bound to hold, in ail such cases, that the mortgage is 
valid as against ail parties. 

It would seem that a mischievous misunderstanding has arisen in the 
minds of many in the commUnity, not only touching the rulings in this 
court upon the validity of chattel mortgages, but also in regard to the 
true meamng and scope of the décisions of the suprême court of lowa 
upon this subject. The impression seems to prevail that the rulings of 
the fédéral and state courts upon the true construction of the lowa stat- 
ute are radically différent; yet a careful examinatiton of the rulings act- 
ually made will show that this impression is an error. 

The; fatal mistake made by many is in assuming, as is practically done 
by counsel for défendant in this case, thatwhen the suprême court of 
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lowa decided, in Hughes v. Oory, and' other cases based thereon, that, 
under the facts appearing in the several cases, the chattel mortgages un- 
der considération could not be declared to be invalidas a matter of law, that 
the court meant to déclare, and did déclare, that the mortgages were 
valid as a matter of law. The rUle actually laid down is that the court 
could not, under the facts presented in the several cases, déclare, as a 
matter of law, that the mortgages were either valid or invàlid, but that 
the question of invalidity was one of fact to be decided in each case upon 
the évidence and the conclusions to bô deduced therefrom. To ascërtain 
just what bas been in fact held by the suprême court of lowa, a brief ex- 
amination of the leading cases mfly not be out of place. 

Under the ruies of the common law, and under the provisions of the 
statute of 13 Eldz, j as construed in Twyne's Oase, 3 Coke, 80, if the vendor 
or mortgagor of chattels ^as allowed to continue in possession, and use 
the property as his^ own, the transfer would be deemed fraudulent as a 
matter of law. 

The Gode of Ipwa, § 1923, provides that "no sale or mortgage of per- 
sonal property, where the vendor or mortgagor retains actual possession 
thereof, is valid against existing oreditors, or subséquent pu rchasers with- 
out notice, unless à written instrument conveying the saine is executed, 
aoknowledged like conveyanceb of real estate, and iiled for record with 
the recorder of the county where the holder of the property résides." 

By this statute thé recording of the mortgage gives the notice of change 
in ownership which was secured àt the common law by requiring an 
actuai and visiblechange of possession, and therefore the mortgagor might 
retain possession of the property, the mortgage being recorded, without 
givirig rise to a presumption of fraud as a matter of law. Torbert v. 
Hayden, 11 lowa, 435; WUhelmi v. Léonard, 13 lowa, 330; Jordan v. Len- 
drum, 65 lowa, 478; S. G. 8 N. W. Kep. 311. By reason of the fact 
that the statute déclares the mortgage, if not recorded, to be invalid only 
against creditors and pUTchasers, it is held that an unrecorded mortgage 
will not, as betweén the mortgagor and mortgagee, be rendered invalid 
simply because it is iiot recorded, and also that an unrecorded mortgage is 
valid as against ail' creditors and purchasers who hâve actuai notice of its 
' existence wheh their rights accrue, (JlfcCaïran V. Hav/pt, 9 lowa, 83; Allen 
V. McCoMa, 25 lowa, 464;) alsô that, if withheld from the record for a 
time, and then recorded, the mortgage will become a lien, as against 
creditors and purchasers without actuai notice of its existence, from the 
date wh en itiâ filed for record. 

Thèse décisions of the suprême court of lowa are constructions of the 
language and true meaning of the lowa statute, and thé fédéral courts are 
bound to folloW these interprétations of its meaning in ail cases Wherein 
the rights ofpÉtrtieS' are dépendent upon the meaning of the statute. No 
case ca;n bè ifouïid' in the reports, decided in the fédéral courts for lowa, 
in which â COfâstruCtioîi 6f thé lowa statute bas beeri adopted which dif- 
fers from that announced by the suprême court ôf the state^ It is pos- 
sible thiat caséâ niây be fouïid which do not difFer greatly in their facts, 
àiid in whiebidîffeïent conclusions hâve been reached in the statè and 
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fédéral eourts; but it will appear that thèse differing décisions are not 
based tipon diverse constructions of the lowa statute, but upon diverse 
conclusiong of fact drawn from the évidence in the cases. 

As between a créditer and a mortgagee the question of the rights aris- 
iiig linder the inortgage ma^ be (1) a- question of priorities of lien, in; 
cases itl which fraud is not an élément, and where the question of pri- 
ority usually dépends upon the meaning of the statute of thé state; (2); 
a questiçn of fraud, in which the inquiry is wbether the mortgage is in 
fact fraudulent, as against creditors, by reason of the fact that it is used 
as a cGver and shield for the protection and benefit of the mortgagor, to 
the injury' and delay of creditors, or that its existence is kept a secret, 
with the iritënt to thereby mislead third parties, to their loss and injury. 

The question of whether a mortgage is fraudulent in fact is not deter- 
minable usually by the construction of the lowa statutç providing for 
the recording of mortgages, and the rétention of possession by the mort- 
gagor, but is a question of fact, to be determined in each case upon the 
évidence submittèd and pertinent to the issue. Let us now see what are 
the views of the suprême court of lowa upon what facts may be consid- 
ered as tending fo show fraud. 

In the case of Torbert v. Hayden, 11 lowa, 435, the trial court had 
ruled, in instructing the jury, that a mortgage of personal property, 
which gives to the mortgagor the possession and right to sell the prop- 
erty, was fttiudulent in law, irrespective of the intent of the parties. 
The suprême court reversed this ruling, holding that the statute author- 
iz;ed the mortgagor to remain in possession, and that whether the power 
of disposition by the mortgagor rendered it void was a question of fact. 
ThuB it is said; 

"On the other band, it is easy for us to conçoive how such a mortgage may 
be fraudulent in fact, whether the possession of the property be in one party 
or the other, and notwithstanding it may be regularly executed, duly re- 
corded, and ail fair upon its face; yet such'fact or fraudulent interit mùst be 
shown by extrinsic évidence, and be pronounced by the jury. But in so do- 
ing the jury could infer nothing from the possession of the property by the 
mortgagor, for this would be entirely consistent with the authority of the 
statute if the parties had duly complied with the terms thereof . The man- 
rier, however, of possession, would be a proper subject of inquiry. If it was 
accompanied ■yvith the power of disposition, or used in any way inconsistent 
with the object of the security of the rights of the mortgagee, there would be 
badges of fraud, not absolute, but prima fade, requiring explanation. 
* * * Whether, therefore, possession, with the right to deal with the 
property as hïs own, is fraudulent in a mortgagor, is a qu^estion of intent, 
and will dépend entirely upon the circurastances explaining such acts of 
ownership. If a stock of goods is mortgaged to their whole value, and the 
mortgagor is permitted to hold possession, sell, and pocket the proceeds, such 
acts would be wholly irreconcilable with the object of the mortgage and the 
interest of the mortgagee; and the inference that the mortgagor had a secret 
or beneticial interest reserved would perhaps be irrésistible. Thèse illustra- 
tions show, as we think, the soundness of the rule that whether a chattel 
mortgage under our statute, when the mortgagor retains possession, and 
deais with thé property as bis own, is fraudulent or not, is a question of fact 
for the jury, and not one of law for the court." 
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In Hughes v. Cory, 20 lowa, 399, is found a full discussion of the 
meaning of the lowa statute, with a review of ail the previous décisions, 
and the conclusion is reached that "the mère rétention of possession, 
where the instrument is recorded, is, therefore, no longer either per se 
fraudulent, or a badge of fraud m iawj It nîay be a circumstance, with 
others, to prove fraud in fact." After a citation of authorities, the opin- 
ion proceeds: 

"We admit that, if the instrument Is fraudulent in fact, it is invalid; but 
this was not pretended. A mortgage inay be fraudulent in fact because there 
is no real debt, or, If one, because it is knowingly and puiposely overstated, to 
deceive and keep off other créditera. When thèse facts are proved, fraud is 
an inference of law, and the jury is, utider the direction of the court, bound 
to lind it. Or, though there be a real debt, yet, if it can be shown that the con- 
trolling motive and object in making and taking the mortgage was not to se- 
cure the debt, but to hold the instrument as a shield to protect the debtor 
from his other oréditors, this would make the mortgage fraudulent. The 
court should 80 instruct, and the jury should so flnd. Thèse are merely in- 
stances ofactual. fraud, and. other cases may be easily imagined. Any in- 
strument is fraudulent which is a mère trick or sham contrivance, or which 
originates iii bad motives or intentions, that is made and received for the 
purpose of warding ofl other creditors. * * * But, if the debt be real, 
and the créditer, in good faith, desires securlty, what objection is there, iii 
reason, to just stich a transaction as that which is disclosed in the mort- 
gage now before Us? * * * Why, we ask, should he not be permitted t» 
stipulatefor time, and for the right to dispose of his goods, and apply the pro- 
ceeds to the payment of his debts? 

"No reason can be given, unless the arrangement be such, from its intrinsic 
nature or inévitable tendency, as unnecessarily and injurlously to affect or 
inapair the rightsi of other creditors. «A créditer ought not,' says Gibson, J., 
in Clow v. Woods, 5 Serg. & R. 275-280, ' to be sufEered to secure himself by 
means which will ul^mately work an injury to third persons.' This is right. 
Nor ought a debtor in failing circumstances be permitted, by deed, mortgage» 
or assignment, so to dispose of his property as to reserve a portion for him- 
self, or to postpone his creditors. * * * The most that could be claimed 
by the défendants would be that the spécial provision enabling the mortgagor 
to sell the goods would be évidence of fraud in fact, the value and strength 
of which would dépend upon the other circumstances of the case. If the value 
of the goods largely exceeded the amount, of the debt, permission to sell for a 
limited time, in the usual retail way, especially if thestipulated proceeds were 
strictly applied towards the réduction of the debt, would of itself be no very 
satisfactory évidence that the mortgage was fraudulent; that is, that it was 
taken to delay and keep off other creditors, and for the beneflt of the mort- 
gagor. But if the debt exceeded the value of the goods, if the sales were made 
an^ tbe proceeds not applied, and th<5 property was deprecîating, or being 
gradually dissipated, or appropriatçd to the mortgagor's use, this would be 
quite satisfactory évidence, certainly, unless rebutted and èxplained, that the 
mortgage was intended, not as a security to the mortgagee, but as a shield to 
the mortgagor, and therefore fraudulent." 

In this case of Hughes v. Cory the mortgage provided that the mort- 
gagqr.might sell the goods in the usual way of trade; béing bound, how- 
ever, to make additions thereto, so that the amount of the stock should 
not be substantially diminished, and being further bound to apply 33i 
per cent, of the sales to the payment of the mortgage debt. Of course, 
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if the provisions of the mortgage were carried eut, the resuit would be 
that the mortgage debt would be paid, and the mortgagor would bave 
then on hand a stock equal in value to that possessed by him when the 
mortgage was given. The trial court held the mortgage to be fraudulent 
upon its face, and excluded it from the évidence submitted. The su- 
prême court reverged this roling, and laid down the principle to be ap- 
plied in such cases as foUows: 

"Whât the. court décides in the présent cause ia that the mortgage was net 
conclusively fraudulent on its face, or fraudulent jper se, as a matter oflaw; 
and that whether fraudulent infact or net should hâve been deeided upon ail 
the évidence, including, of course, the terms of the instrument itself." 

In Clark V. Jîyman, 55 lowa, 14, S. C. 7 N. W. Rep. 386, the court 
reaffirmed the ruie announced in Hughes v. Gory, that the réservation of 
the right to sell the mortgaged goods in the usual- course of trade did not, 
as a matter of law, render the mortgage fraudulent, even though the mort- 
gage did not require the mortgagor to account for and pay to the mort- 
gagee any part of the proceeds of the goods, and that the mortgage was 
valid, unless it was fraudulent in fact, and that a careful examination of 
the whole évidence failed to show that the morlgagee took the mortgage 
for the purpose of delaying or defrauding creditors. ' 

In Sperry-v. Eihmdge, 63 lowa, 543, S. C. 19 N. W. Rep. 657, it is 
stated that — 

"Therë was évidence tending to prove that, when the mortgages were given, 
there was a paroi agreement between plaintifEs and Hamilton to the effect that 
Hamiltpn should reœain in possession of the property,and should continue 
to carry on the business of trie store, selling the goods in the usual course of 
trade, aînd applying the proceeds to the payment of his debts, and to the pur- 
chasé of oth«r goods to replenish his stock, and to the payment of the running 
expenses of the store, and for the support of himself and f amily. The évidence 
also tends to prove that Hamilton was insolvent at the time the mortgages 
were given. * * * The ruling of the circuit court was, in effect — First, 
that the facts whichthe évidence tended to prove, if proved, would not render 
the mortgages fraudulent in law; and, second, that said facts would not hâve 
any tendency to prove that the mortgages were given and received with any 
actual intent to defraud the other cr^itors of Hamilton." 

As to the first point, the suprême court held that the doctrine of Hughes 
V. Oory sustained the circuit court in holding that the mortgages would 
not be declared fraudulent as a matter of law; but upon the second point 
the suprême court ruled — 

"That the circuit court erred in refusing to submit to the jury the question 
whether the mortgages were fraudulent in fact. It cannot be said that there 
was no évidence tending to prove that they were executed with intent to de- 
fraud or delay the other creditors of Hamilton. It is said in Toriert v.Hay- 
<*ew, 11 lowa, 435: ' Whether a chattel mortgage, when the mortgagor holds 
posseâsion, and deals with the mortgaged property as his own, is fraudulent 
or not, is a question of fact for the jury, and not one of law for the court.' 
And in HugMs v. Cory it is said that, while the mère rétention by the mort- 
gagor Of the property, where the instrument is recorded, is no longer either 
j>er se fraudulent* or a badge of fraud, it may be a circumstance, with others, 
to prove fraud in fact. The évidence given on the trial tended to establish a 
nnmber of circumstances, in addition to the fact that the mortgagor retained 
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possession ; such as the Insolvency of the mortgagor, and the paroi agreement 
that hè inight sell the propërfcy, and appropriate a portion of the proceeds t» 
his individual use, which the défendant had the right to hâve considered in 
determining the question whether the mortgage was given with an actual 
fraudulént intent." 

In Jaffray v. Greenbaum, 64 lowa, 492, S. C. 20 N. W. Eep. 775, on 
behalf of the attaching creditors, it was contended that the court should 
déclare thé lïiortgage fraudulént in law, because it was provided in the 
mortgage that thé mortgâgors shotild retain possession of the goods, with 
the right to càrry on business for' one year; being bound, however, to 
pay the expenses of carrying oii the business, and to keep up tbe value 
of the mortgàged property by- ùiaking additions thereto; • It was held 
that, under Hughes v. Cory, the naortgage could not be dèclared fraudu- 
lént as a matter of law; it being stated, however, that "a mortgage upon 
a stock of gobds which shoUld provide for sales that would exhaust the 
stock, withoùt any provision for ah application of the proceeds on the 
mortgage debt, might well be dèclared fraudulént. Such a mortgage 
could hardly be deemed to hâve been taken as security; and, if it was 
not taken as security, the inference would be that it was solely for the 
debtor's protection by hindering other creditors. " 

In Meyer V.' Emnsi m lowa, 179, S. C. 23 N. W. Rep. 386, the rule 
laid down in Hughes v. Gory is again aflBrmed and foUowed. 

We bave thus cited the leading cases to be found in the lowa Reports 
upon the question of chattel mortgàges, and without exception they re- 
fer to Hughes v. Cory as the case which fuUy and authoritatively con- 
strues the siatute of lowa regarding chattel mortgàges, and the changes 
worked thereby in the rule of the common law. Upon that case, then, 
we are justified in relying, when called upon to ascertain the view taken 
by thé suprême court of lowa Of the provisions of the lowa statute, and 
the validity of chattel mortgàges thereunder. 

What, then, are the gênerai rules to be deduced froin the opinion in 
Hughes v. Gory, as illustrated and explaihed by the latér décisions based 
thereon? They are: (1) That, under the statu te of lowa, the recording 
of a chattel mortgage takes the place of the change of possession required 
by the rule of the common law. . (2) That the fact that the mortgagor 
of chattels remains in possession of the property, with the right to use 
the same, or even, in the case of à stock of goods, with the right to sell 
the same in the usual course of trade, will not justify a court ,in holding 
the mortgage to be fraudulént as a matter of law. (3) That, in such 
cases, the question of invalidity on ground of fraud is a question of fact, 
to be determined, in each case, upon ail the facts and circumstances of 
the particular transaction, including the provisions of the written instru- 
ment or mortgage. (4) That the mère fact that the mortgagor, by the rés- 
ervations in the mbrtgage, contracta for and exercises the right to sell thé 
mbrtgaged goods in the usual CQi:frse of trade, does not necessarily show 
that the mortgage is fraudulént in fact. Regard must be had to the ob- 
ject and purpose of this right thus reserved, and the actual use made 
thereof. If, by reason of such sales, the mortgàged stock is being de- 
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preciated materially in value, and Ihe proceeds of the sales, instead of 
being used in payment of the mortgage debt, are used for the spécial 
"benefit and advàntage of the înortgagor, such fact justifies the finding 
that the naortgage is intended aiid used as a means of warding off other 
creditors, and securing the enjoyment of the property to the mortgagor, 
in which case the mortgage ;WOuld be fraudulent in fact. (5) That, where 
the facts proven show either that there is no real debt due from the 
mortgagor to the mortgagee, or that the amount is knowingly overstated 
for the piUt'pose of déceivirig creditors, or that, though there be a real 
debt of the amount stated in the mortgage, thë cohtroUing motive and 
object in mailing and taking the .mortgage is not solely security for the 
debt, but tohold the instrument as a shield for the protection of the 
dfebtor against other creditors^ or as a means of waj:ding off other credit- 
ors, ôr wrôngfuUy hindering and delaying them, for the benefit of the 
debtor, thèn, the facts being proven, fraud is an inference of law, and the 
court is bound to instruct the jury that, the facts being proven, fraud is 
the necessary légal inference; or, to quote the exact words used in Hughes 
V. Cbrjy; "Wlïenthefactsareproved, fraud is an inference of law, and the 
jury is, under the direction of the court, bound to find it." 

Let us now examine the rulings made by the fédéral courts, and see 
what principles are recognized or announced therein on this subject. 

The leading case decided by the suprême court is that of Robinson v. 
EUioUi, 22 Wall. 513. The court, after considering the spécial provisions 
of the Ijadiana statute, and the construction theïeof by the suprême court 
of that State, proceeds to say: 

"There is, therefore, nothing in the way of the considération of the main 
question involved in this'controversy on its merits. I( chattel mortgages were 
formerly, in most of the states, treated as invalid, unless actual possession 
was suruendéred to the mortgagee, it is not so now, for modem législation 
has, as a gênerai thing, (the cases to the contrary being exceptional,) conceded 
the right to the mortgagor to retain possession, if the transaction is on good 
considération and honaflde. This concession is in obédience to the wants of 
trade, wbict déera it bénéficiai to the community that the owners of the per- 
àOnal pro^^értyshould be able to make bona flde mortgages of it, to secure 
creditors, *ithout any actual change of possession. But the creditor must 
take care; iu making his contract, that it does not contain provisions of no 
advàntage to him, but which benefit the debtor, and were designed to do so, 
and are injurions to other creditors. The law will not sanction a proceeding 
of thià kind. If he goes beyond this, and puts into the contract stipulations 
-which hâve the efEect to shield the property of his debtor, a court of equity 
will not lend its aid tô enforce the contract. Thèse principles are not dis- 
puted, but the courts of thé country are not agreed in their application to 
mortgages with somewhat analogous provisions to the one under considér- 
ation. The cases cannot be reconciled by any process of reasoning, or any 
principle of law. 

"As the question has never before been presented to this court, we are at 
liberty to adopt that rule on the subject which seeins tous the saf est and 
wisest. It is not difflcultto seéthat the mère rétention and use of personal 
property Uiitil default is altogethér a différent thing from the rétention of pos- 
session, acoompanied with the pûvxr to dispose of it for the henefit ofthe 
moTtgagor aloiie. The former is permitted by the laws of Indiana, iscon- 
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sistent with the idèà 6f security, and may be for the accommodation of the 
mortgageô; but tbe latter is inconsistent with the nature and character of,» 
mortgage, is noprqtection to the n^ortgagee, and of it3el|,furni3hes apretty 
effectuai shield tp a dishonesft (Jébtor- We are not prëpared to say that a 
mortgage, under tbeiridianâ statute,, woùld not be sustained whiCh àllows a 
stock of gobds to be retainéd bythô'niôrtgagor, and sold by him at retail for 
the express purpose ôf feipplying the gtôceeds to the J)àyment of the mortgage 
debt. Indeed, it wouîd seem that sùch an arrangement, if honestly carried 
but, wpuld be for themintual advantage of the mortgagee ajid unpreferred 
creditors. But there are features engrafted on this mortgage whieh are not 
only to the préjudice of creditors, but which show that other considérations 
than the security of the mortgageès, or their accommodation, ëntered into the 
cohtract. Bbth the possession and light of disposition remaîn with the mort- 
gagors. They are to déal with the property as their own, sell it at retail, and 
use the money thus obtained to replenish their stock. There is no covenant 
to account with the mortgageès, nor any récognition that the property is sold 
for their beneflt. Instead of the niortgage being direçted solely to the hona 
fide security of the debts then existing, and their paynieritat maturity, it is 
based on the idèa that they may be iiideflnitely prolonged," 

The court then proceeds to discuss the facts, and, viewing the instru- 
ment in the light throvm thereon by the acts of the parEies, the conclu- 
sion is reached that, "whatever may hâve been the motive which act- 
uated the parties to this instrument, it is manifest that thé neoessary re- 
suit of whatthey did do was to allow the mortgagors, under cover of the 
mortgage, lo sell the goods as their own, and appropriate the proceeds to 
their own pùrposes; ancï this, too, for an indefinite length of time." And, 
as the court found that the mortgage on its face showed that this was the 
object and intent of the parties, the law would impute to it a fraudulent 
..purpose, and. therefore déclare it void; which condusion, in effect, is the 
same as that announced in Hughes v. Cory, to-wit, that, "when thèse 
facts are proven, fraud is an inference of law, and the jury is, under the 
direction of the court, bound to find it." 

Turning now to the décisions made in this circuit, we find that ia Oro- 
gin v. Garmichael, 2 Dill. 519, it was ruled that in the state of lowa, un- 
der the construction of the statute of the state as made by the state su- 
prême court, "an unrecorded mortgage of chattels, where the mortgagor 
retains possession, is valid àgainst attaching creditors with notice of its 
«existence at any time before levy." 

In Orooh v. Stuart, 2 McCrary, 15, S. C. 7 Fed. Eep. 800, itappeared 
tjiat the mortgages were not reeorded for about a year after their exécu- 
tion, and that the mortgagors, with the consent of the mortgageès, con- 
tinued in possession of the stock of goods, selling the same in the usual 
course of trade, and using the proceeds for their own purposes. The 
circuit judge held that, under thé construction of the statute by the state 
suprême court, the fact that the mortgages were not reeorded would not 
.defeat the same, in favor of creditors who had notice bf the existence of 
thé mortgages at any time before they obtained a lien thereon by levy or 
otherwise, and that this construction of the statute was binding upon the 
fédéral court, but that the question whether the mortgages should be 
held void independently of the statute, upon the ground that the mort- 
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gagor had, with the assent of the mortgagee, remained in possession for 
over a year, sélling the propërty as his own, and using the proceeds for 
his o*n pùrposes, was a question of gênerai jurispradehee, not depending 
upon the state law, and to which the décision of the suprême court in 
Bobinson v. EUiott was applicable; and that, under the doctrine of that 
case, it must be held thàt the itnortgage was void. 

In ArgaU v. Seymour, 4 McCrary, 55, it appeared that the mortgage 
did not by its terms peignit ,the mortgagôr to reœain in possession and 
8eU the goods, but the évidence showed that the mortgagôr did, with 
the assent of th© mortgagee, terûain in possession for about 60 days, and 
dealt with the property as his own; but there was no other évidence of 
actual or intentional fraud, or of an intent to cover up the property, and 
protect it fromt other creditors, and the court held that there was not évi- 
dence enough to show fraud in the mortgage, and therefore it was held valid 
as against aU ereditors except such as might bave been misled into deâl- 
ing with the mortgagôr during the time the mortgage had been withheld 
from the record, leaving the property in possession of iihe mortgagee. Th« 
opinion in the case clearly retxignizes the doctrine oî Eobimon v. EUiott 
to be that if the facts of the case, whether thèse are shown by the récitals 
in the mortgage or by proof ôf the acts of the parties, or by both, show 
that the mortgage, instead of being intended as a banafide security,for 
the debt, is tased as a means of hiridering and delaying other creditors, 
then it is fraudulent in fact, and that the law will so déclare it. This 
case also enuficiates and enfôrces the doctrine that if the mortgagee with- 
holds the mortgage from the record, permits the mortgagôr to remain in 
possession jmd deal with the property as his own, and thus enableà the 
mortgagôr to buy goods on crédit upon the faith of being the owner of an 
unincumbered stock of goods, the rights of the innocent vendor may be 
superior to those of the mor%agee. 

In Siirumv. Operiheimer, 20 Fed. Rep. 553, it appeared that the mort- 
gage was withheld from record for some eight months, the mortgagors 
remaining in possession, seUing the goods as their own, and using the 
proceeds for their own benefit, and buying on, crédit goods to a large 
amount; the parties selling the same having no knowledge of the exist- 
ence of the unrecorded mortgage, which goods were placed in the stock 
covered by tlie mortgage, and were subsequeutly taken possession of by 
the mortgagee; and, in view of thèse facts, it was held — 

"That the mortgagee is estopped from asserting that he bas, under his mort- 
gage, a valid lieh superior and prier to the rights of the creditors. Knowing 
ïhat the mortgagôr was deàling with the stock as his own, and that third 
parties would be justifled in believing that the stock belongéd to Openheimer 
Iree from any lien, the mortgagee stands by, and permits him to hold him- 
self out to the world as the owner of the stock free from liens, and to buy on 
crédit a very large quantity of goods, which were added to the stock, and 
thereby made subject to the lien of the mortgage, as between the mortgagôr 
and mortgagee. Having chosen to keep the knowledge of the existence of 
his mortgâgeâ from the public, when he should, iii good conscience, hâve 
given publicity thereto, and having thereby misled the creditors into making 
large saleftofsgoods on crédit to the mortgagôr, he shouldnot now, when it 
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islo liis advantage, and totheir injjiry, beallowed to assert thafc Kelioldfj a 
ysjlid prior lien upon the stock ofthe c(?mnion debtor, the l^gerpart of whiçhi 
coiisists, of tï^every goods soM by thecreditOrs in ignorance 6f the, existenco 
of themdçt^age," 

Ih Rimmi/ v. Toion,20 Fed. Rep; 558; the same rulé îs recognîzed. 

The case of Wells v. Langbm.n,'ïd. 183j is cited as an authority for the 
doctifine that^ the mère fact that the mprtgage upon its face provided that 
the mortgagorshould remain in possession, "wiûi theright to sell in the 
usual course of tmde, renders the mortgage absolntfely vôid, without ref-* 
erence to tbè question of the manner:and p'urpose of the sale. Taking 
certain sentences, found in the opinion^ by themselveSjas intended to 
lay down an abstract proposition, and this construction would find sup^ 
port; but that isnbt the true construction of the opinion. The main quest 
tion discussed in that case was as to thé effect to be ^ven to the fact 
that the morigagee had taken possession of the goods before a levy was 
made thereon'. Upon the other proposition, the statement is that the 
Mortgagees came within the rule announced in, Bobinson v. EUiott and 
Orookav. Stuart, a,nà it was not intended ta extend in any manner the 
rule as recognized and announced; in thèse cases. 

The viewactually entertaihed is more fuUy set foxth in the subséquent 
<!ase of Maiah v. Bivd^ 22 Fed. Rep. 676, in which it was strongly con- 
tended by counsel, upon pétition for rehearing, that the mortgage, by 
its terms, showed that it was the intent of the parties that the mort- 
gagor should remain in possession, and sell the goods in the usual way of 
trade, and that, therefore, it must be declared void as a matter of lawj 
but it was held that "it is clear, therefore, that the mère fact that the 
mortgagor remains in possession, and sells the goods at retail, does hot 
ipso facto dietermine the question of the validity or invalidity of the mort- 
gage. The query is, does he sell them for his own benefit, or for the 
benefit of the mortgagee ? Now, this question may be answered from 
the stipulation expressly statediai the mortgage, or from information de- 
rived from the acts of the parties. If from either or both sources it ap+ 
pears that the sales are made by the mortgagor, with the consent of the 
mortgagee, for the benefit of the former, then the case is brought within 
the rule announced in Rohinson v. EUiott." The mortgage was sustained 
on the ground that the evidepce ' failed to show that it was used or in- 
tended as a cover and protection to the mortgagor. 

Thèse cases are ail that are reported in the lowa districts, and fairly 
represent the views held by the fédéral courts in lowa upon the quès- 
tiohs therein involved. It will be noticed that thèse cases présent two 
différent questions: 

Mrst. The rule to be followed where the mortgagee has intentionally 
withheld the mortgage from record, permitting the niortgagor to remain 
in possession, and to deal with the stock covered by the mortgage as his 
own, and thereby aiding the mortgagor to buy goods on crédit, which 
ôtherwise he could not hâve donc, which goods, when so bought on 
cpedit, and added to the stock, pass, by the terms of the mortgage, to 
the mortgagee. The cases cited hold that the fact that the mortgage was 
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not recorded is a matter open to explanation; but, if it appears that the 
mortgagee intentionally withlield the instrument from record, keeping 
the existence thereof secret, and permitted the mortgagor to remain in 
possession of and deal with the stock of goods as his own, and to buy 
additions to the stock on crédit, thereby aiding the mortgagor in mak- 
ing purchases of goods on a false crédit, the goods, when thus purchased, 
being added to the stock covered by the morigage, the ^mortgagee will 
be estopped, as against parties thus misled, from asserting the existence 
of a lien under his mortgage. 

In the leading case of Pickard v. Sears, 6 Adol. & E. 469, it was stated 
that "the rule of law is dear that where one; by his words or conduct, 
willfully causes another to believe the existence.of a certain state of things, 
and induces him to act on that belief so as to alter his own previous po- 
sition, the former is concluded from averring against the latter a différent 
state of things as existing at the same time;" or, as stated in the subsé- 
quent case of Gregg v. Wdls, 10 Adol. & E. 90: "A party who negligently 
or culpably stands by, and allows another to contract on the faith and 
understanding of a factwhich be can contradict, cannotafterwards dispute 
that fact in an action against the person whom he has himself assisted in 
deceiving." 

In Morgan v. Raîlroad Co., 96 U. S. 716, in discussing the effect of an' 
estoppd in pais, it is said: 

"The principle is an important one in the administration of the law. It 
not unfrequently gives triumph to right and justice when nothing else could 
save them from! defeat. It proceeds upon the ground that he who has beeii 
silent as to his alleged rights when he ought in good faith to hâve spoken, 
shall not be heard to speai when he ought to be silent. He is not permitted 
to deny a state of things which, by his culpable silence or misrepresentations, 
he had led another to believe existed, and who has acted accordingly upon 
that belief. The doctrine always présupposes error on one side, and fault or 
fraud upon the other, and some defect of which it would be inéquitable for 
the party against whom the doctrine is asserted to take advantage." 

In the cases in which an estoppel has been applied to defeat the 
mortgage lien, it appears that there was error on part of the creditors, 
who were induced to sell their goods on crédit to one whom they sup- 
posed was in fact the owner of an unincumbered stock of goods, and 
whom they were justified in believing was in truth the full owner of the 
goods, with the undoubted right to sell the same and apply the proceeds 
to the payment of the debts created in replenishing the stock, whereas, 
in fact, if the mortgage be held valid, he was not such owner, and the 
goods, so soon as added to the stock, became bound for the mortgage 
debt, and this error arose from the fault of the mortgagee, in that, while 
he permitted the mortgagor to remain in possession and deal with the 
stock as his own, he also intentionally withheld the mortgage from rec- 
ord, thereby enabling and aiding the mortgagor, by means of a false 
crédit, to buy goods on crédit, and thus subject to the lien of his mort- 
gage property procured from the owner by means of a misrepresentation 
to which he has given aid and countenance by withholding the mort- 
v.29F.no.l2— 37 
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gage from record. No décision upon this exact question by the suprême 
court of lowa has been called to my attention, but that court bas always 
fuUy recognized and enforced. the doctrine of estoppel in cases demand- 
ing its application, and will doubtless do ao, in cases involving chattel 
mortgages, when the facts are such as to require and justify the applica- 
tion of the principle. 

The. second question presented and decided in the cases arising in th« 
fédéral courts is the rule to be applied when it appears that the mort- 
gagor has, with the assent of the mo'rtgagee, been left in possession of the 
stock covered by the mortgage, with the right to sell the goods, and use 
the proceeds for his own benefit, and not for the purpose of paying the 
mortgage debt. The doctrine of the cases is that where it appears from 
the provisions and stipulations of the mortgage, or from the acts of the 
parties, or from both sources, that! it was the intent of the parties that 
the mortgagor should remain in possession of the stock of goods, and sell 
the same in the usual course of business, and apply the proceeds to his 
own uses and benefit, and not to the payment of the mortgage debt, this 
is évidence showing that the mortgage, instead of being intended as a 
bonafide security for a debt, was intended and used as a means of hinder- 
ing and delaying other creditors, aAd as a protection to the debtor, en- 
abling him to carry on his business, and sell the property for his own 
benefit under the shield of the chattel mortgage; and where, in fact, this 
has been the use made of the mortgage, the inference of fraud is an in- 
ference of law. It will also be borne in niind that parties are presumed 
to hâve intended that which is the necessary and natural resuit of their 
own deliberate acts; and that, m determining the intent of parties, the 
évidence of their acts is of more weight than their mère statements or 
déclarations, even though under oath. 

We find, then, that the décisions in the fédéral courts hold that, under 
the statute of lowa, the mère failure to record a chattel mortgage does 
not, as between the mortgagor and mortgagee, render the same invalid; 
that it has full force, and is valid as to third parties who bave actual 
knowledge of its existence, the same as though recorded; and that, in the 
absence of fraud or grounds of estoppel, it takes effect when it is finally 
recorded, and becomes a lien as against ail parties who hâve not acquired 
rights by purchafie, or liens prior to the date of record in ignorance of the 
existence of the mortgage; that the retajning of possession of the mort- 
gaged property, with the right to sell the same in the usual course of 
trade, is permissible ander the lowa statute, provided such possession 
and selling are not used as a means of defrauding other creditors. Rob- 
inson V. EUioU, Oragin v. Gamîchad, Orooks v. Stuart, supra. On thèse 
questions, which are mainly dépendent Upon the construction of the lowa 
statute, the fédéral courts follow the rulings made by the suprême court 
oflowa. 

As to the rule to be applied when the mortgagee întentionally with- 
holds the mortgage from record, and aids the mortgagor in purchasing 
goods on crédit from parties who do not know of the existence of the 
secret lien, the doctrine of estoppel is applied, in order to prevent the 
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perpétration of a fraud upon innocent parties. This is the application 
of a familiar prihciple, not dépendent upon the lowa statute. 

On the question of invalidity as against creditors, the rulings made in 
the fédéral courts find ample support in the doctrines announced in 
Hughes v. Cory. That case expressly holds that, granting the right to 
exécute a mortgage upon a stock of goods, with a stipulation that the 
mortgagor may, for a time, remain in possession and seU the goods, ap- 
plying the proceeds to the paymen^ of his debts, still "a creditor ought 
not to be suffered to secure himself by means which will ultimately 
work an injury to third persons; nor ought a debtor in failing or insolv- 
ent circumstances be permitted by deed, mortgage, or assignment so to 
dispose of his property as to réservé a portion for himself, or to postpone 
his creditors;" and, further, that in case permission to sell for a limited 
timo is given, "espëcially if the stipulated proceeds were strictly applied 
towards the réduction of the debt, this would of itself be no very satis- 
factory évidence that the mortgage was fraudulent; that is, that it waa 
taken to delay and keep off bther creditors, and for the benefit of the 
mortgagor. But if the debt exceeded the value of the goods; if the sales 
were made, and the proceeds not applied, and the property was depreci- 
ating or being gradually dissipated or appropriated to the mortgagor's 
use, — this would be quite satisfactory évidence, certainly, unless rebut- 
ted and explained, that the mortgage was intended, not as a security to 
the mortgagee, but as a shield to the mortgagor, and therefore fraudu- 
lent." 

What is required in the administration of the law in cases of the char- 
acter under considération is, on the one hand, to recognize and enforce 
the right of a creditor to obtain, and the debtor to give, security for the 
payment of an honest debt, even though the form of the security may be 
such aa to prevent other creditors from levying upon the property of the 
commoa debtor until the secured creditor is paid in fuU, and, on the 
other hand, to prevent such a use being made of a security given as that 
it opérâtes as a shield and protection to the debtor, enabling him to use 
and consume for his own benefit the property covered by the mortgage, 
and yet leaves the debt supposedto be secured thereby unpaid; for, if 
this is allowable, it clearly foUows that the security, instead of being in 
fact a security for the benefit of the creditor, turns out to be a security 
to the debtor against the claims of other creditors, who are consequently 
unjustly hindered and delay ed in obtaining satisfaction of the debts 
honestly due them. 

Where a creditor takes security by way of mortgage upon a stock of 
goods, leaving the mortgagor in possession with the right to sell in the 
usual course of trade, the circumstances require of him that he shall not 
permit his security to be used as a cover and shield to the debtor, to the 
injury of other creditors. The exécution of the mortgage upon the stock 
. of goods practically prevents the other creditors from levying upon the 
stock until the debt is paid; and, as the mortgagee knows this fact, he 
should do that which equity and good conscience require under the cir- 
cumstances. To illustrate the situation. Suppose a mortgage, to se- 
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cure a hona fide debt of $5,000 due in five years, is executed upon the 
stock in trade of a merchant, and duly recorded; he beingleft in posses- 
sion, with the right to sell in the usual course of trade. Third parties 
obtain judgments against the mortgagor, and can find no property to levy 
on, save the stock in trade covered by the mortgage. As the mort' 
gagée is net in possession of the goods, a lien cannot be established on 
the goods by a garnishment of the mortgagee, nor can a personal claim 
against him be created thereby, Curtis v. Raymond, 29 lowa, 52; Mrst 
Nat. Bank v. Perry, Id. 266. The interest of the mortgagor in the 
goods is not such that the same can be levied upon under the exécution. 
Campbell v. Léonard, 11 lowa, 489; Gordon v. Hardin, 33 lowa, 550. 
Under the usual form of chattel môrtgages in lowa, if the exécution is 
levied upon the goods, the mortgagee can at once retake the goods; and, 
when this right is asserted, there is no interest left in the morigagor 
which can be made subject to the exécution. Welia v. Ohapman, 59 
lowa, 658; S. G. 13 N. W. Kep. 841. 

In Hughes v. Cory it is suggested that, if the mortgagee has the right 
to possession, the creditors might garnish, and then, under section 3216 
of the Revision, hâve a receiver appointed. The later décisions, just 
cited, show, however, that no interest in or lien upon the goods can be 
created by a garnishment, and hence no foundation can be laid for ask- 
ing the appointment of a receiver. Furthermore, section 3216 of the 
Revision, now section 2970 of the Code, is confined to cases of attach- 
ment, and cannot be made available in aid of an exécution. 

Again, in Hughes v. Cory, it is said that, if the créditer admits "the 
validity of the mortgage, he can levy on the goods, — certainly after a 
tender." It has been since decided that the mortgagor has no interest 
left in the mortgaged goods which can be levied upon. How, then, can 
the exécution creditors become clothed with the right to make a tender? 
Ordinarily, the debtor cannot compel the creditor to accept payment of 
the debt until the same becomes due. If the creditors bavé no lien upon 
the goods, and cannot create any until after a tender, upon what is the 
right to make the tender and compel its acceptance based? But even 
if the right to make a tender exists, and by making the same the right 
to levy upon the stock covered by the mortgage is thereby conferred, 
still, in many cases, it would be but a barren right. The judgments held 
by the unsecured creditors may be for amounts due to laborers, or per- 
sons of limited means, who would be wholly unable to raise the sum of 
money needed to make the requisite tender. Indeed, in the great ma- 
jority of cases, the necessity of tendering, and, if accepted, paying, the 
amount due upon the mortgage, would practically preclude the credit- 
ors from making a levy upon their exécutions, even if the right so to do 
was beyond question. 

Therefore, in the supposed case of a valid mortgage for $5,000, paya- 
ble in five years, upon a stock of goods left in possession of the mort- 
gagor, with the right to sell in the usual course of trade, in what way 
could exécution creditors reach the debtor's property included in the 
mortgage? In fact, does any légal method exist? Are not the crédit- 
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ors, in the supposed case, under the décisions of the suprême court of 
lowa, compelled practically to wait until the goods are released from the 
protecting lien and shield of the mortgage, by the payment of the debt 
secured thereby? If there exists any shprter path, it has not yet been 
made plain, and he who makes the venture must do so knowing that 
many dangers and pitfalls surround the way, even if no absolutely in- 
surmountable barriers are encountered. 

I am not arguing that the doctrines found in the several décisions of 
the suprême court of lowa construing the rights of creditors under the 
statute of lowa are not correct expositions of the law. Justthe contrary. 
It is because, under the statute of lowa as expounded by the suprême 
court of the state, creditors are placed at such a disadvantage when a 
mori^age is executed upon a stock of merchandise, leaving tho mortgagor 
in possession, that it becomes the duty of the mortgagee not to increase 
this disadvantage by lâches on his part. It seems too often to be 'as- 
sumed by counsel and clients that if, in fact, there is an honest debt due, 
and a mortgage to secure its payment at a future day can be procured 
upon the stock in trade of the debtor, that the only duty incumbentupon 
the mortgagee is to see to it that the stock is not reduced below the 
amount needed to ultimately pay the mortgage debt, and that, therefore, 
the mortgagor may permit the debtor to remain in possession, sellingthe 
goods in the usual course of trade, and using the proceeds to carry on the 
business and pay the family expansés of the debtor, or for any other 
purpose the mortgagee may see fit; and that, as the motive of the cred- 
itor was simply to get his debt secured, and, that being accomplished, he 
is wUling that the debtor may continue his business for an unlimited 
time in his own way, and without accountability for the proceeds real- 
ized from the mortgaged property, it cannot be said that the intent of the 
y>arties was to unjustly hinder and delay the other creditors. 

This view of the question whoUy ignores the rights of the other cred- 
itors, and the duty the mortgagee owes to them. In taking the mort- 
gage upon the stock in trade of the common debtor, and leaving him in 
possession with the right to sell, the mortgagee knows that the légal effeet 
of his act is to place the stock under the protection of the mortgage, and 
thereby, so long as the mortgage remains in force, practically to shield 
the property from being seized in satisfaction of the debts due the unse- 
cured creditors. He knows that, equitably if not legally, the surplus of 
the stock over and above so much as may be needed to satisfy his claim 
belongs to the creditors; that is to say, is justly liable for the debts due 
them. He has no right to waste or destroy this surplus, nor is he justi- 
fied in aiding the debtor in so dôing, nor is he justified in permitting the 
debtor, under the shield of his mortgage, to consume the surplus for his 
(the debtor's) use and benefit. If he does do so, then he is aiding the 
debtor in using the mortgage as a means of keeping the other creditors 
at bay, while the property is being appropriated, not to the payment of 
the mortgage debt, but to the uses of the debtor. In order to prevent 
just such a resuit, it is the duty of the mortgagee, in order that the other 
creditors may not be unjustly debarred from subjecting the property of 
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the debtor to the pàyment of their claims, to see to it that the proceeds 
of the stock are fairly applied to the payment of the debt secured by the 
mortgage, and are not consumed by the debtor for his own benefit, and 
thus placed forever beyond the reach of the other creditors, whose claims 
and equitiea are as meritorious as his own. 

AU that is required of a mortgagee, under the doctrines laid down in 
the décisions of the fédéral courts, is that, for the protection of third par- 
ties from whom the mortgagor may btherwise buy goods on crédit, they 
being ignorant of the existence of the mortgage lien, the mortgagee must 
place his mortgage on record promptly, which is nothing more than is 
required of hini by the statute of lowa; and he must not permit the 
mortgagor, under cover of the mortgage, to sell the property, and, in- 
stead of applying the proceeds to the payment of the debt secured by the 
mortgage, use the same for his own benelit. Certainly, thèse require- 
ments are not burdensome upon the mortgagee, and expérience shows 
that, unless they are enforced, chattel mortgages become in fact an easy 
means of hindering and delaying creditors for the benefit of the mort- 
gagor, — a resuit which proves the wisdom of the rule which holds that 
it is the duty of the mortgagee to observe the requiremenis above named. 

Properly construed and applied, the principles announced in Hughes 
V. Cory sustain every ruling found in the cases subsequently decided by 
the fédéral courts, and, instead of there being a want of substantial har- 
mony between the principles enforced by the fédéral courts and by the 
suprême court of lowa upon thèse questions, it seems to me that, prao- 
tically, they are in accord. It is this belief, and the hope that a com- 
parison of the décisions would show such substantial agreement, and tend 
to make clear the rules to be applied in cases of this character, that haa 
led me into preparing so lengthy an opinion in the présent cause. 
Whether I hâve succeeded, in any degree, in accomplishing the object 
aimed at, may be doubtful; but I only hope that I hâve not made "con- 
fusion worse confounded." 

Corning at last to the facts of this particular case, what do we find ? 
The mortgage was executed August 30, 1884, to secure three notes ma- 
turing September 29, October 29, and November 28, 1884. None of 
thèse notes were paid at maturity, yet the mortgage was not recorded 
until in March, 1885. Why ? The mortgagor testifies that it was un- 
derstood and agreed that it should not be recorded, as it would injure 
his crédit. . The oflBcers of the bank deny that there was any agreement 
not to record the mortgage, but give no explanation why it was withheld 
from record, except that they relied on the mortgagor's promise to pay. 
When the notes matured, they were not paid, and the bank ofBcers tes- 
tify that they repeatedly urged and demanded payment of the notes, but 
unsuccessfully. Under such circumstances, it is not possible that the 
bank was actuated by any purpose in withholding the mortgage from the 
record other than that of aiding Porterfield to maintain afalse crédit, and 
by means thereof to purchase goods on crédit, which, being added to 
the mortgaged stock, beoâme subject to the lien of the mortgage held by 
the bank. As against complainants, therefore, who were misled into 
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selling nearly $4,000 worth of goods on crédit, and which now form a 
large part of the stock upon which the bank claims a prior lien under its 
mortgage, it must be held that the bank is estopped from asserting any 
rights under its mortgage. 

Furthermore, it àppears from the évidence that, after the last note 
secured by the mortgage came due, to-wit, November 28, 1884, the 
mortgagee permitted the mortgagor to remain in possession until March 
20, 1885j and to sell the goods, using the proceeds for bis own purposes. 
It appears that the bank held a mortgage upon the homestead of Pôrter- 
field to secure a debt of $5,000. From the money realized from the sale 
of the mortgaged goods, the bank received and applied $2,000 in part 
payment of the real-estate mortgage; thereby relieving the homestead, 
which is exempt from exécution, from so much of the debt resting 
thereon. This was the exact équivalent of handing the money to Mr. 
Porterfield to be hidden away by him beyond the reach of légal process. 
The officers pf the bank testify that they felt a sympathy for Mrs. Por- 
terfield, and that Porterfield would not agrée to apply the money on the 
chattel mortgage debt, and that they yielded, and made the application 
upon the homestead mortgage. This is no excuse. The money was in 
the bank, and the bank had the undoubted légal right to charge up 
against it the overdue notes. Again, the money, as the proceeds of the 
mortgaged stock, was l^ally applicable to payment of the debt secured 
on the stock. 

The bank, having full légal, as well as actual, control over the money, 
instead of applying the same to the payment of the mortgage debt, per- 
mitted Porterfield to apply it in payment of the debt secured on the 
homestead; thereby effectually withdrawing the sum thus paid from 
reach of the other creditors. Not only this, but the moneys realized 
from the sale of the stock during the seven months Porterfield remained 
in possession, and which were not deposited in bank, were not used in 
reducing the debt due the bank, but were otherwise used by Porterfield. 

The bank ofi&cials and their counsel are unquestionably honest in the 
belief they express, that no just exception in any particular can be taken 
to the action of the bank in the premises; and it is for this reason that I 
hâve said that a mischievous misconception seems to be entertained by 
many in regard to the rights and duties of mortgagees towards other cred- 
itors. In effect, it is claimed on behalf of the bank that it had à per- 
fect right to ieave the mortgagor in fuU possession of the stock of goods, 
and yet withhold the mortgage from the record, not only until the debt 
secured thereby Came due, but for months afterwards, and by so doing 
to aid thé mortgagee in keeping up a false crédit, and to buy on crédit 
large quantities of goods from parties who had ho knowledge of the ex- 
istence of the mortgage, which goods, when bought, were added to the 
stock, and thus rendered liable to the secret lien of the mortgage; and, 
further, that the bank was entirely justifiable, not only in permitting 
the mortgagor to sell the goods up to the date of the maturity of the 
mortgage, but for months thereàfter, using the proceeds, not in payment 
of the mortgage debt, but for other purposes bénéficiai to the mort- 
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gagor, but aiso in permitting the mortgagor to use $2,000 of the money 
in hands pf the bank, in payment.of a lien upon bis homestead; thus 
practically withdrawing this si^m from the reach of other creditors, the 
payaient being made when the bank knew that Porterfield was hopelessly 
insolvent. 

The most libéral construction of the doctrines announced in Hughes v. 
Cory wQuld not suflBce lo sustain the validity of this mortgage under 
the undisputed facts of the case, and it must therefore be declared void 
as against coniplainants. 

As the case in volves other issues, and the rights of other parties, which 
are not yet ready for a hearing, the décision now made is confined 
simply to the question arising between complainants and the savings 
bank; and is to the effect that, as against complainants, the chattel mort- 
gage held by the bank is invalid and void. 



CoBUBN and'others v. Cedab Valley Land & Cattlb Co., Limited. 

Cedab Valley Eand & Cattlb Co., Limited, v. Cobubn and others. 

{Circuit Court, W. B. Missouri, W. X>. July, 1886.) 

1. Sbtti/Bmhnt— Pbnding Litigation — Pbesumption as to Completbnbss and 

FlNALITT. 

Wherever parties are in litigation, having antagonistic daims, and a settle- 
ment is proposée! and acoepted, it will be presumed that ail matters in contro- 
versy in that litigation were included within the settlement, uniess the contrary 
clearly appears. 

2. Samk — EVIDBKOE Kbviewed— COSTS. 

The évidence in this case reviewed at length, and held, that there has been 
a fuU settlement of ail the matters in controversy, and that the several bills 
and cross-bills must be dismissed, each party paying his own costs. 

In Equity. Bill and cross-bill. 

For a statement of the facts in thîs case, see 2S Fed. Eep. 791. 
Coburn & Ewing applied for a rehearing, Bee post, 586. 
Karnes d Ess and /. Q. Waters, for Coburn & Ewing. 
George W. McGrary and Adams é Field, for the Company. 

Beewbb, J. There hâve been two actions pending between thèse 
parties in each of which both bill and cross-bill were filed. While 
thus pending, negotiations for settlement were entered into, which 
bave resulted in a settlement, and the question now presented is the 
extent of that settlement. After several propositions had been made 
by both parties, on the twenty-seventh of February, the cattle Com- 
pany sent to Coburn & Ewing a letter in which ail propositions of 
theirs were declined, and in which it was stated that "the only terma 
upon which the board can agrée to compromise the claim of the com- 
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pany are as follows:" Thîs proposition was unconditionally accepted, 
and its terms hâve been complied with by Coburn & Ewing. Now 
they insist that ail that was settled was the claim of the company as 
presented in its pleadings, while their claims remain open and un- 
disposed of. The company, on the other hand, insista that ail the 
matters in controversy, including ail the claiiùs of both parties pre- 
sented in thèse two actions, were included in the settlement and are 
disposed of by the same. I think the company is right, and for thèse 
reasons : 

1. Wherever parties are in litigation, having antagonistic claims, 
and a settlement is proposed and accepted, it will be presumed that 
ail matters in controversy in that litigation are included within the 
settlemeiit, unless the contrary clearly appears. 

2. It is perfectly obvions that the cattle company intended by its 
proposition to cover ail the claims in controversy. It is true, in the 
letter it says "the claim of the company;" and in a narrow and 
technicàl sensé that undoubtedly means simply its cause of action, 
and would îlot embrace any distinct cause of action in behalf of the 
adverse party. But it is not a strained or unnatural use of lan- 
guage to constirue it as applicable to the amount which the company 
claimed as the balance due after the adjustment and settlement of 
the respective claims of both parties. That suoh was the intent of 
the company is obvions from a preceding paragraph of that letter in 
which tbe company uses this language : 

"The board hâve under their very careful considération Messrs. Karnes & 
Ess' letter, dated the twenty-sixth of January, 1886, containing two alterna- 
tive offers by Messrs. Coburn & Ewing for the settlement of the claims made 
by the Cedar Yalley Land & Cattle Company upon them." 

In this is seen it speaks of offers made for settlement of the claims 
of the company, claims made by the company upon Coburn & Ewing. 
Turning to the letter referred to, we find that it was in terms a prop- 
osition for settlement of the entire controversy, and including the 
claims of both parties. Thus, in its letter proposing this settlement, 
the company placed an unmistakable interprétation upon the expres- 
sion "claim of the company." 

Further, immediately uponreceipt of the letter acceptingthis prop- 
osition, counéel for the company wrote a letter, which was received 
by Coburn & Ewing, in which he stated, "of course it is understood 
that the settlement embraces ail the matters involved in the pending 
litigation in the several suits between the parties." So not only is 
the intent of the company clear, but it is also clear that Coburn & 
Ewing had full notice of that intent. Now, a contraot (and this set- 
tlement is nothing but a contract) implies the agreement of two minds 
as to certain matters. What the company intends is clear, and that 
Coburn & Ewing had knowledge of that intent is equally clear. Of 
course, if they proceeded with the settlement with notice of what the 
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Company meant by the terms used, they accepted the contract apon 
that basis. 

Further, on the twenty-nintb of April, after the acoeptance of this 
proposition of settlement, a bond was presented to Mr. Coburn which 
contained this language : .."In accordance with our letter of date 
February 27, 1886, accepting terms of compromise between us." 
Not satisfied with this language, Mr. Coburn, ia. his own hand-writ- 
ing, interlined thèse words after theword "compromise," "of allpend- 
ing litigation," which elearly shows that he understood that the settle- 
ment covered ail the claims in controversy. 

JPinally and chiefly, thèse actions were pending in a court of equity, 
and Buch a court will see that good faith and fair dealing are ob- 
served by both parties. After this proposition had been made and 
accepted, and before anything had been done except handing to coun- 
sel Bome certificates of stock, Coburn & Ewing were elearly notified 
of what the Company intended by this proposition. Much remained 
to be doue; cattle were to be valued, counted, and delivered; it was 
an easy thing to hand back the certificates of stock. If they were 
unwilling to accept the flettlemeijt when informed what the company 
understood and intended by the proposition, it was their duty to say : 
"We hav^ misunderstood the scope of your proposition. If you meau 
ail that yqu now say, we did not accept it; we hâve never corne to 
any agreeinent." Instead of that, after fuU notice they go on and 
comply with ail the terms of the proposition. It is too làte for them 
now to say: "We did not suppose that the proposition meant ail 
that thecompariy now claims; we thought it meant only a settlement 
of balf thô case, and insist upon tne right to prosecute the other 
half." 

I think the parties are entitled to a decree, reciting that upon the 
évidence piresented the court finds that there has been a fnll settle- 
ment of ail the matters in controversy, and ordering that the several 
bills and oross-bills be dismissed, each party paying its own costs. 



Cebab Valley Land & Cattle Co. v. Cobubn and others. 
\Cfircmi Court, W. D. Missouri, W. D. November, 1886.) 

1. EqTJITT— SuPPLBMENTAIi BiLIi— "WhBN NeCESSABY. 

Matters transpiring after the filing of the original bill or cross-bill' in equity, 
changing or aftecting the issues, should be presented by supplemental bill. 

2. Samb — COMPBOMiSE — Matters of Foem — Estoppbi.. 

Bntwhereitappears that after the issues were joined the parties entered 
into an agreement of compromise, and a dispute having arisen as to the true 
meaning and intent of that agreement, the parties appeared before the court, 
presented a pétition for a decree, and submitted ail the facts as fully and 
elearly as thismight hâve been done under a supplemental bill, no objection 
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on account of form beîng suggested, and where the court, upon such hear 
ing, construed the agreement of compromise, and entered decree in accord- 
ance tierewith, neither payty will be permitted thereafter to raise a mère 
question of form. The decree thus rendered cannot be attacked on the 
ground that there vras no Bupplemental bill flled, nor upon the ground that 
the proof submitted was in the f orm of affldavits, and no cross-examination 
was had, ail this having been done without objection. 

In Equity. Application by défendants for rehearing. See ante, 
684. 

George W. McOrary and Adams de Field, for the Company. 
Kames é Ess and J. O. Waters, for Coburn & Ewing. 

Beeweb, J. Coburn & Ewing pétition for a rehearing. They ob- 
ject that the decree as entered shows a final settlement of ail matters 
in controyersy, and dismisses tbe bills and cross-bills, when in fact 
there was no final settlement, and when under the pleadings no such 
question was in issue or could be determined. The facts are thèse : 
Âfter bills and cross-bills had been filed, some compromise was ef- 
fected. Of that there is no dispute. The Cedar Valley Company 
filed a pétition alleging that ail claims in dispute bad been settled, 
and asking a decree accordingly. A bearing was had; affidavits and 
other testimony presented without objection. Bôth parties appeared 
and argued the question. No objection was made to the form of the 
proceeding ; the only objections being that in fact the settlement was 
only partial instead of total, and that the court had no right to in- 
quire into the matter, but could only dismiss the bills and cross-bills. 
Now it is insisted that if anything bad transpired since the filing of 
the original bills and cross-bills, changing and affecting the issues, 
such new matter should bave been presented by supplemental bill. 
I think counsel are right and that such is the true practice. But that 
is a mère matter of form. Ail the facts were presented as fuUy and 
as clearly as though stated in a supplemental bill. No objection on 
account of form was suggested. Will a party be permitted to test 
the judgment of the court on the substance of the controversy, and 
upon defeat tben for the ûrst time raise a mère question of form ? 
Nothing can be plainer. When cases of an équitable nature are re- 
moved from a state court seldom is the plaintiff's pleading in the fuU 
and précise form of a bill in equity. If parties insist, repleading is 
ordered. But if not, and ail the facts are stated, will the court, after 
decree, set it aside, simply because the pleading does not contain ail 
the formalities of a bill ? Such a proceeding would give a bitter irony 
to the appellation of the court as a court of equity. So hère, it is 
not pretended that ail the facts were not stated but only that they 
were not presented through the formalities of a supplemental bill. 
Coburn k Ewing were eut off from no right, were not prev«nted from 
making a fuU défense. They had every opportunity they asked. 

Again, it is insisted that affidavits were used, and not dépositions; 
that no crôss-examination was had, etc. But ail tbis was by con- 
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sent, or at least without objection. They offered affidavits them- 
selves, and had ail the time they sought for presenting their testi- 
mony. They never asked to take dépositions, or the privilège of 
cross-examination, or time to produce more testimony, of which they 
now say they hâve an abundance. They made no objection, as to 
the manner in which the testimony was presented, and I doubt not 
that if ail the testimony had been by oral examination of witnesses 
in open court such irregularity, if acquiesced in at the time, would 
hâve furnished no ground for setting aside the decree based thereon. 
He who keeps silent when he sbould speak must keep silent forever 
thereafter. 

Of the mérita of the case, I shall add nothing to what I said before, 
when ordering the decree ; and of the duty of the court to render 
such a decree upon the application of either party, when there has 
been in faet a full comptomise and settlement, I bave no doubt. 
The application for a correction of the decree and for rehearing is 
denied. 



Geegoby ». Peke and others. 
(Gircuii Court, D. Massachusetts.. December 17, 1886.) 

1. Equitt— Ckoss-Bill — Kecbssaky t6 Complète Decrbb. 

Plaintiff, by his bill in equity, claimed to be the équitable owner of certain 
notes in the possession of défendant P. , and asked that P. be Gompelled to de- 
liver the jaotes to him, and that défendant S., the maker, be rçstrained from 
making payment thereon to any one but plaintiff. Défendant S., in his an- 
swer, averred that V. had an interest in the notes, and asked that V. be made 
a co-defendant, which was granted. V. apjjeared and answered, setting up 
his interest. He asked leave to flle a cross-bill, in order that the court might 
make a complète decree. Eeld, that he should hâve leave to flle his cross- 
bill, as, since the plaintifif sought to restrain défendant S. from making pay- 
ment to any one but himself, that was the only way in which défendant V. 
can obtain full relief. 

9. Samb— Service. 

A cross-bill being auxiliary to the original bill, service may be had on the 
attorney of record, and it is no objection to it that the party is out of the ju- 
risdiction of the court. 

In Equity. 

F. A. Brooks, for complainant. 
F. H. Talbot, for défendant Pike. 
Gray & Smft, for défendant Swift. 
W. F. Whartm, for Kemp Van Be. 

CoLT, J. Under the rules of equity pleading, I bave no doubt of the 
right of Kemp Van Ee to file a cross-bill in the case. 'In the original 
bill Gregory claims to be the équitable owner of the notes in controversy, 
and he prays that défendant Pike'may be compelled to surrender the 
notes, and deliver them to him, and that défendant Swift, the maker, 
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may be restraitied from dealing with any other person than the plaintiff, 
as the lawful owner of the notes, and from making payaient of the same, 
or any part thereof, except to the plaintiff. Upon this bill it was proper 
for the défendant Swift, the maker of the notes, in his answer, to ask 
that J. C. Kemp Van Ée and George W. Butterfield, who claimed an 
interest in thèse notes, should also be made parties before any decree 
should beentered binding Mm, and the court properly directed that they 
b« made parties défendant. Kemp Van Ee thereupon appears and an- 
swers, setting out his claim to one-half of one of the notes in controversy. 
As he cannot obtfiin full relief as a co-defendant, he now asks leave to file 
a cross-bill, in order that a complète decree may be obtained, and to bring 
the whole question in controversy before the court. 

It is strongly urged by the plaintifif thiat Kemp Van Ee bas no inter- 
est in the subject-matterof the original suit, and that, therefore, he bas 
no right to file a cross-bill. The controversy, it issaid, is between Greg- 
ory and Pike for the possession of certain notes, with which controversy 
Kemp Van Eé bas no concern. It is manifest, however, that a decree 
in favor of Gregory, which would transfer to him possession of thèse 
notes under claim of ownership, and which enjoins Swift, the maker, 
from making payment of the same, or any part thereof, except to him, 
would necessarily affect the interests of Kemp Van Ee. Suppose Greg- 
ory, on obtaining possession, should transfer thèse notes to other par- 
ties, or should collect them of Swift. If Gregory should obtain posses- 
sion of thèse notes, it would be necessary for Kemp Van Ee to bring suit 
against Gregory, seeking to enjoin any transfer or disposition of the notes 
until his interests were passed upon. Under thèse circumstances, it is 
the clear duty of the court to permit this cross-bill to be filed to settle, 
as far as possible, the whole controversy, by making a complète decree. 
The plaintiff might possibly bave framed his bill so as to bave confined 
the controversy to himself and défendant Pike, but Kemp Van Ee hav- 
ing been made a party défendant, and his alleged interest appearing to 
the court in his answer, it would be manifestly irregular to dismiss him 
from the case, or to deny him the right to file a cross-bill, and so obtain 
full relief. A cross-bill is brought by a défendant in a suit against the 
plaintiff in the same suit, or against other défendants in the same suit, 
or against both, touching the matters in question in the original bill. 
Ayres v. Carver, 17 How. 591; 2 Daniell, Ch. Pr. C4th Ed.) 1548; Story, 
Eq. PI. § 389; 1 Hoff. Ch. Pr. 345. It may be brought (1) to enable 
the défendant to support his own case by a discovery from the plaintiff; 
or (2) where it is too late to use the same défense by way of plea or 
answer, — as after a replication and issue joined; or (3) to obtain relief 
against the plaintiff in the original cause; or (4) to settle conflicting 
claims between co-defendants which it is found necessary to adjust be- 
fore a complète decree can be made upon the subject-matter of the orig- 
inal suit, and the rights of the parties therein. 1 Hoff. Ch. Pr. 345. 
Cross-bills may generally be considered as a défense, or as a proceeding 
to procure a complète détermination of a matter already in litigation. 
Daniell, Ch. PI. & Pr. (4th Ed.) 1549. 



5Ô0' FEDERAL EEPOBTEB. 

TKis cross-bill is, ia effect.a défense to the original bill. It seeks, aa 
against Gregory, the plaintiff, to eatablish an équitable claim to one-half 
of one of the notes mentioned in the bill, and it also seeks to settle the 
conflicting claims between co-defendants, which, of itself, is a good 
ground for filing such bill. Story says: 

"It also frequéntly happens, and particularly if any question arises between 
two défendants to a bill, that the œurt cannot make a complète decree vvith- 
out a cross-bill to bring every matter in dispute completely before the court." 
Eq. PI. § 392. 

The case of Weaver v. Alter, 3 Woods, 152, is cited by counsel to the 
point that a cross-bill only designed to settle the controversy between co- 
defendants is irregular. The doctrine of Weaver v. Mter is that, unlesa 
the settienient is necessary to a complète decree upon the case made by 
the original bill, a controversy between co-defendants to a bill in equity 
cannot form the subject-matter of a cross-bill. In that case the subject- 
matter brought forward in the cross-bill was entirely independent and 
distinct from the subject-matter of the original biU, which is not the case 
hère. Nor do I think the cross-bill is irregular in joining Butterfield as 
a party défendant, or in the relief it seeks against Swift. Butterfield 
was ordered to be made a party défendant in the original suit, and may 
still appear, while the relief asked for against Swift is proper to a déter- 
mination of the whole controversy; ,So far as the jurisdiction of the court 
basattached to the controversy and the parties, it is co-extensive with 
ail the equities of the cause. 

The objection that a cross-bill will not lie because the défendant Pike 
is not within the jurisdiction of the court is untenable, because in the 
United States courtjg, where a cross-bill, which is auxiliary to the orig- 
inal biU, is filed, substituted service may be had upon the attorney of 
record. Eckert v. Bauert, 4 Wash. C. C. 370; Ward v. Sebring, Id. 472; 
Ixnoendein v. QlideweUf 5 Dill. 325. 



Pattèn and others ». Union Pao. Et. Co. 

(Circuit C<mrt, D. Colorado. December 11, 1886.) 

1. Cakriers — Op Qoodb— LrEH foh Fbbight — Raixkoad Companibs— Trans- 

POKTATION BETOND LiNES — SPECIAL INSTRUCTIONS TO FiRST CaRRIBR A9 
TO FORWAKDING. 

A carrier receiving goods for transmiBsion over Us own line, and con- 
signed to a place beyond, has the apparent authority to forward the same to 
the place of destination by any of the ordinary routes thereto, and a second car- 
rier, receiving the goods in thé uëual and ordinary course of business, with- 
out notice of any spécial instructions to the flrst carrier, and transporting 
them to the place of destination, is entitled to demand the ordinary and usuaL 
freight therefor, 
3. Samb— NOTICE ofSpbciai, Instructioïts. 

The fact that, when the second carrier received the goods from the flrst, 
they were loaded in an appropriately marked car of the particular railroad 
over which the flrst carrier was instructed to forward them, 49es not amount 
to implied notice to the second carrier of such instructions.- ' 
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At Law. Eeplevin. 

R. D. Thompson, for plaintiffs. 

Teller é Orahood, for défendants, 

Brewer, J. The facts in this case are thèse : Plaintiffs shipped 
from Kirksville, Ohio, to I)enver, Colorado, a car-load of lumber. 
They delivered it to the Baltimore & Ohio Bailroad Company, at 
Kirksville, for transportation by it to Chicago, with instructions to for- 
' ward it by the Chicago & Alton and the Atchison, Topeka & Santa Fe 
lines. They had made contract arrangements with the latter Com- 
pany for spécial rates. Disregarding the instructions, the Baltimore 
& Ohio Company delivered the carat Chicago, in the usual course of 
business, to the Chicago, Bock Island & Pacific Company, which, in 
its turn, delivered it to the défendant, by whom it was finally brought 
to Denver. Défendant, baving paid ail prior charges for freight of 
the Baltimore & Ohio and the Chicago, Bock Island & Pacific Corn- 
panies, claimed a lien for thèse charges, as well as for its own. 
Plaintiffs declined to pay thèse charges, and brought this action of 
replevin. The contention of the plaintiffs is that the Baltimore & Ohio 
Company was a spécial agent, with limited powers, and that it disre- 
garded its instructions, and exceeded its authority; that the oarriage 
by the défendant Company, as well as the prior carrier, the Chicago, 
Eock Island & Pacific, was without authority from and against the 
wUl of the owners, and, being thus unauthorized, created np charge 
against the owners fctr compensation, — no right to a lien. 

The principal case cited by the plaintiffs in support of this view is 
that of Fitch \.Newberry, 1 Doug. (Mich.) 1, which unquestionably sus- 
tains their position. In a very elaborate and exhaustive opinion that 
court holds that the forwarding company is only a spécial agent, with 
limited powers ; that whoever deals with such agent is bound to take 
notice of the estent of his authority ; and that if such agent, disregard- 
ing his instructions, delivers the goods to the wrong carrier, the lat- 
ter, although he carries them to the place of destination, doe» so at 
his own risk, is not the debtor of the owner, and bas no claim fOr 
freight or lien upo'n the goods. I cannot* think, under thé présent 
conditions of transportation business, the rule therein annoûnced is 
the correct one, The true ruleis this : that a carrier, receiving gôods 
for transmission over his own line, and consigned to a place beyond, 
has the apparent authority to forward the same to the place of des- 
tination by any of the ordinary routes thereto, and that such second 
carrier, receiving the goods in the usual and ordinary course of busi- 
ness, without notice of any spécial instructions to the first carrier, 
and transporting the goods to the place of destination, is entitled to 
demand the ordinary and reasonable freight therefor. The question 
evidently turns upon the authority of the first carrier, and wbether 
the delivery to the second carrier is in pursuanceof the apparent au- 
thority conferred upon the first. I am aware of the distinction that 
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has frequently been drawn between the case of a gênerai and that of 
a spécial agent; that the formeras presnmed to hâve ail the ordinary 
powers neeessary for the accomplishment of the business intrusted to 
hinj, while the latter is one with limited and spécial powers ; and the 
further rule that one dealing with a spécial agent is bound to take 
notice of the exact powers conferred. But this gênerai rule has been 
of late years subject to considérable modification. 

The rule as recognized to-day is well stated in 1 Pars. Cont. 44, as 
follows: 

"It may, indeed, be said that every agencyis, under one aspect, spécial, and 
under anôther, gênerai. No agent has authority to be, in ail respects, and 
for ail purposes, an alt^ ego of his principal, binding him by whatever the 
agent may do in référence to any subject whatever; and therefore the agency 
must be spécial, so far as it is limited by place or time, or the extent or ehar- 
acter of the work to be done. On the other hand, every agency must be so far 
gênerai that it must cover, net merelythe précise thing to be done, but what- 
ever usually and rationally belongs to the doing of it. Of late years, courts 
seem more disposed to regard this distinction, and the rules founded upon it, 
a» altogether subordinate to that principle whieh may be called the foùnda- 
tion of the iaw of agency; namely, that a principal is responsible, either 
when he has given to an agent sufflcient authority, or when he justifies a 
party' dealing with his agent in believing that hehas given to this agent this 
authority." 

It is sometimes expressed in another way; and that is that the 
piincipal is bound by the acts of his agent, done within the apparent 
scope of the authority conferred ; and that, whether he be technically 
either a gênerai or spécial agent. I think thaï rule détermines this 
case, and thàt a common carrier, having goods in its possession con- 
signed to a point beyond its own line, is clothed with the apparent 
authority to forward thosô goods by any of the ordinary and usual 
routes. In Whitney v. Beckford, 105 Mass. 271, the court uses this 
language : 

"But when the freight is earned in good faith, under a contract of trans- 
portation made with an agent of the owner, who, according to the usages of 
the business, is clothed with apparent authority by its principal, then the 
charges for freight will constitute a valid lien upon the property, although 
the agent, by an accidentai or intentional departure from his instructions, 
sends the goods by a route not intended, or to the wrong place." 

Any other rule would work a serions hinderance to the immense 
transportation business of to-day, while this rule protects both car- 
rier and owner. If the first carrier disobeys his instructions, by 
which loss results to the ownei', such carrier is liable to an action of 
damages, and, as i^ proper, the wrong-doer suffers the loss. At the 
same time, the second and innocent carrier, having dpne the work of 
transportationk feceives, as it ought, the just freight therefor. The 
first carrier is the agent of the owner. If he has done wrong, why 
shoold not the principal be remittedto his action against his wrong- 
doing agent, and why should the burden of litigation be cast upon 
the innocent second carrier? Plaintiffs say that, in this case, they 
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wonld hâve to go to Ohio to maintain their action ; but, if they select 
an agent in Ohio, and that agent does wrong, why should not they 
go to Ohio to punish him for his wrong. And why should the défend- 
ant, innocent of any wrong, be forced to go thither to litigate. with 
their agent? And why should the owner, who has had his goods 
carried to the place of destination, be permitted to take them from 
the carrier without any payment for such transportation ? Is the 
route by which the freightis transported a matter so vital to him that, 
carried over the wrong route, he is entitled equitably to the possession 
of his goods free from any bvtrden of freight? 

One other matter requires notice. That the Chicago, Eock Island 
& Pacific Coinpany recôived this car at Chicago, in good faith, in the 
usual course of business, and without actual notice of the spécial in- 
structions to the Baltimote & Ohio Company, is shown by the testi- 
mohy beyond dispute. The lumber was in fact loaded in a car be- 
longing to the Chicago & Alton Eailroad, and so marked. It is in- 
sisted by the plaintififs that the use of such a car was implied notice 
to the Chicago, Rock Mand & Pacific Company that the car was to 
be shipped over the Chicago & Alton road. I do not think this is 
true. Courts must be presumed to be familiar with the ordinary 
facts of transportation; and ône of those factsis that the freight cars 
of each road are constantly used by other roads. Everywheré one 
goes he sees cars belonging to multitudes of railroad corporations in 
use upon roads other than their own. The frequency of this is such 
that it seems to me no implication can fairly be drawn from the fact 
that the goods are loaded in a car belonging to one road that spécial 
instructions hâve heen given to ship over that road. 

Thèse being the only questions in the case, judgment must be en- 
tered in favor of the défendant, for a return of the property, or, upon 
failure to do that, for the amount of the freight charges, both its own 
and those of the prior carriers. 



In re Pease. 
(Dùtriet Oovrt. JT. D. Illinois. January 4, 1887.) 

1. Baithruptct— ExpuNGiNG Claim— RuLB 34— Eev. St. U. 8. § 5081. 

A claim allowed against a bankrupt's estate can be re-examined and ex- 
punged, under rule 34 of rules in bankruptcy, on the application of tbe bank- 
rupt as well as that of the assignée or creditor, although the rule oulyname* 
thelatter; Rev. St. U. S. § 5081, expresslyproviding that any claim maybe re- 
examined on application of the assignée, any creditor, or the bankrupt. 

2. Samb— Notice of REaisTBK's Décision. 

/A. register in bankruptcy need not give notice to either party of his flndings 
and décision on a proceedingto re-examine and expunge a claim. 
8. Samb— Rbview of Register' s Décision. 

The last clause of bankruptcy rule 34, relating to proceedings for proof of 
debtsbefore the register, providing that "ail orders thusmade byÙie register 
v.29F.no.l2— 38 
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may be reviewed by the court on a spécial pétition; and.ùpon showing satis- 
f actory cause for such review, "jgives to a partj' not satisfled wlth the _ action 
of tlie register, in proéeedingsfor the re-examination of a claim, the right to 
review it by pétition, although no objection was made before the register, and 
njo issue was made up and certifled into court, as is elsewhere provided in the 
rule may be done in proceedings for re-examination. 

4. Same— FiNDiNG— Mebger o? Claim. 

In proceedings to expunge the proof of a daim made against a bankrupt's 
estate, held, that the évidence showed that; although there was originàlly an 
account due the claimant f rom a flrm of whiçh the bankrupt was a member, yet 
that the claim was merged in acceptances af terwards given. by that flrm and its 
successors, indiscriminately, which acceptances were eith'er paid, or were out- 
Btanding in the hands of other parties, and that the claim should theref ore be 
expunged. 

6. SaME— PUBCHABB OF ClAIM— ESTOPPEL OP BAKKBtJPT— PeOMISSOBT NOTB. 

A bankrupt is not estopped from applying to hâve a claim proved against 
his estate expùnged, because he included it m his schediile of debts, if Tt was 
described in the schedule as evidenced by a promissory note, but was proved 
as a sumdue upon an open account, as against a purchaser of the claim with- 
ont the note. 

6. Same— Pdbcecasbb Waenbd. 

Ko estoppel can arise in favor of the purchaser of a claini, against a bank- 
rupt's estate, included by the bankrupt in his schedule of debts, who is in- 
formed by the bankrupt, before purchasing, that the assigner haa no valid 
claim against the estate. 

7. Relbasb ând Dischabob— J01N.T Dbbtobs. 

One of several joint debtors is, under the Illinois law, discharged by action 
brought and jûdgment obtained against the other withotit Joining him. 

In Bankruptcy. 

Cook êc Upton and M. W. FuUefj for the bankrupt. 

Dent & Blcœi, for clairnant. 

Blodgett, J. This is a proceedîng to expunge the claîm of J. W. 
Gregg for $21,000, proven agaînst thç bankrupt's estate, and allowed by 
the register. Pease was adjudge^ bankrupt, August 29, 1878, on his 
owii pëtition, and his assignée àppointed October 7, 1878. Among the 
indebtedness scheduled by the bankrupt is an indebtednèës of J. W. Gregg 
for $13,000, on a promissory note, with a mémorandum that it was an 
indebtedness of the firm of T. S. Dobbins & Co., of which firm bankrupt 
was a member. On January 29, 1883, Gregg proved the claim now in 
controversy, against the estate, for $21,000, as a balance of account due 
for work and labor as a contracter on the Chicago & Pacific Railroad, 
upon a contract with T. S. Dobbins & Co., of which firm the bankrupt 
was a mepiber. Soon after his claim was thus proven and allowed, it 
was assigned to William Eitchie, who has since appeared and clairiis 
to be subrogated to Gregg's place as a créditer of the estate. In faot, the 
proo^ shows that Ritchie hâd made a conditional purehase of the claim 
before it was proven. At some time after this daim was proven, but the 
date is not disclosed in the record, the bankrupt fiied a pétition for ex- 
punging this claim, which it is stated, and I assume it iS true, was lost 
or mislaid by the register; and on November 28, 1885, an àmended pé- 
tition was filed by the bankrupt for the same purpose, on which volum- 
inous proofs were taken, and the register, upon such proof, has found 
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that this claim should be wholly disallowed and expunged, and so or- 
dered. 

The créditer has filed exceptions to the register's finding, and a péti- 
tion for the review of the register's action in the matter, in which he 
States his reasona why the finding of the register should be reviewed and 
reversed. 

1. That no anthority is given the bankrupt to apply for the expurga- 
tion of a claim proven against his estate. It is true that rule 34 in 
bankruptcy only states "that when the assignée, or any creditor, shall 
désire a re-examination of any claim filed against the bankrupt estate," 
etc., proceedii^s shall be had to that end; but section 22 of the original 
bankrupt act (now section 5081, Rev. St.) expressly provides that any 
claim may be re-examined on application of the assignée, any creditor, 
or the bamhrupt; and the practice of this court has been to re-examine 
and expunge under rule 34, on application of the bankrupt as well as 
that of the assignée or a creditor. This also seems to hâve been the prac- 
tice elsewhere. In re PaUerson, 1 N. B. R. 100; In re LaOïrop, 3 N. B. 
R. 413. 

2. That the report and finding of the register was filed without notice 
to the creditor, or his attorneys. There is no requirement, either in the 
bankrupt law or the rules under it, that the r^ister shall give notice to 
either party of his findings and décision on a proceeding to re-examine 
and expunge a claim. The register is required, on a pétition being filed 
for the re-examination of a claim, to fix the time for hearing the péti- 
tion, of which due notice shall be given to the creditor, which notice it 
will be presumed he gave from a mémorandum by the register on the 
pétition, and the subséquent action of the parties creditor and bankrupt 
in proceeding to take proofs; but there is no provision for notice to be 
given the créditer of the register's final conclusion or action in the pro- 
ceeding. That becomes a matter of record, of which a creditor who has 
proven a daim is bound to take notice, the same as he would, if he were a 
party to a suit, of the final action or judgment of the court on such suit. 
In re Paddock, 6 N. B. R. 132; Inre Kyler, 2 N. B. R. 650. 

While there does not appear to hâve been a close adhérence to techni- 
calities in the proceedings before the register in the re-examination of the 
claim, it does sufiiciently appear that the parties to this contention ap- 
peared before him, took voluminous proofs, and filed briefs, and dis- 
cussed at length the law and évidence involved in thé proceeding. This 
testimony, with an abstract of it and briefs of counsel, was returned into 
court with the register's report of his findings, from which it sufficiently 
appeftrs, as it seems to me, that this creditor has had ail the notice to 
which he was entitled under the law and rules in bankruptcy. It is 
contended on the part of the bankrupt that the creditor cannot now be 
heard to question the action of the register, becâuse no objection waa 
taken to the proceedings before the register, and no issue made up at thé 
request of the parties, and certified into court; but my interprétation of 
rule 34 is that a pétition for a review of the r^ister's action may be filed 
even where the register, without objection, proceeds to hear the proof and 
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adjudge upon the claim. The last clause of the thirty-fourth rule reads 
as follows: "AU ordera thus made by the register may be reviewed by 
the court on a spécial pétition, and upon showing satisfactory cause for 
such review." This clause evidently does not apply to the re-exaœina- 
tion of claims where the register simply takes the proof, requires an issue 
to be made up, and, at the request or on the objection of either party, 
certifies the proofs and issue to the court: but it gives either party not 
satisfied with the action of the register the right to a review of the regis- 
ter's action by a pétition. 

3. That the register bas, without sufBcient proof, found that thera 
was no indebtedness due from the brankrupt to Gregg at the time this 
claim was proven. This involves a considération of the testimony taken 
in the case by the register, and which is fully discussed by the register 
in his report. I hâve read this proof, and the briefs of counsel analyz- 
ing and discussing it, and am of opinion that the register's finding is 
abundantly supported by the prépondérance of proof. The bankrupt 
was a member of the firm of T. S. Dobbins & Go., a firm formed, in 
1870 or 1871, for the purpose of constructing the Chicago & Pacific 
Railroad, or a portion of it, and was dissolved July 1, 1874, by the lim- 
itation of its articles of copartnership. In August, 1873, Gregg and his 
partner, Mungër, took a contract for grading the second division of the 
railroad, which extended from Elgin to Byron, in Ogle county, in this 
State. When the firm dissolved in July, 1874, Dobbins assumed the 
indebtedness' of the firm, and continued the work in which the firm had 
been engaged, and Gregg completed his grading contract in November, 
1874. 

At or about the time he so finished the grading, there was due Gregg 
a balance of about $15,000, as shown by the books of T. S. Dobbins. 
"When the firm of T. S. Dobbins & Co. dissolved, the first of July, 1874, 
their books showed a balance due Gregg of about $21,000; but this ac- 
count had been carried on to the books of T. S. Dobbins, and on the 
seventh of November, 1874, had been reduced to about $15,O0Q. The 
question is whether this balance proven by Gregg, which probably was 
intended to represent the balance of July 1, 1874, has ever been settled, 
or whether it still remained due to Gregg at the time the claim was proven 
in bankruptcy. i 

T. S. Dobbins & Co. dissolved July 1, 1874, as I said, by the limi- 
tations of their articles of copartnership. Dobbins assumed the debts 
of the concern, and continued the business alone, until November 7, 
1874, during which time Gregg was going on with and substantially 
completing the grading contract, when a new firm, consisting of T. S. 
Dobbins, John S. Wilcox, and George S. Bowen, was formed under the 
firm name of Dobbins & Co.; the new firm assuming the indebtedness 
of the old firm of T. S. Dobbins & Co., and of T. S. Dobbins, and con- 
tinuing the same work undertaken by T. S. Dobbina & Co. Gregg's 
account on the books of T. S. Dobbins & Co. was transferred to the 
books of T. S. Dobbins on the dissolution of the firm of T. S. Dobbins 
& Co., July 1, 1874, and on the formation of the new firm of Dobbins 
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& Co. the balance then due Gregg was carried on to the books of the new 
firm, this balance being at that Urne about $15,000. The proof also 
shows that Gregg, in November, 1874, took a contract from Dobbins & 
Co. to lay the iron on ihe second division of the road from Elgin to 
Byron, which he completed some time in the spring of 1876; and that 
for the balance due him on the grading contract, and for what was 
earned on the ironing contract, Gregg, before the first day of June, 1876, 
received acceptances of T. S. Dobbins & Co., and Dobbins & Co. so aa 
to fuUy balance the account, — ^that is, drafts drawn by Gregg, aûd ac- 
cepted by T. S. Dobbins & Co., or Dobbins individually, or Dobbins & 
Go. , wére put in circulation representing the entire amount due Gregg 
on thèse contracts; and the proof also shows that ail thèse acceptances, 
except drafts aggregating about $12,000, had been paid prior to July 1, 
1876, and that most of thèse unpaid drafts were drawn on and accepted 
by the firm of Dobbins & Co., of which the bankrupt, Pease, was never 
a member, and that such drafts are still outstanding and unpaid, and 
not held by Gregg, or by Ritchie, who claims to be Gregg's assignée of 
this claim. 

There are contradictions between Gregg and Barnhart, called in sup- 
port of this claim, and the witness Ogderi, called in behalf of the bank- 
rupt, — Ogden having beeh the bpok-keeper of T. S. Dobbins & Co., and 
of Dobbins, and Dobbins & Co., and was the man who issued thèse ac- 
ceptances and balanced the books; but bis testimony is so direct, clear, 
and intrinsically probable as, in my estimation, to far outweigh that of 
Gregg, ajid his book-keeper, Barnhart, who testified without books, and 
from meiiiory only, — Gregg's books having been destroyed in 1875, soon 
after hè completed his contract. The fact that the proof shows, especi- 
ally the déposition of Bowen, that many of the drafts drawn on account 
of the grading contract were drawn on and accepted by Dobbins & Co., 
is very convincing, aside from the testimony of Ogden that Gregg had 
made a novation with Dobbins & Co. , by which he had accepted them 
as his debtors for whatever balance might be due or earned by him on 
the old grading contract. -The proof to which I bave referred shows a 
séries of drafts drawn on account of grading by Gregg on Dobbins & Co., 
which must hâve been for payment of this old grading account, and the 
proof also shows that the balance due on that account was carried on to 
the books of Dobbins & Co., and, in fact, that neither Dobbins & Co., 
nor T. S. Dobbins, nor T. S. Dobbins & Co., were ever indebted to 
Gregg, except on account of this grading and ironing contract; and it also 
shows that this account is balanced by the drafts drawn against it and 
accepted, mairdy, by Dobbins & Co. The proof, I think, is so convinc- 
ing as to leave no reasonable doubt that the amounts earned ùnder the 
grading contract, and under the ironing contract, were carried along on 
the books of Dobbins & Co. as one account, and that this account waa 
fully balanced by acceptances, which bave been either fuUy paid, or are 
now outstanding, and are not held by either Gregg or Ritchie. 

Gregg took no steps to prove any daim against the bankrupt's estate 
i^until Ritchie, the présent owner of the claim, finding, as it would seem 
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from the proof, and alsp from papers in the files in this case, that his in- 
terest might be indirectly, if not directly, subserved, if he should appear 
as a creditor of Pease, opened a correspondence with Gregg, and proposed 
to purchase his claim when it should be proven to the satisfaction of the 
register. The ordinary ex parie proof was made, and Ritchie paid Pease 
upwards of $2,000 for the claim. Gregg, therefore, stands where lie 
must be expected to support this claim, which was establislied by his 
oath, and must be treated as a witness directly interested in the resuit 
of the case. , Bamhart only testified as to what Gregg's books showed in 
1875, as he remembers them, which is extreraely unreliable testimony, 
while Ogden testifies from an examination of his books, with the ad- 
yantage of having his memory quickeued and refreshed by such examin- 
ation. Ogden is also corroborated by the course of business. Gregg 
drew, in addition to cash payments which he received from time to time, 
dr^fts in favor of his subcontractoraand others, which were accepted, 
payable in 30, 60, or 90 days after date, and thèse drafts appear to bave 
been accepted by whatever firm was then in charge of this railroad work 
as principal contracter. This is so natural, and so much in the regular 
course of business, as to be probable; and although Gregg testifies that 
he knew nothing in regard to thèse changes in the firm with which he 
was dealing, yet I think it hardly possible that he did not know that 
the firm of T. S. Dobbins & Co. did not include the same persons who 
composed the firm of Dobbins & Co. , as the proof shows that he made 
a written contract for laying the iron with Dobbins & Co., and drew 
drafts on such firm on account of grading. Also it is extremely im- 
probable that so large a balance as $21 ,000 would hâve stood unadjusted 
in Gregg's favor upon the books of this firm, from early in 1875 to the 
time this claim was proven. It is much morp, probable that thèse drafts 
or aeceptances, or some évidence of indebtedness, would hâve been given 
to balance this accoimt. 

It appears that Dobbins & Co. went into bankruptcy shortly before 
Pease, and scheduled among their debts a balance of $13,000, due Gregg, . 
as steted in their schedule, in promisgory notes. Pease, when he filed 
his schedule, not having access to the books of T. S. Dobbins & Co., and 
assuming that he might be in some way liaUe as a member of that firm, 
topk the item in question from their schedule, and scheduled hiroself as 
indebted, as a member of the firm of T. S. Dobbins & Co. , to the amount 
of $13,000 on a promissory note. Dobbins & Co.'s schedule, having 
prqbably been made from their books, would naturally state the amount 
of the indebtedness on thèse old contracts with Gregg, but might err as 
to the fprm of the indebtedness, whether it was evidenCed by notes or ae- 
ceptances or drafts. 

It is also urged that the bankrupt is liable upon certain drafts, a,mount- 
ing inthe aggregate to over $1,700, accepted in favor of one Ryan by 
the, firm of T. S. Dobbins & Co., of which he was a member; but, if the 
bankrupt was ever liable upon thèse aeceptances, I think there can be no 
doubt that he bas been relieved by the action of Ryan, as Ryan haa 
brought suit and obtained judgment upon the aeceptances against Dob- 
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bins, Wilcox, and Bowen, and did not joîn the bankrupt, or make 
him a party to the suit, thereby, in the light of the Illinois' aut&orilien, 
releasing the bankrupt from liability on thèse acceptances, even if he 
was ever liable thereon. Wann v. McNulty, 2 Gilman, 355; Thompson v. 
Emmert, 15 111. 415; MitcheU v. Brewster, 28 111, 163; Peaplev. Harrison, 
82 m. 84. 

ît is also cl^imed that a draft of $500 was given as a guaranty draft 
to indemnify Munger, who was at one time a partner of Gregg in this 
grading contract; that when Munger and Gregg dissolved partnership 
there were some small unsetiled claims against the firm of Munger & 
Gregg, and, as Gregg assunaed the business and the liabilities of the firm, 
this draft of $500 was drawn and given to Munger to indemnify him 
against possible liability upon some small outstanding claims against the 
firm. There is no proof that Munger or Gregg has ever returned this 
draft, or that it has in any way been settled or adjusted; and it would 
dearly seem, from the proof, that it was Gregg's business to hâve ob- 
tained this draft from Munger, and surrendered it for canceUation to the 
firm that issued it, before he can claim a crédit for il. 

It is possible, from the proof, that, upon an adjustment between Gregg 
and some of thèse firms, a Small balance might be found due him for ex- 
tra work, or on this guaranty draft, if it has subserved its purpose, and 
can be produced and canceled; but this was proven as an omnibm claim 
for the fiill balance claimed to be due in November, 1874, and not for 
any small balance which might be found due on a careful accounting and 
rectification of ail mistakes and débits and crédits in the dealings of the 
firms, and I understand this creditor's position to be that the whole of 
thàt claim as proven, or nothing, is due. Yet, if this position should 
be changed, I do not seehow, as the proof stands, anything can be found 
due on Ûiis claim. The proof is, as I think, convincing and conclusive 
that the entire balance due Gregg for this railroad work is represented 
in outstanding dfafts and acceptances by either T. S. Dobbins & Co., or 
Dobbins, individually, while he was carrying on the business alone, be- 
tween July 1 and November 7, 1874, or Dobbins & Co.; and none of 
thèse drafts are produced by Gregg, nor does he prétend that he owns 
them. If they hâve not been paid, the indebtedness they represent has 
been merged in them, and is due to whoever holds them, and not to 
Gr^g. It therefore seems to me that the register was fully justified in 
determining that Gregg was not a creditor of Pease at the time this claim 
was filed and proven. 

The further point made in the pétition is that, inasmuch as this is a 
pétition on the part of the bankrupt himself to expunge this claim, he is 
estopped by his schedule from denying its validity as against Gregg, or 
Ritchie, Gregg's assignée, because he has scheduled a claim in favor of 
Gregg for $13,000, and verified his schedule by his oath, and that Rit- 
chie has been induced to pay value for the claim because of this schedule 
and vérification. This schedule states expressly that the indebtedness is 
evidênced by a promissory note given in 1875 on account of debts of T. 
S. Dobbins & Co. Read, according to its légal efiect, it is a statement 
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that, in 1875, the firm of T. S. Dobbins & Co. gave J. W. Gregg a 
promissory note for $13,000. Waiving the question whether it is pos- 
sible to apply the doctrine of estoppel to a case in bankruptcy, where 
the bankrupt in filing his schedule is acting for his creditors as well as 
himself, it is sufficient to say that the claim scheduled by the bankrupt 
is not the one proved bj' the alleged creditor. The claim is not upon 
notes, or a note, and no notes are produced, and the record is barren of 
proof that Gregg held any notes or negotiable securities such as this 
schedule représenta evidenced this claim. It is probable from the proof 
that this balance of indebtedness described in the schedule of Dobbins & 
Co., copied by Pease from that schedule, was evidenced by drafts and 
acceptances, and not by notes, although this fact is not conclusively 
proven. That is, it is quite probable from the évidence that, when Dob- 
bins & Co. made eut their schedules, they knew that there was an un- 
paid liability of between twelve and thirteen thousand dollars on account 
of this old indebtedness of Gregg, and it was accordingly scheduled as 
due on the notes, and Pease copied it into his schedule, when, in fact, it 
was due on acceptances. But enough appears upon the face of the 
schedule to put Ritchie, the purchaser of this claim, upon inquiry; and 
if Gregg could not produce the note, or comînercial paper of some kind, 
he had no right to deal with him as the owner of the claim scheduled. 
A debtor, after the lapse of some time, and who bas never personally 
transacted the business out of which his liability has arisen, and bas not 
kept the books, might naturally enough make a mistake as to whether 
the liability was evidenced by notes, drafts, or acceptances; but a person 
negotiating for the purchase of a claim, which the bankrupt has sched- 
uled as evidenced by note, is put upon notice that the note should be 
produced or accounted for, and, if he buys the claim without the note, 
he takes his chance that the claim, if it exists, will belong to the holder 
of the note, and not to the original payée in whose name it is scheduled. 
The proof also shows that, while Ritchie was negotiating for this claim, 
he was told by the bankrupt that Gregg had no claim against the estate, 
or against T. S. Dobbins & Co., which is, of itself, a conclusive answer 
to the estoppel proof and argument. 

In the light of thèse facts, therefore, I do not think that Pease is 
estopped to contest this claim as proven. The pétition for review and 
the creditor's exceptions to the register's report are therefore dismissed 
for want of equity, and costs adjudged against the petitioner. 

Since this pétition for review was filed, the petitioner has taken proof, 
in support of this pétition, especially bearing upon the question of estop- 
pel. I incline to the opinion that when a pétition for review is filed by 
a creditor, or any other person, under the last clause of rule 34, no new 
testimony can be taken in the case, as the review must be upon the rec- 
ord as made by the register, and not on new proof, unless, perhaps, 
the court should see fit to send the case back to the register for further 
proof; but, as both parties bave taken proof on this pétition, I hâve 
looked into and considered it, and do not deem it necessary to exclude 
this proof from the record. 
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The Henry Warner.' 
(Distriot Court, D. Massachusetts. December 11, 1886.) 

1. Collision— Vbssel at Akchoe— Dahqerous Anchobage— Failukb to Keep 

LOOKOUT. 

When a vessel is at anchor in a place where other vessels are frequently 
paasing, and where navigation is difflcult and dangerous, spécial care and 
vigilance, in order to give wàrning of her présence to passing vessels, is re- 
quired. 8he must "hâve a good lookout, and an anchor light of the régulation 
pattern lit and burning; to hâve a watch on deck is not sulBcient, if there be 
no one on lookout at the time of the collision. 

2. Makitime Lien— Advances to Pat Wagbs and Stevedorbs' Bills— Absign 

MENT OF ClAIMS TO PaYBB. 

One who advances mbney to pay debts which are liens, and who takes an 
assignaient of the claims, is not entitled to look to the fund arisingrfrom the 
sale of the vessel, af ter he has been actually repaid, or if circumstances exist 
from -which payment niust be presumed. 

Collision. Libel m rem by the owners of one of the coUiding vessels 
and the underwriters of her cargo against the other vessel and her freight. 
L. S. Dahney and H. Wheeler, for the Ibis. 
C. T. RusseÙ and W. E. Russdl, for the Henry Warner. 
W. W. Dodge, for the Insurance Companies. 

Nbmon, J. This case was a libel by the owners of the bark Ibis, 
against tbe barquentine Henry Warner and her freight, for collision. 
The Ghina Mutual Insurance Company and the Atlantic Mutual Insur- 
ance Company, who were the underwriters of the cargo of the Ibis, con- 
sisting of 1,299 baies of cotton, lost in the collision, and who hâve paid 
the loss, also intervened for their own interest, and prayed that the dam- 
ages decreed against the Henry Warner should be paid to them. 

The collision occurred on theevening of January 6, 1886, on theNan- 
tucket shoals, about half way, and nearly on a direct Une, between the 
Handkerchief and the Shovelful light-ships. The Ibis was on a voyage 
from Galveston to Boston. Off Holmes Hole she took a pilot, and, eon- 
tinuing on her course, rounded the Handkerchief light-ship between 4:30 
and 5 p. m. At 5:30 p. M., when half way between that light-ship and 
the Shovelful light-ship, she dropped her anchor, furled her sails, and 
set an anchor light in the starboard fore rigging. She continued lying 
at anchor in that position until the collision. 

The Warner was on a voyage from Buenos Ayres to Boston. After 
rounding the Handkerchief, the wind being N. W. and favorable, her 
course was laid directly for the Shovelful light. Nothing was seen or 
heard of the Ibis by the lookout, or by any one on the deck of the War- 
ner, until the two vessfels were within two or threa ship's lengths apart, 
and until it was too late to do anything to prevent the collision; and at 
7 o'clock, or a little later, the Warner ran into the Ibis, striking her 
on the port bow, a little forward of the cat-heads, and cutting her down 

'Reported by Théodore M. Btting, Esq., of the Philadelphia bar. 
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to the water's edge. The Ibis floated until the next tnornîng, when she 
was abandoned by her crew, and soon after sunk. The Warner lost her 
anchor and ail her head-gear. The latter continued on her course after the 
accident, and succeeded in passing the shoals, but, owing to the loss of 
her head-sails and anchor, was driven off the coast, and did not arrive 
in Boston until the 14th. 

It is insisted on the part of the Warner that the évidence fails to show 
that at and iinmediately before the collision, the anchor light of the Ibis 
was up and burning; or, if it was, that it was not the powerful eight-inch 
globular lantem required by the sailing régulations, but was one of in- 
ferior capacity. It must be admitted that some of the circi^mstances of 
the case tend strongly to support this view. The evening, though dark, 
was perfeetly clear. The second mate and another seaman were on the 
lopkout forward on the Wamer, and the master was on deck in charge, 
and was keeping a lookout ahead with his night glass. Yet none of 
them saw the light on the Ibis. It is agreed that the light was out im- 
mediately after the collision, while the vessels were in contact. The 
lantern was not produced in court. The master of the Ibis testified that 
it was left hanging in the rigging, and went down with the vessel. But 
a diver, who examined the wreck on the bottom a few days afterwards, 
searched for it, but did not find it. On the other hand, the master of 
the Ibis, the pilot, the two mates, the men in the watoh, and ail the 
other men on board who were in a position to observe, swear with great 
positiveness that they saw the lantern burning brightly and clearly in the 
rigging as the Wamer approached, Ail describe it as the régulation eight- 
inch globular lantern. The mate's account of it is somewhat confused, 
but not sufficiently so to throw discrédit on the others. When taken 
down after the collision, the top was found to be broken in, but the 
glass was uninjured. It was repaired with canvas, and again lighted 
and set, and continued to burn imtil the vessel went down. The master 
of another vessel which lay by the Ibis during the riight saw it, and de- 
scribes it as the usual régulation light. The light was also seen by the 
men in charge of the Handkerohief and Shovelful light-ships, two miles 
off, for some time before the collision, and as late as 7 o'clook. 

With ail this évidence before me, I find it impossible to come to any 
other conclusion than that a proper anchor light was set and burning on 
the Ibis. That being sp, the Wamer was bound at her péril to see it, 
and avoid the vessel at anchor. It is certainly more likely that the men 
on the Wamer failed to see it through inattention, or by confusing it 
with the lights of the numerous light-houses and light-ships to the east- 
ward, than that so many witnesses should be guilty of the grossest falsi- 
fication, as they undoubtedly must be if the light was not' there. The 
lantern must hâve been put ouf in the collision, but whether by the jib- 
boom of the Warner, as the libelants claim, or by the concussion, or in 
some other way, it is impossible to say. The shroud on which it was 
hung was found broken by the diver. The dent in the top shows a blow, 
of some sort. What happened to it at the bottom of the océan, must, of 
course, remain a mystery. 
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The claimants of the Warner also object that the Ibis was anchored in 
an improper place, and that the collision was also due to that cause. 
But there was no want of room for vessels to pass on both sides of her. 
The channel for ships at that place is a mile and a half wide. The rea- 
son given by the master and pilot for anchoring hère is that the wind 
was N, W., and increasing, and the vessel, being loaded with cotton, 
was high out of the water, and they thought there was danger that she 
might be blown oS the coast after passing the shoals. But whether this 
showed good seamanship or not is immaterial. The place was the open 
Océan, which is free to ail for anchoring as weU as for sailing, with this 
limitation: that the anchoring vessel is under obligation to observe the 
usual and prescribed précautions to notify her position to other vessels. 

The remaining question is whether the Ibis used such précautions. 
She was brought up in a place where vessels were frequently passing, 
and where the navigation was difficult and dangerous. It was therefore 
incumbent on her to exercise especial vigilance and càre to give waming 
of her présence to passing vessels. The starboard watch, consisting of 
the second mate and three hands, was on deck from half past 6. But 
no anchor watch was set, and no lookout kept. The watch were, col- 
lected under the lee of the forward house, and, though this was the side 
on which the Warner approached, they saw nothing of her lights until 
she was within two or three lengths, when they might and should hâve 
seen them soon after the Warner rounded the Handkerchief. Her own 
light was seen two miles off by the men on the light-ships. With half 
a minute's earlier waming, the Warner would bave gone clear. Situated 
as she was, it was her plain duty to hâve, in addition to her anchor 
light. a good lookout kept. There can be little doubt that an earlier 
bail than was given would hâve attracted the attention of the men on the 
Warner, and, had the latter's wheel been put down a moment sooner, 
the Ibis would hâve escaped wholly, or with the loss of her head-gear 
only. For her failure to keep a lookout the Ibis must also be held to 
blâme. 

The case was also heard on the pétition of eight seamen, constituting 
the crew of the Warner, for the payment of their wages earned on this 
voyage out of the proceeds in the registry of the court. A pétition was 
also presented by a firm of stevedores for the payment of their biU for 
discharging the cargo at Boston. It appeared that ail thèse claims had 
been assigned to Mr. Gore, the average adjuster, who advanced the 
money for their payment. The amount advanced to the seamen bas al- 
ready been repaid to him by the firm of N. W. Rice & Co., of Boston, 
and Mr. Gore testified that he expected repayment of the sum advanced 
to the stevedores from the same source. I hâve no doubt that, by this 
time, this bas also been repaid. I think the évidence indicates, with 
sufScient certainty, that thèse claims were really paid in the interest of 
the owners of the Warner, and that the assignments were taken with the 
object of keeping alive whatever lien the petitioners might hâve for their 
paymer^J, as against the owners of the Ibis and her cargo. They should 
therefore be treated as actually paid, and any lien on account of them 
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that may hâve once attached to the vessel and freight as aiready dis- 
charged. 

The pétitions will be dismissed. 

The decree for the owners of the Ibis will be for divided damages, and 
for the insurance companies, as representing the cargo-owners, for full 
damages. Ordered accordingly. 



The Howard.* 

Gannon V. The Howard. 

(District Court, D. Ifeio Jeraep. January 5, 1887.) 

1. Maritime Lien-'-Materiai.-Man— Home Port— New Jbeset Act Mahoh 20, 

1857. 

The lien.given the material-man by state statutes will be euforced by pro- 
ceedinga in rem in admiralty, provided the transaction be based on the crédit 
of the vessél. No lien exists for materials furnished to the charterer in the 
home port of the vessel, under an agreement to accept in part payment the 
note of the oha-tterer, if from the évidence it appears that the material-man 
■was aware of the terms of the charter-party, and dîd not suppose or believe, 
at the time the Work and materials were contracted for, that they were to be 
supplied on the crédit of the beat or its owners. 

2. Same— Lien. 

State statutes confer no lien in the home port, if from the évidence it ap- 
pears that the vessel's crédit was not an élément of the contract. 

In Admiralty. 

Edwin G. Davis, for libelant. 

John Deady, for respondent. 

Wales, J. This is a libel in rem to enforoe a lien, gîven by a statute 
of New Jersey, for the recovery of the balance of the price agreed on for 
putting into the propeller Howard a "Multiple Effect Surface Condenser." 
The home port of the vessel is at Newark, in this district, and the libel- 
ant and the owners also réside in New Jersey. The materials and work 
were furnished at Jersey City. Since the décision of the suprême court 
of the United States in The Lottawanna, 21 Wall. 581, the law has been 
settled that a material-man may proceed in rem, in admiralty, for sup- 
plies furnished to a domestic vessel, when the state statute affords a lien 
for such supplies, provided they were furnished on the crédit of the ves- 
sel. The question hère is one of fact. To whom, or in what manner, 
was crédit given by the libelant ? Before the condenser was ordered the 
Howard had been chartered tb H. H. Penny, of New York, by the man- 
aging owners, and the following clause was inserted in the charter-party: 

"It is also agreed that the eharterers may place an approved condenser in 
the vessel before leaving New York, and that one-half of the actual cost 
thereof shall be allowed to them, bythe owners, payable in equal amounts, to 
be deducted from the third and fourth payments on account of this charter." 

'Reported by Théodore M. Etting, Esq., of the Pliiladelphia bar. 



THE HOWARD. 605 

The condenser was not necessary for the use of the vessel in its gên- 
erai and ordinary business, but the charterer deemed one to be indis- 
pensable to thé spécial use for which he chartered her. 

The libèlant is his own principal witness, and says that he fumished 
the condenser on the crédit of the vessel, as well as on that of the char- 
terer; but his recollection is at fault on several naaterial points, and he 
is directly eontradicted, in morfe than one instance, by the witnesses for 
the claimants. Capt. Rose, the master of the Howard, testifying for the 
owners, states that he distinctly inforraed the libèlant that the charterer 
Avas to pay for the condenser, and that the libèlant must not look to the 
owners or to the vessel for payment. The contract for the condenser was, 
in fact, madewith Penny, whoagreed to pay the libèlant $1,000 in cash, 
and to give hirn his note at three months for the balance, with the in- 
terest included. The cost of the condenser was $2,000. Penny paid 
the cash, and gave his note at the time agreed on. The note was pro- 
tested for non-paynaent at its maturity, July 18, 1885, and this Ûbel 
was filed February 26, 1886. The libèlant admits that he knew of the 
terms of the charter-party, and it is proved that he made inquiries about 
the pecuniary responsibility of Penny. He knew that the owners were 
to allow Penny a déduction of $1,000 from the charter-party môney, in 
considération of his putting in the condenser for his own use^ and made 
no objection, and he admitted — if Capt. Rose is correct in his recollec- 
tion — that he made a mistake in not having that money paid to himself 
instead of to Penny. The owners did allow to Penny the déduction 
stipulated for in the charter-party, and it does not appear that they at 
any time gave any word or sign that they held themselves liable to the 
libèlant for any part of the cost of the condenser, in any event, nor is 
it pretended that any one but Penny ordered or contracted for the con- 
denser. The only interférence on the part of the owners was that they 
expressed, through Capt. Rose, a préférence for the libelant's condenser, 
and prevâiled on the charterer to hâve one of that kind placed in the 
vessel, if he should hâve any. 

Capt. Rose had several interviews with the libèlant, both before and 
after the contract with Penny, and, if his testiœony be untrue, his 
statement of the whole transaction, and of his conversations with the 
libèlant, is a most ingénions fabrication; but, while he is eontradicted 
only by the libèlant, he is substantially corroborated by the other wit- 
nesses. The libèlant testifles that he never inquired about the financial 
standing of Penny, but Penny and Edwards say that he did. He fur- 
ther says that he never asked Penny for a référence, but the latter says 
that he did, and that the required référence was given. It is true that 
Penny refused to give an indorser or security for the note, telling the 
libèlant that the boat was security enough. This, however, cannot 
avail the libèlant, since it was not in the power of Penny, as a charterer, 
to combine with a material-man to impose a lien on the chartered vessel 
at her home port, which was also the résidence of the owners, and 
against the known instructions of the latter. 

As a conclusion of fact, from the évidence, the libèlant did not sup- 
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pose or bdieve, at the tîme the condenser was contracted for, that it was 
to be suppîied on the crédit of the boat or its owners. This appears to 
hâve been an after-thought. Having in the beginning, with a knowledge 
of the terme of the charter-party, contracted with and given crédit tothe 
charterer, it is now too late for the libelant to chaire the vessel for work 
and materials which were not ordered by the owners, and for which the 
decided weight of the évidence shows he was notified in advance they 
^ould not be responsible. 

It was insisted on behalf of the libelant that as the boat had received 
the full benefit of the work and materials, and only half the bill had 
been paid, the owners are now equitably Uable for the balance. But it 
does not follow that bècause the owners were willing and agreed to pay 
$1 ,000 to the charterer for putting in the condenser, that, therefore, they 
must also pay the libelant an equal sum for the same work. The own- 
ers paid as much as they thooght the condenser was worth to them, and 
the amounts and terms of payment were known to the libelant before he 
entered into the contract with Penny. The law does not recognize the 
existence of a lien on such facts as hâve been disclosed by the testimony 
in this case. The Secret, 3 Fed. Bep. 665; The Norman, 6 Fed. Rep. 
406; The WiUiam Cooh, 12 Fed, Eep. 919. 

Let a decree be entered dismissing the libel, with costs. 



The Genebal Sedowick.^ 

The Republio. 

Fi^EMiNo V. The Genebai, Sebswice and another. 

{Diètriet Court, B. New Jereey. January 12, 1887.) 

. Admxraltt— Amendment of LiBEi/— Substitutioh of PBOCBBDnfos m Pbb- 

SONAlrf FOB PrOCBEDINGS IN Rbh. 

While it may be the practice, upon final hearin^, to sometimes allow the 
substitution of proceedings inperaonam for proceedings in rem, wbere the rec- 
ord shows a clear right of recovery against those who hâve appeared and con- 
testéd the claim on its merits, no such practice exists wbere the claimants 
bave appeared solely for the purpose of excepting to the libel, and wben the 
application to snbstitute proceedings in peraonam for proceedings in rem is 
founded upon the allowance of the exceptions. Such amendments cannot, 
under the rules, be permitted, unless it be that both remédies could originaUy 
bave been joined va. the same libel. 

I. SaMB-^WhKN AliLOWED. 

The substitution of proceedings mpersonam for proceedings in r«»»will not 
be permitted, unless both remédies could originally hâve been joined in the 
same libel. 

In Admiralty. Exceptions to libel, and motion to amend. 

'iReported by Théodore M. Ecting, Esq., of the Philadelpbia bar. 
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Luâlow McGarier, for libelant. 
Alexander & Ash, for respondent. 

Wales, J. a contract was made between the libelant and the claim- 
ants, for the transportation of passengers on vessels belonging to the 
clairaants. Thfi contract was a maritime one, but whoUy executory, 
and no performance of it had been entered upon. The libelant bas sued 
iri rem for a breach,. The vessels were attached under process, and re- 
leased on bond. The claimants hâve appeared by their proctor only to 
except to the libel, and to object to the jurisdiction of the court. They 
hâve put in no answer. It is conceded that no lien exista on the vessels, 
and application is now made by the libelant's proctor for leave to amend 
the libel, by praying process and judgment in personam against the 
owners. 

It has been decided in this circuit that proceedings in rem and in per- 
sonam cannot be joined in the same libel, except as provided for in 
the supteme court rules in admiralty. The Alida, 12 Fed. Rep. 
343. The présent case does not fall within any of the exceptional pro- 
visions. It was held in The Monte A., 12 Fed. Rep. 338, that such 
amÈndment could not be aUowed where, under the rules, both remédies 
Cotild not be conjoined in the same libel. In that case the owner had 
appeared, and put in his answer, and much testimony had been taken 
bèfore it was discovered that no lien existed upon the vessel; arid at the 
hèarîng, under the peculiar state of the pleàdings and évidence, the libel- 
ant was permitted to amend, and proceed in personam. It has been said 
(under a semble) to be the practice of the admiralty court in some cases 
— ^in suitS in rem, where the record shows a clear right to recover in per- 
sonam,, against one who has appeared and contested the suit — to allow 
the libelant to proceed to a decree in personam, {The Zodiac, 5 Fed. Rep. 
222;) but the case at bar does not belong to that class. 

Exceptions sustained, motion to amend refused, and ordered that a 
decree be entered dismissing the libel, with costs. 



The Bubgdndia.* 

Stbatjs and others v. The Bubgundia, etc. 

{Oia-mit Gouri, B. D. Jffew York. June 31, 1886. ■) 

Cabbiebs— Of Goods — Ships — Damage to Cargo— Impkopbr Stowagbi. 

On the delivery of a consignment of eight drums of glycérine, two were 
found to be broken. On suit brougbt for the loss, held, that If ail eight were 
Btowed in an equally proper place, then the stowage of the two could not, in 
détail and arrangement, hâve been proper or Bufflcient. If the two were 

>Keported by K. D. & Wyllys Benedict," Esqs., of the New York bar. 
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stowed în a less safe place than the six, coasiderîng thé peculîar character oî 
the drums, that was improper stowage; and therefore that the carrier had 
not relie ved himself from the preaump'tion of négligent stowage as the cause 
of the loss, and that the vessel was liable for the loss. 

In Admiralty. 

L. H. Arnold, Jr., for libelanla. 

Loremo Ullo, for claimant. 

Blatchfoed, Justice. I oonour in the conclusion of the district judge 
that there must be a decree for the libelants.' The case is substan- 
tially like that of The Surrey,^ in thia court. The six drums came in 
good order, whatever périls of the sea there were. If the two drums 
wbich were broken had been étowed properly, they would not hâve 
been injured. If ail eight were stowed in an equally proper place, 
then the stowage of the two conld not, in détail and arrangement, 
hâve been proper or sufficient. If the two were stowed in a less safe 
place than the six, considering the péculiar character of the drums, 
that was improper stowage. On the whole évidence, including the 
new testimony taken in this court, the carrier has not relieved itself 
from its liability, or sucoegefully rebutted thé presumption of négligent 
stowage as the cause of the damage. 

There must be a decree for the libelants for $649, with interest 
from March 1, 1884, aud their costs in the district court, taxed at 
$129.86, and their costs in this cqurt, to be taxed. 

'The décision of the district judge was not accompanied by an opinion. — [Reps. 

'The folio wing is the opinion of Mr. Justice Blatchfosd in the case of Marx v. The 
Surrey, in the circuit court, E. D. of New York, Jnly 2, 1885, fnot fiéretofore reported:) 

Bi/ATCHFOED, Justice. On the new proofs taken in this court it appears that on the 
same voyage the vessel carried 35 drums of glycérine consigned to one Korneman, which 
were delivered on arrivai in the same good order as when reoeived. In view of this 
fact, and of aU the évidence in the case, it cannot be held thàt the carrier has relieved 
hîmself from the liability thrown on him byhisbilloflading.byshowing the existence 
of a sea péril sufficient to acconnt for the damage to the libelants' drums, and to rebut 
the presumption of négligent stoVage as the cause of suoh damage. Let there be a de- 
cree for the libelants, with a référence to ascertain the damages. 
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Union Trust Coi v. Rochesteb & P. R. Co. 
(Circuit Court, W. D. Pmnsyhania. December 6, 1886.) 

1. COBPOBATIOÏTS— COKSOMDATION OF COKPOKATIONS ObGANIZKD ITKDKR IiAWS OP 

Sbvebai States— JuBiaDicTiON of Circuit Court— Judgmbnt— New York 
Btatutb— Pending Suit m State Court. 

In a suit in the circuit court for the Western district of Pennsylvania, 
brought by a corporation of tlie state of New York against a corporation 
formed under statutes of NeW York and Pennsylvania, by the consolidation 
of several corporations, some of which were organized under the laws of one ' 
of said States and some- under the laws of the other, upon a judgment duly 
obtained in a state court in New York, Jield (1^ that, for the purpose of juris- 
diction, the défendant must be considered a citizen of Pennsylvania; (2) that, 
by vfetue of such consolidation, the constituent companies merged into each ' 
other, and became one corporation; (3) that the judgment obtained against the 
Consolidated corporation in the state of New York is binding upon the cor- 
poration everywhere, and the case is not opento anyinquiryupon thetnerits; 
(4) that th« New York statutory provisions forbidding suit to be brought on a 
Judgment rendered in a court of that state, without the previous permission 
of such court, is intended only to regulate the practice in New York state 
courts, and has no application hère ; (5) that the jurisdietion of the court over 
the subject matter of this litigation is not afEected by pending proceedings in 
the court of Çommon pleas of Elk county, Pennsylvania, in which the cus- 
tody of certain railroad property of the défendant was committed to a receiver. 
3. JuDflMENT — Action On Judgment dp Anothbr State — Pleadino ^ Collu- 
sion. 

In an action in one state on a judgment obtained in another state, an al- 
leged coUusive arrangement between the plaintifE and the oflBcers of the de- 
fendant corporation, whereby no défense was interposed, but a recovery was 
promoted, is not pleadable.* 
8. Same— Action dp Debt Pendino Appbal. 

An action of debt will lie on a judgment of another state, notwithstanding 
the pendency of an appéal or writ of error. 

At Law. 

Action in debt swr judgment. Biir rule for judgment for wantof a suf- 

flcient afEdavit of défense. 

George Shiras, Jr. , for the rule. 
Samuel Dickson and 22. G. Dale, contra. 

AcHESON, J. 1. It has been authoritatively adjudged that, where a 
corporation created by the laws of several states is sued in a fédéral court 
in any one of those states, it must be regarded, for the purpose of juris- 
dietion, as a citizen of that state, whatever its citizenship may be else- 
where. Raitway Co. v. Whitton, 13 Wall. 270; Mtdler v. Dows, 94 U. S. 
444. Hence it is not a valid objection to the jurisdietion of this court 
that the plaintiff is a corporation of the state of New York, and tha 
défendant is a corporation formed under statutes of Pennsylvania and 
New York, by the consolidation of several corporations, some of which 
were organized under the laws of the former state, and the others under 
the laws of the latter. 

>See note at end of case. 
v.29F.no.l3— 39 
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2. By virtue of such consolidation, the constituent companîes merged 
into each other, and becameone corporation. Railway Gq. v. Georgîa. 98 
U. S. 859; St. Louis, etc., Ry. Co. v. Beiry, 113 U. S. 465; S. C. 5 Sup. 
et. Rep. 529; Qraham v. Boston, ac.,R. Co., 118 U. S. 161; S. C. 6 Sup. 
et. Rep. 1009, and 25 Amer. & Eng.-R. Cas. 53. Hence the judgment 
hère sued on, which was duly obtained against the Consolidated corpo- 
ration in a state court in the state of New York, is binding upon the cor- 
poration everywhere. Hcmie v. Boston, etc., R. Cb., 12 Amer. & Eng. R» 
Cas. 287; Nashua, etc., R. Co. v. Sostchn, efc., R. Co., 16 Amer. & Eng. R. 
Cas. 488; OraÂam v. Boston, etc., R,Oo.,tupra. 

3. Whether or not the provisions of the constitution of Pennsylvania, 
relied on as invalidating the defendant'sîasue of bonds, the subject-matter 
of the judgment, hâve any application to obligations of this Consolidated 
Company, issued in the state of New York, under the authority of and 
in accordance with the laws of th^t state, it is not necessàry to consider, 
as the judgment rendered is conclusive upon the défendant, and the case 
not open to inquiry upon the merits. Dickson v. WHkimon, 3 How. 57; 
C/iratmas v. lîitssA 5 Wall. 290. 

4. The alleged collusive arrangement between the plaiutiff and the of- 
ficers of the défendant company, whereby no défense was ihterposed, but 
a recovery promoted, is not available hère; it being well settled that to 
an action in one state, on a judgment obtained in another state, such 
fraud is not pleadable. Ohristmas v. Russell,gufra; Maxwell v. Stewart, 22 
W&U. 77; Oraharriv. Boston, etc., R. Go., supra. 

5. The New York statutory provisions, forbidding suit to be brought 
upon a judgment rendered in a court of record of that state without a pre- 
vious order of the court in which the original action was brought, granting 
leave to bring the new suit, must be held as intended only to regulate 
the course of procédure in the New York state courts. Such was the 
conclusion of Judges Dillon aud ÏjQVE in respect to a similar statute of 
the state of lowa. Phelps v. O'Brien Co., 2 Dill. 518; 11 Myers, Fed. 
Dec. § 593. It is an established principle that state législation cannot 
in anywise impair or limit the jurisdiction of the courts of the United 
States. Id.; Hydev. Strnie, 20 How. 170; Raûroad Co. v. Whitton, supra. 

6. An action of debt will lie on a judgment of another state, not- 
withstanding the pendency of an appeal or writ of error. Merchants' 
Ins. Cb V. Z?e FoZf, 38 Pa. St. 45; Banh v. Wheekr, 28 Conn. 433. 

7. Thejuri^diction of this court over the subject-matter of this litiga- 
tion is not affeçted by the pending proceedings in the court of common 
pleas of Ijik county, Pennsylvania, in which the custody of certain rail- 
road propertyhas been committed to a receiver; nor will the prosecution 
of tliis actipp to judgment in any degree interfère with the receiver in 
the discharge of his duties. 

Upon the whole, it seems to the, court that the afl^davit of défense dis- 
closes no valid ground for denying judgment in favor of the plaintifif. 
Therefore the rule to show cause why judgment should not be entered 
against the défendant must be made absolute; and it is so ordered. 
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■ • ■;' ,:i ::■■..■■: : KOTB. 

In an action on a jndgment obtained in anotbet' state the Jaiisdfction of the court 
rendering it is the only question that will be examined. Benaud v. Abbott, 6 Sup. Ct. 
Eep. 1194; Hanley v. Donogbue, Id. 242; Downa v. Allen, 22 Fed. Itép. a»; Glass v. 
Blackwell, (Ark.) 2 S. W. Rep. 257, and nota: ; 

No défense that might bave been pleaded in the original action can be interposed in 
an action on the judgment, Dimock v; Révère Copper Co., 6 Sup. Cf. 3Rep. 855 ; nor can 
a plea that thé judgment was procured by frand, Allison v. Chapman, 19 Fed. Rep. 488; 
or that the action in which said judgment was obtained, was brought in sucb other state 
for the purpoaeof evadingthe lawsof the state of which the défendant Isa citizen, Witte- 
moie T. Malcornson^ 28 Fed. Bep. 605. 
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and others. 

iŒreuit Uourt, 8. D. New York. January 19, 1886.) 

1. PRiifoiPAi. AMD Agent— Del Cbbdebb Commission— Lien— Bill op Sale— 
Insultent Pbinoipal. 

An agent under a del eredere commission bas a lien for àll commissions and 
adyanceB to his principal, and, if thèse exceed the value of the goods, a bill 
of sale to him by insolvent principal, though perhaps technically illégal, will 
be sustained as a f ûreclosure of the lien. 

3. Samb— Sbt-Ofp. 

In such a case, where the agent bas used large acceptances of his principal 
for his own benefit, he Is net obliged, for the oenefit of creditors of his prin- 
cipal, to set thèse ofE against his acceptances for his principal, and release the 
security of his lien to that estent. 

In Equîty. 

David WUkox, for complainant. 

Alex. Thain, for défendants Graeffe and another. 

Samvd W. Bower,îox défendants American Mills Co. and others. 

CoxE, J. The complainant is a national banking association. . The de- 
fendant the American Mills Company was at the time in question a manu- 
facturing corporation organized under the laws of New York, having ita 
principal ofiBce in the city of New York, and its manufactory at Warwick, 
in the state of Rhode Island. The défendant Albert J. Graeffe was treas- 
urer and a trustée of this company, and the commission merchant in New 
York to whom its goods were consigned.- On the twenty-eighth of Feb- 
ruary, 1881, Graeffe had in his possession merchandise of the company, 
in value about $45,000. He had, prior to this time, accepted, for the 
benefit of the company, its drafts drawn upon him, against the consign- 
ments, for upwards of 850,000. Other acceptances, amounting to $32,- 
500, had been used by Graeffe personally in his business without ad- 
vantage to the mills company. None of the drafts, whether used by 
Graeffe or the company, were due on the twenty-eighth of February, 
On that day the company transferred to Graeffe, as absolute owner, the 
goods in his possession, he taking them in discharge, fro tanto, of tha 
company's indebtedness to him. On the foUowing day Graeffe sold the 
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goods to hîs wife, Mary J. Graeffe, for $45,064, în part payment of a 
debt due from him to her, The sale was made through her agent, the 
défendant Garner. , 

On the third of March Graeffe made a gênerai assignment for the ben- 
efit of his creditors. The mills company failed at the saïne time. On 
the thirtieth of March, 1881, the complainant recovered a judgment 
against the' mills company and Graeffe for $2,533.84, in the suprême 
court of the state of New York, and on the twenty-second of June, 1881, 
it recovered another judgment against the same parties for $18,224, in 
the court of common pleas of the city of New York. Executions issued 
upon thèse judgments were retumed nulla bona, September 1, 1881. 
Subséquent to the failure, and before July 1, 1881, other judgments 
wére obtained against the company in New York and.Rhode Island for 
over $70,000. 

The complainant now seeks to recover from Mary J. Graeffe the amount 
due upon its judgments, upon the theory that she is indebted to the 
mills company for the value of the goods; the transfer to her being, it is 
alleged, without considération, and constructively fraudulent. No ac- 
cusation of actual traud is made against any of the défendants. It is 
not disputed that there was a bonafide indebtedness froin the défendant 
Graeffe to his wife of over $100,000. This being true, he had, un- 
doubtedly, a strict légal right, if he owned the goods, to transfer them 
to her in payment, although the propriety of such a proceeding upon 
the eve of bankruptcy may well be doubted. The important question, 
therefore, and practically the only question to be determined, is, did the 
mills company, on the twenty-eighth of February, prior to the* transfer, 
hâve any tangible interest in the goods out of which the complainant 
could hâve made its debt? Did the transfer in any way injure the com- 
plainant? 

In determining this question, — in deciding what the parties could and 
could not do, -^attention should be directed, not to subséquent events, 
but to the situation as it existed upon and prior to the twenty-eighth of 
February, 1881. On that day the défendant Graeffe had in his posses- 
sion goods consigned to him by the mills company under a del credere 
commission, the market value of which was about $45,000. His books 
show that he had advanced, as against thèse goods, by cash and accept- 
ances, a sum considerably in excess of their value, — about $54,000. 
For this sum he had a valid lien. When, therefore, the bill of sale was 
given, the mills company held the légal title, but it was valueless. The 
goods were incumbered for more than they were worth. They could not 
hâve been disposed of except with this charge upon them. A créditer 
of the mills company, by taking the goods in exécution, could not hâve 
divested the lien. When the parties met, the mills company, recogniz- 
ing the lien and admitting liability in excess of the security, passed the 
title to Graeffe. He received no préférence or advantage. He acquired 
no rights that the law would not hâve given him. It was, in effect, 
agreeing to a foreclosure of the lien without the expense and delay of lé- 
gal proceedings. 
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Assuming, as it seems to be assumed, that there was in ail this no 
actual fràud, why was it nota legitimate transaction, — why was it not 
a disposition of the property which the parties, if they desired to do so, 
had a iegal right to make? If the mills company had only a contingent 
interest in tte goods, it would seem a harsh and inéquitable use of the 
doctrine of merger to hold that because Graeffe reeeived the bill of sale, 
which was, perhaps, technically illégal, he therefore lost his lien, and 
by this inconsequential mistake the complainant is to receive $20,000 
which it could receive in no other way. It is true that Graeffe, instead 
of securing his wife, should hâve paid the joint indebtedness; it is not 
easy, however, to perceive how his failure in this regard can avail the 
complainant. 

But it is denied that the lien amounted to the value of the goods. 
On the contrary, it is asserted that it amounted only to $21,715, and 
this, for the reason that Graeffe had used other drafts of the miUs com- 
pany, amounting to $32,500, for his own personal benefit, and, as be- 
tween themselves, the company was undesr obligation to discharge a net 
balance of acceptances amounting to $21,715, and no more. Theviews 
of counsel are so at variance upon this proposition that the record bas 
been searched for a rational explanation of this somewhat abnormal 
transaction, butwith only partial success. The acceptances involved do 
not appear upon Graeffe's books in his account with the mills company. 
At one time he asserts that the proceeds were reeeived by him and used 
in his business; at anoth'er, his testimony would indicate that they 
were used to meet maturing acceptances, in order to continue the ac- 
commodations to the mills company. The motives which actuated 
the parties, the terms of the agreement under which thèse drafts were 
used by Graeffe, and the considération therefor, are not satisfactorily ex- 
plained. It seems, however, that it was a separate and distinct transac- 
tion, and was so regarded by the parties. As between themselves, fair 
dealîng would seem to demand that they should havemadean agreement 
in the form stated by thé complainant; but, on the contrary, Graefle, 
being liable to pay $54,000 reeeived by the mills company, was not 
called upon, unless he desired to do so, to release his security, or any 
portion thereof, because the company was liable to pay $32,500 of accept- 
ances of which he had had the exclusive benefit. Instead of demanding 
any concessions from him in this respect, the company expressly recog- 
nized his claim for the full amount. It is true that he might bave re- 
linquished a part of his security, — quite likely he ought to hâve donc so, 
— but the lien which the law gave him he chose to retain, and the com- 
pany acquiesced in his action in this regard. The transaction was un- 
ilatéral, but not unlawful. 

The case is a difiicult one in many of its aspects, but the conclusion 
cannot be resisted that the complainant is without relief in this action. 
The bill is dismissed. 
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BiiAOEWBLii ». Webstkb, and another, Adm'r, etc.' 
(CHreuit Court, M JD. J^ew York. J\me4:,i88&.) 

CONBTiICT OF LaWS— CHAMPBHTT— COMTBACT TO COLLBCT A LK&AOT ON SHABBB 

— Madb in Maine— Suit to Enfobcb, Bbouqht in New Yoek. 

An agreement was entered into in the state of Maine between plaintiS, » 
résident of the state of New York, and défendant, a résident of Maine, 
whereby plaintLff, in cortsideration of prosecuting defendànt's claim to a cer- 
tain legacy, was to reçoive one-third of what money défendant miglit recover. 
A statuts of the state of Maine miakes criminal the act of making an agree- 
ment to prosecute a suit on shatep. The suit was brought in the state of New 
York, where such agreements are légal. Held, that the validity of the con- 
tract was to be determined by the law of Maine, and that the effect of the 
above statute of Maine was to render the agreement void. Whether New 
York could be held to be the place of performance of this agreement, giuere.* 

Action in Equity for an Accounting. 
Frank E. Blackwell, plaintiff in person. 
Stanley, Clark de Smith, for défendants. 

Benediot, J. The plaintiff 's right to recover in this action dépends 
upon the Validity of an agreement made between him and the défend- 
ant Charles S. Webster, whereby, in considération of services to be 
performed by the plaintiff as attorney in prosecuting the défendant 
Webster's claim fo a legacy of $10,000, left a deceased daughter by 
the last will and testament of her uncle James Brady, one-third of the 
money that the défendant Webster might recover under said will, 
as beir at law of his daughter, was assigned to the plaintiff. At the 
time of the making of this agreement the plaintiff was a résident of 
the state of New York; the défendant Webster a résident of the state 
of Maine. The agreement was entered into in the state of Maine, 
and there it was reduced to writing, and executed. At that time, as 
now, there was in force in the state of Maine a statute providing that 
"any person agreeing to prosecute or défend a suit at law or equity 
upon shares shall be punished by a une not exceeding one thousand 
dollars, nor less than twenty dollars, or by imprisonment not more 
than one year;" and one of the questions presented for décision hère 
by the défendants is whether the effect of this statute of Maine is to 
render void the agreement u^on which the plaintiff bases his right to 
recover. 

In determining this question it is to be observed that the act made 
criminal by the statute of Maine is not the act of prosecuting a suit 

' Reported by R. D. & "Wyllys Benedict, Esqs., of the New York bar. 

'A contract valid where made, is enforceable in the courts of another state accordins 
to whose laws it would not be valîd, Hiokox v. ElUott, 27 Ped. Eep. 830: 8. C. 22 Feo! 
Kep. 13; Swann v. Swann, 21 Fed. Eep. 299; Brown v. Browning, (B. I.) 7 Atl. Rep. 
403; but not if such contract is répugnant to its policy, or injurious to its interests, 
Pittsbnrgh & 8. L. R. Ce. 's Appeal, (Fa.) 4 Atl. Eep. 385. A contract prohibited by the 
laws of the state where made, is not enforceable in the courts of another state according 
to whose laws it would be vaUd. Stewart v. Garrett, (Md.) 4 Atl. Rep. 399. 
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on Bhares, but the act of making an agreement to proseoute a suit 
ou sbares. It is also to be observed tbat the statnte is net confined 
to agreementâ respecting suits to be prosecuted in the courts of Maine, 
but inoludes ail agreements to prosecute a suit on shares, without re- 
gard to the place wbere the sait is to be institnted. Its plain object 
is to prevent the making of agreements of the cbaracter deseribed, 
within the state of Maine. It is also to be observed respecting the agree- 
ment in question bere tbat it contains no language limiting its opéra- 
tion to the prosecntîon of suits ontside the state of Maine, but inclnded 
suits instituted in the state of Maine as well as elsewhere. It is, bow- 
ever, true that the circumstances attending the making of the agree- 
ment show that the object of the agreement was to procure the insti- 
tution of a suit in New York ; that a suit in Maine was not contem- 
plated, and ail the services rendered by the plaintiff in pursuance of 
the agreement were performed in New York. Dpon the facts, the 
plaintiff, in opposition to the contention of the défendant, insists that 
his agreement was an agreement to be performed in New York, and 
therefore is to be jodged according to the law of New York, and not ac- 
cording to the law of Maine. 

Upon this question my opinion is that tbe validity of the agree- 
ment in question is to be determined by the law of Maine, and that 
the effecf of the statute of Maine, already referred to, is to render the 
agreement void ; for the plaintiff, when he entered into the agreement 
in question, did an act made criminal by the law of tbe place wbere 
tbe act was done. The statnte of Maine forbade the doing in the 
state of Maine precisely what the plaintiff did when he agreed to pros- 
ecute Webster's suit on shares. As soon as the agreement was made, 
the plaintiff became liable to indictment in the courts of Maine for 
making tbe agreement, and to snch an indictment it would hâve beeu 
no answer to say that he contemplated doing otber acts in New York 
in accordance with the agreement. A criminal act can never be the 
foundation of a lawful agreement. The agreement was void at its in- 
ception, because the making of such an agreement' was made criminal 
by law. For this reason the agreement could not be enforced in a 
court of Maine, and, if not enforceable in Maine, it is not enforceable 
elsewhere. Says the suprême court of the United States in Coppell 
V. Hall, 7 Wall. 549 : "The principle to be extracted from ail the 
cases is, that tbe law will not lend its support to a claim founded upon 
its violation." So, also, tbe court of appeals of New York in Hyde 
V. Goodnow, 3 N. Y. 269, says : " Assuming that the contraets in ques- 
tion had been made in Ohio, and that by the laws of that state such 
contraets are declared void, tbe courts of this state would be bound 
also to déclare them void, though by their terms they were to hâve been 
performed bere, and though, if made here,they would bave been valid." 

But the plaintiff contends tbat this contract was lawful because 
the place of performance was in New York. But it seems to me to 
be plain that, inasmuch as the act of making the agreement could 
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not lawfully be done in Maine, the ciroumstance that other aots were 
intended to be done in New Yoïk in pursuance of the agreement can- 
not render lawful the act that was done in Maine. In such a case 
as tbis there is no room to apply the fiction of the lawthat the place 
of performance of a contraot is to be deemed the place of making it. 
Hère the question of the illegality of the agreement arose before any- 
thing was done in New York, because of the character of the agree- 
ment, and not because of the character of acts intended to be per- 
formed in pursuance of the agreement. The plaintiff, for what he 
did in performance of his agreement within the state of New York, 
could not be indioted in Maine, but for whafc he did in Maine he could 
be there indicted, and that act is the foundation of his claim to re- 
cover in this action. He is asking the law to enforce a claim founded 
on a violation of the law. It is upon this point that I base my dé- 
cision, and I find nothing in any case cited, including Pritchardv. 
Norton, 106 U. S. 124, that should compel a différent conclusion. 

But it may be added that it is far from clear that New York can be 
beld to be tbe place of performance of the agreement in question. 
As executed in Maine, the agreement constituted a présent assign- 
ment, then and there made by Webster, of an interest in a claim then 
belonging to bim, a citizen of Maine. The plaintiff was to be paid 
one-third of such sum as might be received by Webster by Virtue of 
the will. A réception of the money by Webster, before any division 
with the plaintiff, was clearly oontemplated, and there is nothing 
whatever to indioate that such division was to be made in New York. 
The situs of Webster's personal property is Maine, and what the agree- 
ment provided for is a division of a portion of his property. It seems 
difficult, therefore, to hold that New York was by the agreement made 
the place of performance. My decree, therefore, is that the plain- 
tiff cannot recover, and his action is accordingly dismissed. 

Inasmuch as no appeal can be taken from my decree, I bave de- 
layed promulgating this opinion in order to submit it to Mr. Justice 
Blatohpoed, when holding court in this district, and, having so sub- 
mitted it, I am authorized by him to say that he concurs therein. 



United States v. Chase and others. 
{DUiriet Court, N. J). New York. January 28, 1886 i 

Post-Office — Monbt-Ordbb Dbpaetmbht — Emplotmbnt of Clbrks — Powbb 
of postmastbr. 

A postmaster haa no authority to employ clerks to assiat him in the money- 
order department, and to pay them out of government fuuds in hia hands, 
without the authority of the postmaster sceneral. 

At Law. 
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George B. WéSington, Asst. U. S. Atty., for plaintiff. 
George F. Comatock and George Doheny, for défendants, 

CoxE, J. From January 1, 1876, until January 1, 1884, the défend- 
ant Austin C. Chase was postmaster at the city of Syracuse, New York. 
During that period heretainëd, from moneys received by him officially, 
the snm of $5,894.91, which he expended for clerk hire in the money- 
order department of the oflBee. This action is to recover that sum, with 
interest, the plaintiff contending that the expenditure was unauthorized. 

Prior to October 1, 1876, the yearly salary of the postmaster at Syra- 
cuse was $4,000, and he was allowed the sum of $500 per annum for clerk 
hire in the money-order department. On that day bis salary was reduced 
to $3,000, and he was allowed, in addition thereto, whatever sum, not 
exceeding $1,000 per annum, migbt accrue as commissions on the trans- 
action of the domestic and international moûey-order business of the of- 
fice. The allowance of $50pfor clerk hire was discohtinued, and nonew 
allo-çfîlnce was made. The letter announcing thèse changes was dated at 
Washington, September 25, 1876, and was signed by the superintendent 
of thé money-order System. The postmaster was also notified that thè 
employaient of any portion of the time paid for, out of postal funds, of 
hisclerksin performing ûioney-Order service, was strictly prohibitèd, and 
that ail clérical service requisite for the transaction of money-order busi- 
ness, not authorized to be paid for out of the allowances made by the 
post-oflSce department, must be performed by him in person, or paid for 
out of the commissions accruing to him from his money-order business. 
This letter simply stated the law as it existed in the statutes and régula- 
tions of the department. 

The défendants insist that the $1,000 allowed as commissions was in- 
tended for the postmaster personally, as compensation for his services and 
responsibility in taking charge of and managing so extensive a business; 
tliat it was not the intention of the department to reduce his salary, but 
simply to divide it, paying $3,000 for the gênerai business, and $1,000 
for the money-order business. He retained this sum, $4,000 annually', 
as his own; and, finding it impossible to transact the business of the 
money-order department without. assistance, he employed two clerks, and 
paid them as beforé stated. It is because the department refused to al- 
low this disbureement that the defieiency appears in his account. 

The question to be determined is whether the postmaster was justified 
in employing thèse clerks, and paying them out of govemment funds, 
without the authority of the postmaster gênerai. The défendants insist 
that he (Chase) was justified in so doing by the necessities of the situa- 
tion; that it was impossible, for. him to transact the business alone, ànd, 
as the department failed to fumish the necessary assistants, it was«per- 
missible for him to procure them himself. It is thought that there is 
no authority in the law to support this contention. It was thei évident 
design of congress to vest in the postmaster gênerai the management and 
control of the varions post-ofiices throughout the countr}'. He was the 
gênerai agent of the governméiit, charged with the supervision' of' the 
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moncy-order System. It was for him to détermine wîïat sum, if any, 
should be expended for clerk hire. Nowhere is this duty devolved upon 
the postmaster. If the postmaster gênerai failed to make an allowance, 
— assuming his power to do so ui^der the Revised Statutes, — it did not, 
for that reason, become proper for the postmaster, dlsregarding the ex- 
press instructions of his superiors, to employ such clerks as in his judg- 
ment were necessary. To concède such power to the postmaster would 
permit him to usurp the authority which the law has vested in the 
postmaster gênerai. If the contention of the défendants is correct, a 
postmaster is at liberty to employ as many clerks as he sees fit, and the 
question of necessity is for a jury, and not for the post-office department, 
to détermine. Surely this was not the intention of the law-makers. 

In the présent case the employment was not only without authority 
of law, but it was in the face of an express prohibition by the depart- 
ment. The postmaster was plainly informed that after October Ist his 
salary would be $3,000; that, for transacting the money-order business, 
he wpuld bé allowed commissions not exceeding $1,000, with nothing 
for cïerk hire. If he found it impossible to do the work personally, he 
could lawfulîy procure assistance, bût it is entirely clear that, if he saw 
fit to do this, it was his duty to pay for it. The post-office department 
may hâve acted with injustice; the postmaster may hâve received less 
than his services were worth; but this does not answer the proposition 
that the order of September 35th was one which the departoient was 
authorized to make, and one which it was the postmaster's duty to obey. 

The case pf U. S. v. Dich, if the report furnished to the court cor- 
rectly states the facts, cannot be regarded as a controlling authority, as 
the question now presented was not involved. 

The plaintiff is entitled to the judgment demanded in the complaint. 



ÇkNTBAL Tbdst Co. OF N. Y, and another t>. Wabash, St. L. & P. 

Ry. Co. and others.' 

{Uireuit Cov/rt, S. D. Missouri. December 80, 1886. 

1. RAn.ROAD OOMPANIES — RBÔarvaiBB — OkdBES CONCBHNISa BdBKBSDHR OF 

Pbopebtt East of thb MiSBissrppi, and Mahagbmbnt of What is Rktained 
—jDKisDionoN— Court Obligations. 

The Wabash System of r oads was originally placed in the hands of receivers 
in a sait instituted by the Wabash Company itself . A suit to f oreclose a gên- 
erai mOTtgageon the Wabash property was subsequently instituted, and Con- 
solidated with the flrst suit. The receivers flrst appointed were retained in 
possession, and hâve administered the whole property ever since. They hâve 
been appointed by the courts of ancillary administration, as well as by this 
court. Ttecently they were removed in the Seventh circuit, and a receiver, 
appointed by the circuit court of that circuit in a f oreclosurè suit pending be- 
forô it, ordéred to take possession of the main WabeUsh Unes withfn the juris- 
diction of that court. In the suit instituted hère the mortgage has been fore- 

•Reported by Ben;, F, Kex, Baq., of the St. Louis bar. 
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closed, and the property sold, but has not yet been delivered. ïïpon the 
application of the receivers of tbis court for instructions, it is ordered (1) that 
said receivers shall relinqûisb contre! of roads east of the Mississippi, of 
■which the recelver appointed by the circuit court of theSeventh circuit shall, 
under the orders of said court, take possession; (3) that said receivers Shall 
cease the further opération of Unes east of the Mississippi, whose earninga 
havè not been in excess of their operating expensés, unless withîn 30 days 
some satisfactory guaranty is giveh that ail future déficit arising from such 
opération shall be promptly paid to them; (3) that they shall deliver to the 
receiver appointed in the Seventh circuit ail books of account which they hâve 
in their possession in which the accounts of the roads passed into the hands 
of said receiver are alone kept, if any there be, but shall retain possession of 
ail gênerai books of account, giving said receiver, however, fuU facility of 
inspection and copy; (4) that they shall retain possession of ail moneys now 
in âieir hands, or which may hereaf ter be received, from the earnings of roads 
in their possession, or from the purchasing committee, subject only to the 
orders of this court: (5) that they shall surrender ail rolling stock, if there be 
any, which is covered by the mortgages in whose f oreclosure the new receiver 
was appointed in the Seventh circuit; (6) that any controversy which may 
arise petween them and the receiver in the Seventh circuit, in determihing 
what property shall be surrendered, shall be reported to this court; (7) that 
the opération of the Unes in the hands of the receivers appointed by this court 
Bhall be independent of ail other Unes; (8) that there will be no dismissal of 
the case pending in this court asto any parties or interests or causes of action, 
or any rel^uquishment of any jurisdiction which is now vested in this court; 
(0) that the burden of the court obligations, including receivers' certiflcates, 
be apportioned to the différent branches, and that the master report the earn- 
ings and ezpenses of ail Unes and branches separately, and the time of their 
opération by the receivers, up to December 31, 1886, 
2. Samb — Dblivesv of Possbssioiî to Pubchasino Committee — Patment— 

BOHD. 

It is further ordered that the said purchasers of the Wabash property shall 
paj^, within 60 days, into the registry of this court, fl.OOO.OOO in cash or re- 
ceivers' certiflcates, and give bond in the sum of $1,000,000 to pay the further 
awards, and to comply with ail further orders of this court, and take posses- 
sion of the entire property, subject to the right of this court to retake possession 
on non-compliance with further orders; and also subject to ail the terms and 
provisions of the final decree and the order of confirmation. 

In Equity. 

Application of the receivers for instructions as to the surrender of cer- 
tain property to Thomas M. Cooley, who has been appointed Wabash 
receiver by the circuit court of the Seventh circuit, in the foreclosure 
suit oiAtMns v. Wabash, St. L. & P. Ry. Co., 29 Fed. Rep. 161. 

W, H. Blodgett, for receivers. 

Brewbr, C. J. During the last two days we hâve received a pétition 
from the receivers of this court, reporting to us the action that has been 
taken by the circuit court of the Seventh circuit, and asking instructions 
from this court as to their action. We hâve also received an applica- 
tion of the purchasing committee, and the form of an order which they 
désire. 

I may be pardoned if, preliminary to a formai statement of the orders 
that will be éntered, I refer to some matters in the history of this litiga- 
tion. Thé Wabash road was a road extending through several states, — 
States within the jurisdiction of several circuit courts of the United States. 
There was ône gênerai mortgage covering the entire projperty, and under- 
lying mortgages upon several local lines which had entered into and be- 
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corne part of the Wabash system. Proceedîngs were commenced in this 
court as a court of primary jurisdiction, and receivers were appointed 
by this court. Of the propriety of a foreclosure in one court operating 
upon the entire property running through severaJ states, and of the va- 
lidity of a sale made in pursuance of that foreclosure, and the complete- 
ness of the title which will pass by such sale, there can be now no longer 
a question. In the case of MuMer v. Dows, 94 U. S. 444, that question 
was put at rest. In the early history of foreclosure proceedings of this 
nature it bécame customary, not merely that foreclosure proceedings 
should be conducted in the one court, but that, to avoid ail questions of 
title, ancillary proceedings should be conducted in the courts of other 
circuits; and to conserve the property pending the foreclosure — to guard 
it against local suits, and préserve it from disraemberment — the custom 
has a;lso been for the receivers appointed in the court of primary admin- 
. istration to be also appointed in the courts of ancillary administration. 
That proceeding wàs had in this case: Messrs. Tutt and Humphreys 
were two and à hàlf years ago appointed receivers of the entire property 
by this court as a court of primary administration. Their appointment 
was confirmed in the several courts exercising ancillary administration, 
and the}' hâve continued in such administration of the entire property 
up to the présent time. So far as concems the receivers themselves, it 
is fair to them to say that Mr. Humphreys was named to the court by 
not only the mortgagor, but by the mortgagees in the gênerai mortgage, 
and indorsed by a large majority of the trustées in ail the mortgages. 
Dôubtless he was suggested to them by reason of his long connection 
with and knowledge of the aflfairs of the road, and by his large expéri- 
ence in railroad matters. The other gentleman was named by this court, 
with the thought that it would be weU to hâve a local receiver sharing 
in the administration of this property, and in naming him the court se- 
lected a citizen of this state distinguished for his business capacity, and 
fojr purityof character. Their administration has been so successful that, 
during the length of two years and a half in which it has been carried 
on, not only bas there been no challenge in the court of primary admin- 
istration of the propriety of their appointment, but there has not even 
been a suspicion suggested. hère of any im propriety of conduct on their 
part, or of any lack of fitness for the duties intrusted to them. 
, The records which exist show that in 1883, a year prior to their ap- 
pointment, the earnings of the road were, per mile, (leaving out the 
cents,) $4,715; the expenses, $3,826. In the year 1884, the first five 
monthsbf which the road was operated by the company, and the last 
seven mouths by the receivers, the earnings were $4,650, and the ex- 
penses $3,895. In the year 1885, of which they had charge during the 
entire year, the. earnings were $4,738; the expenses, $8,995;' and in 10 
months of this year their earnings bave been $5,296 per mile; their ex- 
penses, $3,997. When, in addition to that, it is borne in mind, as a fact 
well known, that the road, prior ta their taking possession, was in many 
places in a, very unsafe condition, and that they havé expended $445,000 
in placing Steel rails in the track, $1,303,000 in bridges, and bave the 
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road to-day, in nearly its entirè extent, in the best possible condition, I 
think it safe to say that résulta attest the wisdom of their appointment, 
and that such results entitle them to receive, from any unbiased mind, 
commendation rather than blâme. 

As appears from the certified copies of orders that hâve been presented 
to us, the circuit court of the Seventh circuit district, disregarding the 
comity which bas heretofore existed between the fédéral courts, bas re- 
moved thèse receivers, and appointed a distinguished citizen of the state 
of Michigan as their successor, for the lines within the jurisdiction of 
that court, — I say in disregard of the comity which bas existed between 
courts of différent circuits; for the pretext of enforcing local liens, said 
orders are too transparent to deceive any one, and for two reasons: Mrst, 
there will be no line extending through various states without the création 
in those states of local liens by mortgage, judgment, or otberwise; and, 
seœndly, a foreclosure of those local liens may proceed independent of any 
receivership. But that court is a court of equal jurisdiction — of equai 
power and rank with tbis, and this court disclaims any intention of que»- 
tioning or reviewing its action. We bave no appéllate jurisdiction, and 
the practical question which cornes before us is, what action sball be takèn 
by this court upon the basis of the présent slatusf As by the act of re- 
moving thèse receivers from the custody and control of certain portions 
of the Wabashline, some measure of power for prôtecting the entire prop- 
erty is taken away, the dut/ of this court is to take spécial care of the 
property left in the bands of its receivers, and to see tbat it is fully pror 
tected, and managed for the best interests of ail concerned. Full juris*- 
diction, under the Wabash foreclosure, over the trustées in ail the mort- 
gages, baving been acquired by this court, the power of foreclosing, as 
it did, the gênerai mortgage, the power of apportioning the burden ôf 
receivers' certificates, and every court indebtedness, among ail the varied 
lines tbat went into and formed this single System, remains with this 
court, and, under the circumstances, it is fitting that sucb apportionment 
sball be proceeded with at once. 

In the final decree which was entered, there was no attempt at any 
foreclosure of the underlying mortgages. The decree was the common 
one of a foreclosure of a junior mortgage, and the direction of a sale of 
the property subject to the burden of the underlying and prior incuni- 
brances. The purchasers, when they purchaséd, took the property bur- 
dened with thèse underlying mortgages; but did not by that purchase 
assume the payment of them. The holders of thèse mortgages bad, nofc- 
withstanding that purchase, no other securitythan their mortgages, and 
the property upon which they were liens. It was provided , however j 
in the decree, that the purchasers at such sale should take the property 
subject to the duty of paying off ail receivers' certificates, and ail debts 
created by this court. They made their purchase with fuU notice of 
thèse provisions in the decree. They bave paid the purchase price. 
The sale bas been confirmed; the deed made. As provided in the de^ 
crée, the possession bas been and is still rétained by the receivers, and 
is to be rétained until such time as payment sball be made of thèse 
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bourt obligations, or subh security fumished as shall be deemed adé- 
quate. 

, We are well aware that in managing so vast a property, and in the organ- 
ization of a new corporation of such magnitude as that proposed, some 
time must be taken; and we are aware of the fact that there bas yet been 
no order entered by this court as to the time within which the purchas- 
ers must pay thèse obligations, and take the property from the hands of 
the court. We think that time ehough bas been given for the perfect- 
ing of the organization of the new company, and for ail other prelimi- 
nary matters; and that the time bas now corne when the court should 
make an order for the payment or security of the debts created in the 
administration of this estate, and for the taking possession of the prop- 
erty by the purchasing committee. • 

Witii thèse preliminary statements, I proceed to formulate some orders 
which will be entered. It is expected that counsel wiU prépare orders 
that embrace the ideas which will be presented, for I hâve not had 
time to draft, in full form, the orders. 

In the^rat place, the receivers will relinquish control of aU roads east 
of the Mississippi, of which Eeceiver Cpoley shall, under the orders of 
the circuit court for the Seventh circuit, take possession. We are ad- 
vised by the pétition of the receivers that there are several minor 
branchas or lines within the limits of that circuit which do not appear 
within the terms of the order directing Eeceiver Cooley to take posses- 
sion. They are Unes disconnected from the lines west of the river, whose 
flole connection, so far as the Wabash System is concerned, is with the 
lines east of the river, of which Mr. Cooley is ordered to take possession. 
It further appears from the report of the receivers that every one of those 
lines, with perhaps one exception, bas been operated at aloss duringthe 
last two years and a half. It would be folly for thèse receivers, having 
no possession of the main line with which those branches are connected, 
to continue to operate, at a loss, those local lines. So the order will be 
that they will cease further opération of ail the lines east of the Missis- 
sippi river whose eamings bave not been in excess of their operating ex- 
penses, unless within 80 days some satisfactory guaranty is given that 
ail future déficit arising from such opérations shaÛ be promptiy paid to 
them. 

Second. They will deliver to Mr. Eeceiver Cooley ail books of account 
which they hâve in their possession; in which the accounts of the roads 
passed into the hands of Mr. Eeceiver Cooley are alone kept, if any 
ithere be. They will retain, however, possession of ail gênerai books of 
account, giving to; Mr. Eeceiver Cooley full facility of inspection and 
copy. The intent, of course, is that every facility shall be accorded 
which is passible to enable him to administer the trust confided to him, 
successfully. i i. 

2%W. They will retain possession of ail moneys now in their hands, 
or which mayhereafter be received from the eamings of roads in their 
possession, or from thé purchasing committee, subject only to the order» 
of this court. 
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Id'ourth,. They will sùrrender ail roUing stock, if there be any, which 
is covered by the mortgages in whose foreclosure Mr. Receiver Cooley 
was appointed. Any eontroversies which may anse between them and 
Mr. Receiver Cooley in detenûining what property shaU thus be surren- 
dered, wiU be reported to this court. 

I^fth. The opération of the Unes in the hands of the receivers will be 
independent of ail other Unes. They will make the best traffic and run- 
ning arrangements with Mr. Receiver Cooley, or with the managers of 
other railroad Unes. 

fi&i^, The officers, and employés under them, will confine them- 
selves to such employment. In other words, if there is to be an inde- 
pendent administration across the river, it wUl provide the officers and 
employés to carry on such independent management. 

SevenOi. There wiU be no dismissal of the case pending in this court 
as to any parties or interests or causes of action, or any relinquishment 
of any juiisdiction which. is now vested in this court. The burden of 
the court obligations, induding receivers' certificates, wiU be apportioned 
to the many différent branches; and the master will report the eamings 
and expenses of ail Unes and branches separately, and the time of their 
opération by the receivers, such report to be carried up to December 31, 
1886. : , 

EighSi. And this refers to the requirements of the court in respect to 
the purchasing committee. We are not satisfied with the suggestions 
that they hâve made to us in their pétition or order presented. It ap- 
pears from the statement that bas been fumished to us that there are 
now due, or wiU become due by the close of Februçiry, about $750,000 
of receivers' certificates. Therefore the purchasing committee should be 
directed to pay, within 60 days, into the registry of this court, $1,000,- 

000 in cash or receivers' certificates, and to give bond in the sum of 
$1,000,000 to pay the further awards, and to comply with ail furtUer 
orders of this court, and to then take possession of the entire property, 
subject to the right of this court, to retake possession on non-(»mpliance 
with further ordera; and also subject to ail the terms and provisions of 
the final deoree and the order of confirmation. 

Tbeat, J., (pràlly.') In order that this matter may not be naisunder- 
atood, for it is important in its vast-reaching conséquences, it should be 
stated that this was not an application by a mortgagee to foreolose. It 
was an application by the corporation itself,concerning which agréât deal 
of comment has beeû made elsewhere. The applica,tion was originaUy 
made to myself, in this olrouit, which is limited in estent. I hesitated. 

1 found that Judge ShipMan, avery leamed and able judge, hadgone over 
m extenso that cla^ of thought. After further considération with respect 
thereto, I reached the ccoicluaion that his views were corrçct, to-wit: 
Hère is a vast System, extending through many etates and many judicial 
districts. A default, it Was certain, would be made in a-, few days. 
What should be done? The interests of ail oonoemed req^iired that 
«Otne Jtidicial action should be had for the (K>QBervation of those inter- 
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ests,— stockholders, bondholders, creditors at large, etc. And after 
patient thought, I reached the conclusion that Brother Shipman was 
right. Since that time, fortufiately, the suprême court of the United 
States has said that it is right. Now, if any one in or out of judicial 
position chooses to dispute the action of this court, that party may settle 
that controversy with the suprême court of the United States, which is 
authoritative, so far as thé action of this court is concerned. It was a 
judicial question. 

Now it so happens, as the records of this court show, that in the year 
1876, — one of the earliest matters connected with this line of adminis- 
tration,^^— in the Case of OMo & Mississippi By. Co., extending from Cin- 
cinnati into this circuit, parties thereto had suitinstituted against it in the 
circuit court of Indiana. That was the court of primary administration 
which is within the Seventh circuit. The whole course of that proceed- 
ing wènt'forward, not in comity alone, but in the wisdom of adminis- 
tration. Application was made to this court. Application was made 
to the Southern district of lUinoisj and, in the course of the administra- 
tion, the court of primary jurisdictidn had occasion tO màike changes, by 
résignation or otherwise, in the receivership of the gênerai system of the 
Une, to which, withont exception^ this court assented, the court of the 
Southern district of Ulinois assented, and that whole Une of administra- 
tion went forWardj aa the records of this court show, with the signature 
of the then judge there, without dispute. - 

It so happened , I may remark in passing, that, in the absence of my 
brother judge, I hâve at every term of this court called upon the counsel 
—I do not know whether they are now présent or nof — ^to know why 
those accounts are not closed. It seems, from thèse fréquent reports 
hère, for that long séries of years those accounts hâve not been closed. 
Why? This Court might hâve exacted a final settlementof the accounts 
of those receivers, the property haiving long ago been turned over to the 
parties of record in the United States court of Indiana, retaining them 
on their liability on their bonds. That delay has existed tô this hour. 
That court has been not quite so exacting as this court is. This case 
should hâve been settled, but it is tihsettled at this hour. In the course 
of administration of thèse matters we hâve found that not by comity 
alone, but by the wise administration of thelaw in regard to thèse inter- 
etate matters, we bave proceeded with pferfect harmony. At last we en- 
«bunter a difficulty. How ehall it be solved? Without afïïrming or 
denying what bas been done elsewhere, — without being uhjudicial enough 
to' comment upon" what has happened elsewherej-^-this court yields its ad- 
ministration to no one exeept an appêllate tribunal, Thus standing, 
being thoroughlysatisfied that the original action of this court was cor- 
rect, not only in taking possession of thèse vast properties, but also in 
the appointment of its recdvérs, I havè only this tosay: An intimation 
has bëen made, Which I see before me, that the district judge (myself) 
refused to pasS the original 'Order. Jt is true in One sensé; it is false in 
ano'ther sensé. After havïngsatisfied myself that the order was proper, 
it àûcurred to me^ as the Umite' ôf miy jurisdiction'Wer'ô only within this 
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one district, it was wiser and better that the order should come from the 
circuit judge, whose jurisdiction, so far as thèse properties are concerned, 
extended over ail the properties west of the Mississippi river. It was 
not because I thought that the order should not be granted. I fuUy con- 
curred with what was done. It was a mère suggestion that the order 
from the circuit judge would be wiser and better, and I so informed my 
brothèr judge at the time, and I assume the full measure of responsi- 
bility, if there is any, to be attached to it. I hold, however, that the 
action was right from the beginning to the end, and I stand on that 
proposition. It was the duty of this court, under the eircumstances pre- 
sented, to take possession of this property, and conserve the interests of 
ail concerned. 

It is said, and no one more than the judges of this court can be satis- 
fied that it is true, thàt there had been an unwise administration of this 
property. If there had not been, there would hâve been no need to 
make an application to this court for the appointment of receivers. But 
what has this court to do with it? We are not to go back through the 
past administrations of thèse properties to ascertain whether, wisely or 
uriwisely , the persons to whom that administration was committed, blun- 
dered, or othérwise. The simple proposition submitted to this court was 
this: Sere is a vast property, in a bankrupt condition,— whether through 
mismatiàgement or othefwise, was immaterial to this court. Connected 
with that property were the rights of stockholders and gênerai bond- 
holders, bbndholders under underlying mortg^es, gênerai creditors, and, 
further than that, the duties of thèse corporations to the public at large, 
and' tb' the state which granted them their franchises. 

What is the first inquiry with regard to thèse matters? The franchise 
was granted by which the obligations of a common carrier were im- 
posed. AU the persons along the line of thèse varions roads, extend- 
ing through several states, possibly, hâve contributed their money, 
in one form or another, for the purpose of having railroad faeilities. 
That mâtter; to a greater or less extent, has been presented to the con- 
sidération of this court heretofore. When franchises of this kind are 
graiitèd, as was often stated by this court long before my brother judge 
came upon the bench, to which I suppose he will not dissent, their pri- 
mary obligation was to the sovereign who granted them the franchise. 
They undertook, first, to pay their dues to the goVernment, in the nature 
of taxes; second, they undertook to run a safe operating road, — safe to 
life aild to the transportation of property. Did they do it? Suppose 
they eannbt do it? Then they fall within the jiidicial administration to 
Compèl them to do the best they can. That is ail there is in that branch 
of the inquiry. 

Now, in the course of such administration — it not being new at ail, 
havîrig, so far as my memory serves me as to the course of proceeding, 
originated in the Indiana district, and been foUowed up by this court, 
and by ail the other courts, — ^we bave had no difBculty. The court 
ordei.'s'that the receivers shall.^r«t pay the taxes; second, make the road 
v.2^F.no.l3— 40 
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which they are running as receivers safe, and, whatever expendiWres are 
necessary therefor, the court directs them to make, and,, if they do not 
receive funds enough directly for the accomplishment of that purpose, 
the court will direct them to issue receivers' certificates, which shall be 
prior in right to ail underlying mortgages. And why not? If the par- 
ties who hâve underlying mortgages choose not to corne into court, and 
ask the surrender of their property to the parties iriterested therein, 
what shall be done? One of two things is necessary,— the court must 
either stop running the road, or an expenditure be made for the benefit 
of ail parties in interest, the underlying mortgagees as well as everybody 
else, in order that it shall be made a going concem. Otherwise, in the 
expressive language of a distinguished friend, you hâve nothing but a 
streak of iron-rust oji the prairie. The value of thèse properties consists 
in their being in opération. Who shall pay for the opération? Some- 
body. Now this court has said from the beginning to the end of this 
matter,— it is nothing new or récent, but as old as the organization of this 
court, as old as that Indiana case, the Ohio & Mississippi Gase, — ^if you 
désire us to run your property at a dead loss beyond the operating ex- 
pensQS, receivers' certificates hâve to be issued in order to get the money 
to do it, and you must take your portion, when the matter is equi- 
tably adjusted,, of the costs of so doing. So stands the case to-day. 
Whenever a party has appeared in this court from the beginning to the 
ènd of this controversy, objecting that "You don't pay the rental" in 
flome cases, and the interest on underlying mortgages in other cases, 
the thought with the court has been, what shall be done? If you wish 
that road to be run, and there are no funds in the hands of the receiveirs 
to run it, who shall pay for the running? It must run at your expense. 
It so happens that, with regard to many of thèse sectipnal divisions, 
there havè been: surplus earnings above the fixed charges, bearing in 
mind ail the VirMie that this is a gênerai mortgage. What shall be 
done with tbeïn? So long as thèse underlying mortgages hâve their in- 
terest paid, there being a surplus, no difficulty will arise, and such has 
been the line of administration by this ix)urt. If there be a failure to 
pay tentais, whére it is a rented roa,d, or if there be a failure to pay the 
interest on underlying mortgages, make your application, and the court 
will surrender your property to you. No difficulty has occurred in re- 
gard to it uhtilrecently. 

I do not know how many of thèse cases hâve occurred. i cannot re- 
call them in my présent memory, but a great many hâve so occurred, 
and the roads bave been surreûdered from time to time. I remember 
the Cairo line. I remember a line over in Indiana; and I remember 
also, in the wisdom of administration, while the party insisted upon his 
right as trustée under a mortgage to take possession of a subdivision, 
and the court granted it, that this court was afflicted a few days after- 
wards with an application of that trustée, the road having no roUing 
stock whatsoever, — ^leaving it a mère pièce of old iron on a road-bed,- — 
to permit an order on the receivers to operate it for the benefit of the 
concem. I Jiesitated about it. Brother Bbewer was not hère, but 
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fimlly the order was passèd, if my memory is correct, to this effect: 
"This will be permitted, but at yôur expense." 

So, as to the practical opération of thèse matters, there being no diflfi- 
culty in theory in my mind with regard to them, we reach the question, 
"Whatshallbedone?" 

Without affirming or denying, as I hâve heretofore stated, what has 
occurred elsewhere, as to its légal force or otherwise, — that will remain 
for other parties to test at a proper time, before an appellate tribunal, 
if it is so desired, — thèse orders which I assent to, as suggested by the 
circuit judge, will be that this court retains its jurisdiction in the manner 
stated, and what is done with regard to the receivers of this court in 
turning over to Judge Cooley the matters included within the orders of 
the circuit court of the Sevenlh circuit will be so done; but Brother 
Breweb did not state what is in my mind, and I do not know whether 
he will concur with me when I state it; I state my individuel view. 

In taking possession of thèse lines, which is permissive, nothing else, 
whereby out receivers may be discharged from obligations hereafter 
arising witii fëspect thereto, it is only a discharge of our receivers to 
that estent. Thèse roads will remain, and must remain, subject to ail 
the obligations heretofore created with regard to them. The rec^iver 
takes them as they are, as stated by Brother Beeweb, as an independent 
System. If there should be any rolling stock, it belongs to that concern 
independent of the gênerai System. Under the order, the receivers will 
turn it over. If there is none, Brother Cooley Will hâve to do the best 
he can to run bis roads. 

Now, one word more. Under the maps submitted to this court, it 
appeare there are little fragments of roads left. As I remarked pleas- 
antly, the other day, those fragments begin and end nowhere. They 
are not included in the terms of the order of the Seventh circuit. What 
shall be done with them? I présume that they are important for local 
conveniences of administration. Wha4; is to be done with them? They 
are ail behindhand, Brother Beewee says, — ail except one. I am not 
sure about that. I think they are ail in that condition. I am speaking 
of the Illinois roads, — those little fragments presented to us on the map. 
They hâve been'run at a dead loss. If our receivers retain possession, 
who is going to pay for the running of them? Where is the money to 
corne from? Unless somebody will guaranty our receivers whereby they 
may be saved harmless, they must drop the opération of them; and, if 
the misfortune falls upon the good people in that neighborhood of having 
no railroad facilities, that wiU be the resuit of the order in the Seventh 
circuit. We hâve nothing to do with that. 

If others choose to break up the Une, and deprive people of railroad 
facilities, the conséquence is not with this court. The exception to 
which référence has been made is this Butler Une to Détroit, which, un- 
der the terms of the order as presented to the court, still remains in the 
possession of our receivers. It turns out that that has been operated 
protitably, and it ptiU remains with our receivers to operate it. It is ob- 
vious, however, unless it is operated in connection with the System which 
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passes to the hands of iFudge Cooley, it may be very much damnîfied, 
and also that portion of property which Judge Cooley will take posses- 
sion of wUl be in a stiU worse condition. With that outcome in dollars 
and cents this court bas nothing to do at this time. 

Now, to summarize. 1. The original application of this case was pre- 
sented'to myself. After fuU considération, I had no doubt that it was 
rightfuUy presented, and that an order should issue with respect thereto. 
I affirm, further, that since that time the suprême court of the United 
States bas affirmed that doctrine. Now, if any one chooses to dispute 
that doctrine, that is a controversy between himself and the suprême 
court of the United States. We choose to rest on oui original judgment, 
fortified by the décision of the suprême court of the United States. 

2. The intimation that I refused that application, and my brother 
judge — the circuit judge — overrode my views with regard to it, is not 
correct. I did not refuse it. I simply suggested that it should come 
from the circuit judge. 

3. In the administration of thèse rnatters the course pursued is no new 
one. If an insolvent body, like this vast corporation, cannot meet its 
obligations, what is to be done? That was the question presented to the 
court. Proceed to conserve the rights of every one, and in doing so, if 
any one of the varied parties, by sectional divisions or otherwise, — credit- 
ors at large, no matter who they were, — ^are dissatisfied, we say, make 
your application to the court, if you prefer, and get oui of the system. 
The court will give you leave so to do, and it bas so permitted many of 
them to do; and in the very terms of the final decree that is expressed 
distinctly, that ail thèse parties in the underlying mprtgages may pro- 
ceed to foreclose their underlying mortgages in the pruper tribunal, if 
those parties so désire. A great many hâve been separated in the course 
of this administration, thinking they could do betfer under a separate 
System, and the court unifornily has so ordered. Now, what is the fact? 
If thèse parties — the underlying mortgagees — choose to proceed to fore- 
close them, they bave the unquestioned right so to do, and so this court 
has decided, over and over again, and expressly so stated in its final de- 
cree. But this court is not to discharge, and will not discharge, during 
the opération of the receivers of this court, those sectional divisions where 
there are underlying mortgages, until they meet their requirements, as 
fastened upon:them by the opérations of our receivers. They remain 
subject to ail charges prior in right, even to their mortgages, or they 
might bave come hère long ago, and been discharged. 



œNNEB i;. PIONEER FIKE-PROOF CONST. CO. 629 

CONNEE V. PlONEEB FiRB-PeOOF CoNST. Co. 

{Cireuit Court, D. Minnesota. December 16, 1886.) 

1. NEOI.TGENCE— DbFBCTIVE ScAFFOLDING — CONFLICT OF TBSTIMOlTr— Vbbdict 

—Motion fob New Tkial. 

In an action to recover damages for a personal injury, caused bj[ the négli- 
gence of the défendant in net providing saf e scaffolding for plaintifl to stand 
upon while tiling a ceiling, wiere the testimony of a number of witnesses for 
défendant is that the tilers who used them built the scaffioldings, and a lésa 
number, for plaintifiE, testifled positively that défendant employed two per- 
sons for the spécial purpose of building the scaffôldings, held, that there was 
sufflcient évidence to juatify the jury in flnding défendant responsible for the 
defective scaffolding. 
8. Samb — PiiEADiNu — Speciaii Damàoes — Evidence — Wages befoïib akd 

AFTER INJUBT. 

In such a case, although no spécial damages are alleged, the plaintifit being 
an ordinary mechanic, testimony showing the différence between the wages 
earned by him before the injury, and those he was able to earn afterwards, is 
compétent to show the extent of his injuries. Such testimony is not proof of 
spécial, damages. 
8. Samb — Instetjctionb — Decree of Oaeb. 

The court having instructed the jury at the commencement of the charge 
that ,an employer is bound to exercise reasonable care and diligence in pro- 
viding a safe place for his employés to work, it is not error to refer to the 
matter without using the Word reasonable," in giving instructions on otber 
questions. 

. At Law. Motion for new trial. 
A. J. Bogersy for plaintifF. 
O^Brim, Eller <& O'Brien, for défendant. 

Beewbr, J. In the case of Conner against the Pioneer Fire-proof 
Construction Company, tried before me, wherein the jury returned a 
verdict for the plaintiff, a pétition for a new trial was allowed. I was 
in hopes that this application would be submitted to Justice Miller, 
as the case is one upon which I hâve great doubt. The facts, in 
a gênerai way, are thèse: The plaintiflf was employed as a tiler in the 
West Hôtel, in Minneapolis, the défendant having the contraœt for the 
tiling. In pursuance of that work, it was necessary for the tilers to go 
upon a platform in order to reach the ceilings, which were quite high. 
In some of the rooms the ordinary horses used by the plaèterers were 
high enough so that they could reach the ceiling; in others, thèse horses 
were not sufBciently high, so they were in the habit of extending the 
legs by nailing boards upon them, which raised the height of the horses, 
and consequently of the platforms. Upon a platform placed upon horses 
thus raised, the plaintiff, with other tilers, went to work. Scarcely had 
he gotten thereon before something gave way, the platform fell to the 
floor, and he was injured. 

It was claimed on the part of the plaintiff that one of the boards thus 
nailed was defective, and insufficient to support the weight that was put 
upon it; and that there was négligence on the part of the défendant 
in sending the plaintiff onto a platform thus defectively supported. 
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There was testimony showing that a man by the name of Simpson and 
his son were employed specially to prépare the platforrrig; and, on the 
other side, there was testimony showing that the tilers theniselves had 
charge of the préparation of thèse platforms; that the horses, boards, and 
platforms were ail there, and that the duty was placed upon the tilers 
generally to see to the préparation of their own platforms. The jury 
found for the plaintiflf. 

I chàrgéd the jury, substantially, that if the défendant had furnished 
the material, horses, boards, and platforms suitable and sufRcient, and 
left with the tilers generally the duty of preparing their own platforms, 
and this platform, so prepared, was defective, that was the négligence of 
the employés, and the employer would not be liable; while, on the other 
hand, if the employer had employed spécial individuals — Mr. Simpson 
and his assistant — to attend to the work of preparing the platforms, and 
they failed to prépare a platform that was reasonably safe, their négli- 
gence was the négligence of the défendant, and the company would be 
responsible. That is really the pivotai question in the case, and it is 
one that, upon ail the testimony, has greatly embarrassed me. I con- 
sider that a very important question; in fact, if the matter were left to 
my judgment alone, I think I should be compelled to say that the pré- 
pondérance of the testimony showed that the company left the prépara- 
tion of the platforms to the tilers as a body, and had no spécial em- 
ployés, or any particular individuals, to do that work. But there was 
the positive testimony of one or two witnesses that Mr. Simpson and his 
son were specially employed to do that work, and to attend to it solely; 
and what has embarrased me is whether or not I was justified in hold- 
ing that there was sufficient évidence to uphold the action of the jury in 
ônding that Mr. Simpson and his assistant were the parties upon whom 
this spécial work was cast. 

Wherever there is a manifestly doubtful question of fact, — one that I 
feel a jury may, without any impropriety, find one way or the other, 
according as they believé that witness or this,' — I never stop to review 
the action of a jury in its finding. In this case it has seemëd to me uncer- 
tain whether it could be held that there was such a question. That was 
the reason I waà in hopes that my Brother Miller would take this rec- 
ord, look at it, and pass his opinion upon it. As he did not, I must 
dispose of the case, and I hâve concluded that the testimony is sufficient 
to justify the action of the jury, and that the direct testimony of the 
fewer number of witnesses as to this spécial employment of Mr. Simpson 
and his assistant did présent such a question of fact that I ought not to 
interfère with the décision of the jury in this respect. 

That, as I said, is the pivotai question in the case. Several other 
matters are SUggested, but it seems tO me they are of minor significance. 

It is insisted that the gênerai scope and drift of the charge was such 
as to convey to the minds of the jury thé idea that there was an absolute 
duty on the part of the employer tù make the place of work safe, which, 
of course, is not the law. It is his duty to use reasonable care and dili- 
gence to proVidë a place of safety. At the commencement of my charge 
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I so stated the law. It is true that subsequenOy I did not every time 
use the word "reasonable," in speaking of this niàtter; because, having 
once laid down the rule, and realizing that the real question was as to 
-whether that was in this case a duty borne by the employer, or cast upon 
the entire body of employés, I was trying to make plain to the jury the 
distinction between thèse two phases of the case. I do not conceive it to 
be the duty of the court every time it refers to a inatter to incorporate ail 
the limitations and ail the restrictions which apply thereto, when they 
bave been once stated. Such a répétition would be very apt to confuse, 
rather than enlighten, the jury. 

■Further, it is insisted that no testimony should hâve been allowed to 
go tQ the jury as to the wages this plaintiff was ^ming prior to the ac- 
cident and those he was able to earn thereafter. The pétition does not 
allège any spécial damages. This plaintiff was an ordinary mechanic, 
and the testimony presented was to show the nature of his injuries, rather 
than to lay the foundation for any spécial compensation. I doubt not that 
if the plaintiff had been one gifted with some peculiar skill in the hands, 
or otherwise, as, for instance, a painter, who by his skill in the use of 
the brush is able to earn enormous sums of money, and thereafter, when 
that ability to earn is taken away by physical injury, he seeks relief to 
the extent of such loss, there should be a spécial allégation in the plead- 
ing, 80 as to call the attention of the défendant particularly to the claim. 
But when the case is that of an ordinary mechanic, (a mason,) and the 
question presented is simply as to the estent of the injuries suffered, I 
think the défendant is not prejudiced if, even without an allégation of 
spécial damages, the plaintiff is permitted to introduce testimony as to 
whât hé wàs able to earn before and after the accident. It is not one of 
thoçe matters which I think, in the strictest and more techniçal sensé, 
can be said to be spécial damages. At least, the error, if error it be, in 
admitting the testimony, did not work any substantial injury t© the rights 
of the .défendant. 

There are one or two other matters of a similar nature that are sug- 
gested, but, as I stated before, the pivotai question is as to whether the 
défendant placed the work of preparing thèse platforms with the tilers, 
as a body, thus making them responsible for their consttuction; or 
whether it employed some other individuals to do it for them. That 
question the jury hâve détermined, and I am constrained to say I think 
there waa sufficient testimony to justify that conclusion. 

Motion for new trial denied. 
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MiLMiNE V. Bass and others. 
(Œrcuit Court, B. Indiana. December Term, 1886.) 

L^ferBOPTiON-nLEvr ON Ebal Pbopbety — Abandon3P!nt — Sbcoito Lktt — 
. J^uiàijiif Indiana. 

If; 'in' mSiana, the owner of an 'exécution releases and abandons a levy 
made upon real estate suflacient to satisfy a part only of the writ, and causes 
a leyy.and sale of other real estate, the sale will not be deemed void, but, be- 
ing Irregiilàr, ît may be set aside, if necessary, in order to do equity between 
parties concerned. 
2: Samb — Patmbnts not Cbedetbd — Lbty fob Full Amount— Good-Faith 
purchasbb— noticb, 

If an exécution be issued without propér notation of crédits for paynients 
upon tlie judghient, and land be levied upon and sold by virtue of such writ, 
to a purcbaser without notice of the irregularity, the sale will not, on that 
account, be iuvalid. 
8. Same — Eqotties of Juniob- Libn-Holdbb— Other Lands AvAtlable. 

An exécution creditor whose judgment is a lien upon différent bodies of 
land is not bound, when making a levy, to inquire into the equities of junior 
lien-holdors; and if, while other lands are flrst equitably liable to seizure, a 
levy be made upon a tract which is subject to a junior lien, and the holder of 
such lien neglects to assert his rights in court before the sale, he cannot aft- 
erwards hâve the same annulled. 

4. Same— Rbhbdt of Juniob Libn-HoiJdbk aftbb Salb. 

If the Qwnerof lands subject to a, judgment lien has mortgaged a part 
thereof to A., and afterwards has mortgaged or conveyed the remainder, 
worth more than the amount of the judgment, to B., and thereafter the land 
mortgaged to A, is levied on, and sold to satisfy the judgment, B. being the 
the purchaser, while A. may not hâve the sale annulled, he may, to the ex- 
tent of his'interest, require B. to account to him for the value of the mort- 
gaged property sO sold on exécution. 

5. Principal and Subbty— Extension of Time — Unauthobized Consent — 

Pabtnbrship. 

Where an agreement for an extension of time upon a judgment was made 
between the principal debtor and the creditor, acting on the faith of a written 
consent signed in the nnme of a firm which was liable as surety in the judg- 
ment, and it turnèd out that, excepting one, the members of the flrm had not 
authorized, and were not bound by, this consent, the agreement for exten- 
sion was not binding upon the creditor. 

(Syllahua by tJie Couru) 

In Equity, 

On May 12, 1873, Steams & Ce. recovered a judgment în the state court 
against Gardîier, Blish & Ce, principals, and Bowser, Prentis, and Falls, 
as sureties, for $2,212. 85 . At that time Bowser owned real estate in Allen 
county, Indiana, worth from $20,000 to $30,000, on which there were 
liens amounting to about $6,000. On December 31, 1873, the princi- 
pal debtors paid $354.93 on the judgment, and on January 1, 1874, the 
same parties paid $145.07. On May 1, 1874, the same parties paid in- 
terest on the judgment to that date.. On June 20, 1876, the principal 
debtors paid the interest due and to become due on the judgment up to 
January 1, 1877. The interest so paid in advance, being at the rate of 
10 per cent, per annum on the judgment, was paid upon the agreement 
that the day of payment should be estended to January 1, 1877. Be- 
fore granting the extension, Stearns & Co. wrote to Bowser & Go., (a firm 



UILMINE V. BÂSS. 633 

composed of Bowser, Prentis, and Falls,) asking their approval. The 
letter was returned to Stearns & Co., indorsed: "Fort Wayne, April 
13, 1875. We agrée to the within proposition as stated. J. C. Bowseb 
& Co.,"— in the handwriting of J. G. Bowser. 

On June 12, 1877, exécution was issued on the judgment, and levied 
on lots 116 and 117, old plat of the city of Fort Wayne. The exécution 
was issued for $2,212.85, and costs and interest. There was then due 
on the judgment, according to defendant's computation, $1,971.06, and 
according to plaintiff's computation, the sum of $1,552.05. The prop- 
erty was advertised, and offered for sale, but the exécution was returned on 
July 21, 1877, indorsed, "Not sold for want of bidders." On October 9, 
1877, exécution was issued, and returned October 25, 1877, "No property 
found to levy on." On November 26, 1877, a writ of venditioni exponm 
was issued, reciting former levy on lots 116 and 117, and ordering their 
sale. On December 22, 1877, the sheriff returned that he had adver- 
tised the property, but had made no sale for want of bidders. , On July 
5, 1878, a second venditioni exponaswas issued, coinmanding the sale of 
the same lots. On July 6, 1878, this writ was returned indorsed as 
foUows: 

" This exécution is returned unsatisfled. The within levy released, The 
clerk will please issue alias exécution. 
"July 6, 1S7S. 

[Signed] «C. A. Munson, Sh'fl, 

"By Platt j. Wise, Deputy." 

The action of the sherifF in returning this writ was upon the express 
orders of Stearns & Co. , the judgment plaintiffs. 

The alias exécution was issued, and the lands in controversy levied on 
and sold to John H. Bass, défendant, on August 3, 1878, for $2,000, 
and, not being redeemed within the year, he now holds them by sherifF's 
deed. On the seventh of March, 1878, Bass became the owner of lots 
116 and 117, by purchase at foreclosure sales and sheriff 's deeds issued 
thereon, and by the purchase of outstanding tax titles, at a cost of $10,- 
209.34. He also, subséquent to the exécution of the Milmine mort- 
gage, became the owner of a large amount of property, conveyed to him 
by said Bowser and wife. 

The plaintifF, Milmine, claims title to the lands in controversy under 
a decree of foreclosure in his favor, rendered by the superior court of 
Allen county on July 24, 1879, for $6,838, upon a note and mortgage 
executed by Jacob C. Bowser and wife, of date June 1, 1875, to one 
Smith, the assigner of the plaintifif. Bass was indorser and surety for the 
firm of Bowser & Co. to a large amount, and, to indemnify him, Bowser 
and Bowser & Co. had given him a mortgage on ail Bowser's property, 
which mortgage was junior to Milmine's mortgage and Stearns' judgment. 

The questions involved in the case, as stated by the master, to whom 
it was referred, are: (1) Did not the levy on lots 116 and 117 render 
void the subséquent levy of the exécution issued on the same judgment 
upon the lands in controversy? (2) Was not the levy of the Stearns ex- 
écution upon the land in controversy void as to ail parties with notice, 
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made, as ît was, in violation of the clear equities ofthe plaintiff, wMI© 
other lands of ample value to make the exécution were liable to the judg- 
ment lien? (3) Did not the extension of time by the original judgment 
oreditors discharge the land in controversy from the judgment lien? (4) 
Did not the issùing of the exécution upon which the land was sold for a 
larger amoUnt than was due thereon, with the intent to coUect this ex- 
cess, render the exécution and sale to Bass thereon void? 

Themaster found that lots 116 and 117, which were first levied on 
under the Stearns judgment, were of sufficient value to satisfy a consid- 
érable portion of that judgment; that, under the décisions of the suprême 
court of Indiana, a levy on real propérty, sufficient to pay the exécution, 
or a substantiai part of it, opérâtes as a satisfaction until such levy is 
legally disposed of by sale of the propérty, or in some other légal manner, 
which has become a rule of propérty in Indiana ; that, in this case, the 
fédéral courts are bound by the décisions of the Indiana suprême court, 
notwithstanding the fact that fédéral décisions are to the contrary. Hence 
the release of fhe levy on lots 116 ând 117, and the subséquent levy on 
the lands in controversy and the sale to Bass, were irregular and void. 
He also finds that said release of the levy on lots 116 and 117, and the 
levy on the lands covered by the Milmine mortgage, was with the knowl- 
edge and by the agency of Bass; that the extension of time by the plain- 
tiffs to the principal défendants in the Stearns judgment was with the 
consent of J. C. Bowser, but without the consent of Prentis and Falls; 
and that Bass, not being made a party to the Milmine foreclosure suit, 
is not bound by the decree therein. 

Questions raised on exception to the report by Bass. 

L. M. Ninde &nd T. E. ÉUison, for complainant. 

R. 8. Taylor and i2. Q. Bell, for défendant Bass. 

Woods, J. I do not agrée with the master that, under the Indiana 
décisions, the levy of the Stea;ms exécution upon the propérty in ques- 
tion was void, though it was irregular, because of the previous levy upon 
other real estate. It is quite cléar that the propérty first levied upon, 
considering the incumbrances upon it, and the wife's contingent interest, 
was not sufficient to satisfy more than a smaU part of the sum due upon 
the writ; and, this being so, the décision in lÀndley v. Kelley, 42 Ind. 
294, is direct authority that the second levy, and the sale under it, is 
not to be held void merely because of the first levy, which had been 
abandoned by thè owner of the exécution. It was doubtiess an irregu- 
larity to take a new exécution, as was done in this case, and such an ir- 
regularity as may justify an interférence by the cOUrt in order to do equity 
between the parties, if it is apparent that substantiai rights hâve been 
violated by the sale. But, the propérty first levied upon having been 
insufficient in value, that levy did not, in my judgment, operate, under 
the Indiana décisions, to satisfy the judgment in the full sensé; and if, 
oh àccoùnt of thè irregular issue of the second exécution, the sale made 
under it Should be set aside, it would resuit that the judgment, notwith- 
Btanding the first levy, must be considered as having been in force ail the 
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lime, and, by virtue of it, Basa, being subrogated to the rigbts of Stearns 
& Co., who were not made parties to the complaiaant's foreclosure suit, 
would be entiiled to redeem from the sale made to the complainant upon 
bis decree. 

Upon the second point, it is quite clear that the complainant might 
bave compelled the sale of the other property of Bowser to satisfy the 
Stearns exécution, before resort to the property covered by their mor^age; 
but, the complainant not having gone to the courts for this relief, the exé- 
cution plaihtiff was not bound to inquire into the equities in this respect, 
and to direct the order of sale accordingly ; and it foUows that the sale is 
not void,nor to beannulled, on this account, at the instance of complain- 
ant. Samberry v. Lard, 82 Ind. 521; Wiggm v. Suffdlh, 18 Hck. 145; 
S. C. 29 Amer. Dec. 576; James v. Hubbard, 1 Paige, 228; OUnves v. 
Dickenson, 5 Johns. Gh. 235; S. 0. (on appeal) 9 Cow. 403; Wmv. 
Shepherd, Ig 111. 41. 

Nevertheless the complainant, as some of the cases just cited show, is 
not without remedy; but from the défendant, who obtained an inéqui- 
table advantage by means of the sale as made, is entitled to compensation 
.to the extent of that advantage, that is to say, to the extent of the value 
bf the property sp sold, not exceeding the amount due complainant upon 
Mb mortgage debt. The report of the master is perhaps not explicit 
on the point, but, as I understand, it is not questiooed that the prop- 
erty of Bowser, which was purchased by Bass, and which ought to 
hâve been sold on the Stearns' exécution before resort to the lands mort- 
gaged to the complainant, was worth, over and above ail incumbrances 
çreated before the exécution of complainant's mortgage, more than the 
amount due upon that mortgage, treated aa a subsisting security; and, 
this being so, the decree hère ought to be that the défendant pay to 
the plaintiff, within a time stated, the amount due upon their mortgage, 
with stipulated interest to date of payment, and that, in default of this, 
the sale to the défendant be annulled, and the title of the complainant 
under bis purchase be confirmed. 

The rights of the parties are not affected, in my opinion, by the ex- 
tension of time granted upon payment of interest in advance upon the 
Stearns judgment. The extension was granted upon the supposed con- 
sent of Bowser & Co., and, if Bowser's partners were not bound by that 
consent, the agreement to extend was not binding onthe créditer, and 
exécution might bave issued at any time, the interest paid in advance 
being returned or treated as a payment upon the judgment. Alhrk/ht 
V. Griffin, 78 Ind. 182. 

The sale was not invalid because the proper crédits for payments were 
not noted on the exécution, Bass, the purchaser, having no knowledge of 
the facts. The purchaser at an exécution saie is not bound to hâve ex- 
amined the dockets to see if the clerk bas done his duty in this respect. 
The presumption is that the officer has done his duty in such parti cu- 
lars. Fmkr v. Grifin, 83 Ind. 297. 

.In so far as the master's report is inconsistent with the foregoing, the 
sxceptions thereto are sustained, and in other respects overruled. 
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United States v. Wightman. 
{BUtHet Court, W. D. Pennsylwnia. December 80, 1886.) 

1. Obscbnb PoBiiioATioiîa— Mailino Obscsenb Mattbk— Bev. St. U. S. § ! 

A letter, although exceedingly coarse and vulgar, and grossly libelous, — 
imputing to the peraon addreàsed an atrocious crime,— but which bas no 
tendency to excite libidinous thoughts, or impure desires, or to déprave and 
corrupt the morals of those whose minds are open to such influences, ia not 
"obscène, lewd. or lascivious, " witbin the meaning of the first clause of sec- 
tion 8898 of the Revised Statutes, deflning non-mailable matter, etc.* 

2. BAMB — IiBTTEB IN EnVKLOPE. 

Whether said clause embraces a letter inclosed in a sealed envelope, bear- 
ing nothing but the address of the person to whom it la written, not decided.' 

Indictmént for Mailing Obscène Letters. Sur motion in arrest of judg- 
ment. 

Wm. A. Stone, U. S. Atty., for the United States. 
Thomas W. IJoyd, for défendant. 

AcHEsoN, J. In the view I take of thîs case, ît is not necessary for 
me to express any opinion upon the unsettled question (C/. S, v. Ohase, 
27 Fed. Eep. 807) whether the words, "every obscène, lewd, or lascivi- 
ous book, pamphtet, picture, paper, writing, print, or other publication 
of an indécent character," as used in the first clause of section 3893 of the 
Revised Statutes defining non-mailable matter, etc., include an obscène 
letter inclosed in a sealed envelope, bearing nothing but the address of 
the person to whom the letter is written; for I hâve reached the con- 
clusion that neither of the letters which are the subject of this indictmént, 
either in langilage or import, is "obscène, lewd, or lascivious," ;within 
the purview of the statute. According to the well-considered case of U. 
S. v. Bennett, 16 Blatchf. 362, the test of obscenity is whether the tend- 
ency of the ma,tter is to déprave and corrupt the morals of those whose 
minds are open to such influence;p. This, it seems to me, correctly in- 
dicates the purport of the word "obscène," as employed in this statute. 
Like the terms "lewd" and "lascivious," with which it is associated, it 
implies something tending to suggest libidinous thoughts, or excite im- 
pure desires. Now, I do not think that either of the letters under con- 
sidération bas any such corrupting or debauching tendency. Both let- 
ters are exceedingly coarse and vulgar, and one of them is grossly libelous, 
— imputing to the person addressed an atrocious crime, — but none of 
thèse characteristics, nor ail combined, are suiScient to bring the letters 
within the inhibition and penalty of the statute. U. S. v. Smith, 11 Fed. 
Rep. 663. 

I may add that the word "indécent," in the first clause of section 
3893, seems to be confined to the "other publication" declared to be non- 
mailable. But, at any rate, the term as there employed bas been held 
to mean that which "tends to obscenity," or "matter having that form of 

'See note at end of case. 
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indeceticy which is calculated to promote the gênerai corruption of 
morala." U. S. v. Bmnett, supra. 

The opinion of the court, then, being that the lettera in question do 
not contain anything of an "obscène, lewd, or lascivious" character, 
•within the meaning of the statute, judgment must be arrested; and it is 
so ordered. 

NOTE. 

ObscBnb Pdblications. The test which détermines the obscenity oi indecency of a pub- 
lication is thé tendency of the matter to déprave and corrupt the morals of those whose 
minds are open to sacb influences, and into whose hands such a publication inay fall. 
U. S. T. Bebout, 28 Ped. Rep. 522; U. S. v. Britton, 17 Fed. Rep. 731. A letter which, if 
itshonld fall into the hands of an inexperienced or susceptible person, would excite 
impqre thoughts and Indécent ideas, is obscène and indécent. U. S. v. Britton, supra. 
An illtastrated pamphlet, purporting to be a work on the subject of thè treatment of 
spermatorrheaand impotency, and oonsisting partiallyof extracts from standard booka 
uppn ni^cine and surgery, but of an indécent and obscène character, and intended for 
generar circulation, héld to corne within the provisions of section 3893 of the Revised 
Statutes. tr. S.v.Ohesnian, 19Fed. Eep. 497. 

As to the application of the statute to the mailing of sealed letters, see U. S. v. Bebout, 
28 Fed. Bep. Ô22, and note. 



In re Burton, Bankrupt. 
(JHaiHci Court, W. D. Virginia. Beptember 24, 1886.) 

1. BANKRtTPTCT— BiaCHABGB— P0BCHABE BY BANERTn-T OF HiS OwN DbBTB. 

The dîscharge of a bankrupt, as a bar to the remedy for the recovery of the 
debt, is analogous to the bar of the statute of limitations, — neither destroys 
the debt, and both must bepleaded; and a purchase by a discharged bankrupt 
of his own debt ojyerates to extinguish the debt, the characters of debtor and 
créditer meeting in one and the same person. 

2. Same. 

A bankrupt cannot purchase and take an àssignment to himself of lien 
debts against his estate in bankruptcy, and collect the same for his own use 
out of assets in the hands of his assignée in bankruptcy, to the exclusion of 
subséquent lien-holders. 

In Bankruptcy. On exceptions to reports of liens by spécial commis- 
Bioner. 

Morris, Brown & Nawlin, for creditors. 

Mr. Bocock and Kean & Kean, for Burton, bankrupt. 

Paul, J. Spécial Commissioner William B. Tinsley , acting nnder de- 
cree entered October 1, 1884, made and filed, April 10, 1885, his re- 
port of liens and their priorities in this case. To this report exceptions 
were filed, and on the sixteenth of January, 1886, a decree was entered 
recommitting the report to said spécial commissioner, directing him to 
make certain amendments to his original report, and inquiries specially 
designated in said decree, and to report thereon. Said commissioner 
filed his amended report, March 11, 1886. In the amended as in the 
original report he reports in tàvor of E. J. Burton, the bankrupt, against 
his estate in the hands of the assignée in bankruptcy, the following liens: 
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No, S. John F. Sîaiightef v.E. J. Burtonj amount, $2,818.05. No, 4. 
0. B. Martin v. E. J. Burton; amount, $317.17. No. 5. Poindexter^a 
Adm'ry.E.J.Burt6n;'arQoxiiit,$ll,0i7.35. 

The report shows the considération for the assignment of thèse several 
debts to the hankrupt, B,. J* Burton , to be as follows r For the Slaughter 
debt, $50; for the Martin debt, $100; and for the Poindexter's admin- 
istrator debt, $382.50. 

To the allowance by the commissioner of thèse liens in fevor of saîd 
B. J. Burton, the bankrupt, exceptions are filed on behalf of other cred- 
itors of the bankrupt; the grounds of the exceptions being that the pay- 
ment by the bankrupt to the holders of thèse several sums, and taking 
an assignment ôf thèse debts to himself, amounted to an extinguishment 
of thèse debts. 

The question thus presented for décision, viz., can a bankrupt pur- 
chase and take an assignment to himself of lien debts against his estate 
in bankruptCy, and coUect the same for hisown use, out of assets in the 
hands of his assignée in bankruptcy, to the exclusion of subséquent lien- 
holders? is one, so far as the court is informed, that has not been judi- 
cially settled. The court, therefore, is left in its détermination to the 
guidance of gênerai principles, rather than to the control of established 
précédents. 

It is conceded that when the characters of debtor and créditer of the 
same debt become united in the same person the debt is extinguished. 
Says Pothier, (1 Poth. Obi. 607:) 

"Il is évident that, by the concurrence of the opposite characters of 
debtor and créditer, in the same person, the two characters are mutually de> 
stroyed, for It is impossible to be both at once. A person can neither be his 
own créditer nor his own debtor. From hence, indirectly, résulta the ex- 
tinction of the debt, when there is no other debtor; for as there can be no 
debt without a debtor, and the confusion having extinguished thecharacter 
of debtor in theonlj person in whom it resided, and there being no longer 
any debtor, there cannot beanydebt." 

See Bouv, Law. Dict. "Confusion." 

To avoid the application of this principle in the case now under con- 
sidération, counsel for Burton (the bankrupt) contend that he no longer 
stands in the relation of a debtor to his creditors; that, by virtue of the 
order of discharge in bankruptcy, the debt is discharged, so far as the 
bankrupt is personally iiable; that he is no longer legally a debtor; that 
the discharge in bankruptcy destroys the personal liability of the debtor, 
and transmutes the debt into a lien on the estate in the hands of the 
assignée. 

Is this position correct? Is the bankrupt's character of debtor so 
completely changed as to exempt him from the opération of the princi- 
ple above quoted? Is he so completely freed from ail obligation to pay 
his debts that hig character of debtor is destroyed, and that he occupies 
the position of an indiffèrent third person, so that he can, for a valua- 
ble considération, become the assignée of his own debts, and coUect 
them in full out of assets which he has surrendered for the payment of 
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Ms debts, and this to the exclusion of subséquent lien-holders? We 
think the authorities are abundant to show that bis character of debtor 
does not undergo such a change as is contended for hère. The dis- 
charge amoUnts to nothing more, if properly pleaded, than a bar to the 
remedy for the collection of the debt. A discharge in bankruptcy, to 
be available as a défense, must be pleaded both in law and in equity, 
(FèUows V. HaU, 3 McLean, 281; In re Fergvaon, 2 Hughes, 286; 13 Myers, 
Fed. Dec. 624; Bump, Bankr. [8th Ed.] 747; Mcryery. Dewey, 103 U. 
S. 301;) and the discharge is personal to the party to whoin it is 
granted, (Id. 302.) 

So far from the bankrupt's character of debtor being changed, or the 
debt being destroyed, by a discharge in bankruptcy, the obligation to 
pay continues, and so strong is this obligation that, without any new or 
additional considération, a new promise to pay the debt is binding, and 
the debtor's discharge in bankruptcy is no défense against an action 
brought on the new promise. The discharge of a bankrupt, as a bar to 
the remedy for recovery of the debt, bas often been held analogous to 
the bar of the statute of limitations. The défense is personal to the 
debtor. He may avail himself of it, and be relieved from the payment 
6f thô debt, but the possession of this power to defeat the remedy does 
not destroy fhe debt. Says Lord Mansfield in Quantock t. England, 5 
Burr. 2630: "It is settled that the statute of limitations does not de- 
stroy the debt; it only takes away the remedy. The deLtor may either 
take advantage of the remedy of the statute of limitations, if the debt be 
older than the lime limited for bringing the action, or he may waive this 
advantage." The existence of the old demand is not determined by the 
lapse of period prescribed; it is only the right of action which is taken 
away. Heûce the old debt constitutes a sufficient valuable considéra- 
tion for the new promise. 4 Minor, Inst. pt. 1, 612; Wetzdl v. Bvssard, 
11 Wheat. 809. 

In Campbéa v, Hdt, 115 U. S. 620; S. C. 6 Sup. Ct. Rep. 209, Mr. 
Justice Miller quotes from the opinion of Chief Justice Robektson, (in 
Smart v. BaugK 3 J. J. Marsh. 364,) in which he says: 

"The statute of limitations does not destroy the right in foro oonscienfice 
to the benefit of assumpsit, but only bars the remedy. If the défendant 
cbooses to rely on the bar, time does not pay the debt. • ♦ ♦ The stat- 
ute of limitations does not destroy nor pay the debt. • « * This bas 
been abundantly established by authority. * * * A debt barred by time 
is a suificient considération for a new promise. The statute of limitations 
only disqualifies the plaintifÊ to recover a debt by suit, if the défendant rely 
on time in his plea. It is a personal privilège, accorded by law for reasons 
of public expediency, and the privilège can only be asserted'by plea." 

And says Mr. Justice Miller: 

" That the proposition is sound, that in regard to debt or assumpsit on con- 
tract the remedy alone is gone, and not the obligation, is obvious from a class 
of cases that bave never been disputed." Id. 625. 

If, then, the debt is not destroyed by the discharge in bankruptcy, but 
the obligation to pay continues in existence, and which can only be de- 



640 FEDEEAL EEPOBTEB. 

feated by pleàding the discharge in bar of the remedy, it seems clear 
that the character of debtot continues and attaches to the bankrupt, so 
as to bring him within the scope of the principle that where the charac- 
ters of debtor and creditor, of the same debt, become united in the same 
person, the debt is extinguished. There is no avoiding this conclusion. 
But, fùrther, the debt not being destroyed by the discharge in bank- 
ruptcy, but the obligation to pay it continuing, when the bankrupt recog- 
nizing this obligation; voluntarily pays thèse debts; or compromises 
them with the holders; he déclines to avail himself of the advantage of 
his discharge; he waives it as a bar to a recovery against him, and does 
what duty demands, and what the law (failing to plead his discharge) 
would compel him to do. It is clearly as complète and full satisfaction 
of the debts as can be made. 

One of the debts claimed in this case by the bankrupt (the Slaughter 
debt, No. 3) illustrâtes the remarkable position the bankrupt might oc- 
cupy, and the gross injustice that might be done if any other rule pre- 
vailed than that just laid down by the court. This debt was paid off 
by an indorser; whether by the first, second, or third indorser is not 
shown. Suppose it was paid by the second indorser, of course he would 
hâve a right to recover of the first indorser the amount paid. But he 
sells and âssigns the debt, of course, with ail his rights, to the bankrupt, 
hère the principal debtor. Would there be any justice in allowing this 
principal debtor to reCover of the prier indorser the amount paid by the 
second indorser in satisfaction of the obligation of the principal debtor? 
Yet.this is exactiy what might occur if the position contended for by 
oounsel for the principal debtor hère, E. J. Burton, be allowed as law. 
Again, suppose that one of three sureties had paid ofif the whole of this 
debt, he would be entitled to contribution from his two co-sureties. But 
he assigns his claims to the principal debtor, who purchases it. WiU it 
be pretended that this principal debtor could or ought to be allowed to 
recover off of his owu sureties two-thirds of a debt paid for him by a third 
surety? The statement of the question must answer it in the négative. 
It is therefore the opinion of the court that the debts of Slaughter, Mar- 
tin, and Poindexter's administrator, assigned to E. J. Burton, and re- 
ported for his benefit in Commissioner Tinsley's report, are extinguished, 
and they must be stricken from the list of liens against the bankrupt's 
estate in the hands of the assignée. 
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WiLUS and otbers v. McCullen.* 

{Oireuit Court, M. D. Pennsyhania. December 8, 1886.) 

Patents for Inventions— iKPEraaBMENT — Salb of MATBBiAii bt LiCenske to 

Noiî-LiCBNSBES. 

Where a licensee to sell materials for use ia a patented process to other 
lîcenaees, Bells said materialsj to be used for such process, to other persona 
known not to be licensees, he is guilty of infringement. 

In Equity. 

AUxander & McGiU and Charles Howson, for complainanta. 

John G. Johnson, for respondent. 

McKennan, J. The respondent had a license to use the patented 
process, and also a license to sell materials for the process, to licensees. 
The use of the process by the respondent was limited to Philadelphia. 
Whether thèse license contracts hâve been kept in good faith, orviolated, 
by the one party or the other, and whether the coinplainants could right- 
fuUy revote their licenses, are questions which, under the circumstances 
hère appearing, we cannot consider. HarteU v. Tilghman, 99 U. S. 547. 
The parties are citizens of the same state, and our jurisdiction, therefore, 
dépends on the subjectrmatter involved. To the extent of questions aris- 
ing out of the patent, and the respondent's acts in alleged violation of it, 
we hâve jurisdiction. Over controversies arising out of the license con- 
tracts we havè not. Thus the complaint of infringement by use of the 
process in Philadelphia, and the sale of materials for use by licensees else- 
where, drops out of the case. 

There is no license, or room for suggestion of license, to sell materials 
to otbers than licensees, for use in the process. That the respondent did 
sell to such persons for such use, knowing that the materials were pur- 
chased for this use, and intending that they should be so applied, is 
quite clear upon the proofs, if not admitted by the pleadings. Purchasers 
were solicited by advertisement and otherwise, with an especial view to 
this use. By thèse sales thus made the respondent became a party to 
their use. The question whether the complainants violated their con- 
tracts, and thus failed in the observance of good faith, urged upon us in 
justification of this, or as a reason why we should not interfère, cannot 
be considered. If they violated their contracts, the respondent has an 
ample remedy elsewhere. He cannot find or seek redress by infringing 
the patent. 

A decree must therefore be entered against him, as respects such sales 
for use in the process to unlicensed persons. 

1 Reported by 0. Berkeley Taylor, Esq., of the Fbiladelpbia bar. 

v.29F.no.l3— 41 
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SwiBT V. Jenks and others. 

(Circuit Oowt, 2f. D. New York. Jannary 81, 1887.) 

Patbnts fob Intbntions— Disclosubb op Invbntioii bt Priob Patent— Paii.- 

DBB TO ClAIM — ÂBAITDONHENT. ^ 

The flfth and sixth claîiçB of letters patent Ko. 283,931, iBSued to Allen W. 
; 'Swift, for an improvement in lubrlcators, are invalid by reason that the in- 
vention covered thereby was disclosed by letters patent No. 25^,353, issued 
to the same person, for an improvement in lubricators, and was abandoned to 
the public by failure to claim the devices set out by such claims. 
S. Same— FiFTH Claim op Patent No. 357,336. 

The flfth claim of letters patent No. 257.326, issued to Boss J. HoSman and 
owned by défendants, is for the sanfe invention as that covered by the flfth 
and sixth claims aforesaid, and is also void. 

In Equity. 

0. H. DueU, for complainant. 

Neri Piné, for défendants. 

CoxE, J. This ia an equity action for infrîngement founded upon 
letters patent No. 283,931, granted to the complainant August 28, 1883, 
for an improvement in lubricators. The application Was filed June 13, 
1882. The bill prays for an injunctioh and an account, and for relief 
nnder section 4918 of the Rëvised Statutes. The invention relates to 
lubricators, designed chiefly for lubricating the valves and cylinders of 
steam-engines. Automatic action is secured by the graduai admission 
of water to the interior of the oil-cup, displacing theréin a correspond- 
ing quantity of oil, and forcing it, through the lubricant duct, to the 
steam-pipe, from whence it is carried to the steam-chest valve and cyl- 
inder of the engine. The object of the invention is to enable the engi- 
neer to ascertain, by observation, whether the lubricator is working r^- 
ularly. This is accomplished by extending the end of the drip-tube so 
near the wall of the oil-cup, which at this point is made of gîass, that 
the drops of water, as they escape from the tube, are delivered against 
the inner surface of the glass, and are thus plainly seen, even when the 
oil is alnaost opaque. The claims in controversy are as follows: 

"(5) In combination with the steam-condensing duct, and its horizontal 
extension, c, the lubricant cup, composed of métal, and provided in front of 
the duct extension, c, with an observation port, r, covered with a transparent 
plate, substantially as and for the purposes set forth. 

"(6) In combination with the oil-cup of a lubricator, the port, r, covered 
by a glass plate, and the pipe or tube, o, having an inclined end or face, sub- 
stantially aa set forth." 

In March, 1884, the patent was before the court upon a motion for a 
preliminary injunction. Swift y. Jenks, 19 Fed, Rep. 641. 

One of the défenses interposed is that the complainant has fully descrioed 
the devices covered by the claims in question in a prior patent, and, hav- 
ing failed to claim them there, they must be regarded as abandoned to 
the public. 
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On the twenty-first of March, 1882, letters patent No. 255,353 were 
granted to the complainaDt for an improveméiit in lubricators. The lu- 
bricator described in that patent is similar, in ail essential particulars, 
to the one in controversy, except that the cylindèr of the oil-cup is made 
wholly of glass. It can hardly be disputed that if the métal cylinder of 
the présent p/tent were substituted for the glass cylinder of the previous 
patent, the structure of March, 1882, would bealmost identical with that 
of August, 1883. The différence, if any, would be unitnportant, and 
entirely insufficient to support a patent. But the précise improvement 
covered by the latter patent is described in the former. The substitu- 
tion referred to is there suggested. In the spécification of March, 1882, 
the complainant says: 

"As previously stated, my invention is applicable to most ail lubricators 
operatirtg upon this principle, and it is net essential that the cylinder should 
be wholly of glass, so long as that portion directiy opposite the end of thé tube 
or pipe, E, is transparent, to expose to view the end thereof, as hereinbefore 
described; and therefore, if desired, the cyUnder, A, may be constructed of 
metaJ, with a window or 'sight' on a Une opposite the tube or pipe."^ 

It would be difficult to employ language which more aptly describes 
the important features of |he présent lubricator. The idea intended to 
be conveyed is more clearly expressed than in the patent in suit. That 
the complainant Understood that he had previously disclosed the mech- 
anism now daimed is clearly shown by the following quotation from the 
spécification: 

"A dénotes the lubricant réservoir or cup, which, for greater strength and 
security agaïUst breakage, I construct with métal, and provide the side or front 
of its upper portion with an observation port, r, çovered by a glass or other 
suitable transparent plate, as intimated in my prior patent of March 21, 1882, 
but reserved for spécial protection in my présent application for letters pat- 
ent.» 

The conclusion cannot be resisted that the claims in question are in- 
valid, for the reason that the invention covered thereby was disclosed in 
a previous patent, and belonged to the public when the application was 
filed. 

Thèse claima, and the fifth claim of letters patent No. 257,326, granted 
to Ross J. Hoffman May 2, 1882, and now owned by the défendants, 
are for substantially the same invention. As between the complainant 
and Hoffman the former was the prior inventor. It follows, therefore, 
as a necessary resuit, that the fifth claim of the Hoffman patent is also 
void. 

Let a decree be drawn in accordance with thèse views. 
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The Isââc L. Fishee, etc. 

CoNOVEB V. The John S. Dakcy, etc. 

New York, L. E. & W- R. Co. v. The Isaao L. Fishbb, etc. 

{BUtrict Court, 8. D. New York. January 6, 1887.) 

1. Collision— Febbt-Boats and Slips— Eulbs of Navigation— Danoeeous 

Stabt a Fatjlt. 

A tug, in navigating about the mouth of a ferry slip which a ferry-boat is 
approaching, is chargeable with notice of the ordinary course of the ferry- 
boat in making her slip, and tbe necessary turns and changes of heading, 
under the circumstances of the tide, in order to enable her to make her land- 
ing in the usual manner, The rules of navigation must be applied in référ- 
ence to aiich known and necessary changes of the ferry-boat's course, and, 
when a boat cannot start from the dock "without risk of collision, she is bound 
to wait. 

2. Same— TtTQ AND Tow— RuLE 19— RuLB 24— Dblat in Revebsino. 

The ferry-boat J. S. D., of the Pavonia ferry, was coming up the North 
river; with a strong flood-tide, to make her landing at Twenty-third Street. 
While she was still heading up river, a few streets below, and bef ore she had 
made her usual turn to enter the slip in a diagonal direction, the steam-tug I. 
L. F., having taken a tow along-side at the Twenty-f ourth street dock, headed 
straight down river, close to the piers, so as to go down inside of the ferry- 
boat; each b'eing, when the tug started, on the other's starboard hand. The 
J. S. D. pUrsued her usual course in rounding into her slip, ànd struck the 
tow of the I. L. F; a few feet froin the outer end of the lower part of the 
slip. Héld, that the J. S. D. was not bound to continue up river, starboard to 
starboard, but was entitled to make her usual turn, at the proper time, in 
order to efifect her entrance into the slip in her usual manner; that the tug 
was chargeable with notice of the necessary change in her course, which 
change would make her, in eflEect, a crossing vessel, which the tug was bound 
by old rule 19 to avoid; and that the tug was therefore in fault for not going 
out into the river, as she might hâve done, to keep out of the ferry-boat's 
way; or, if that was not eafe, she was bound not to start till ail danger from 
the ferry-boat was past; thàt she was also in fault for running unnecessarily 
close to the piers. and across the ferry-boat's necessary course. The ferry- 
boat was also held in fault, because, seeing the course of the tug persisted in 
until the latter xould no longer avoid a collision, the ferry-boat did not 
promptly stop, as she might hâve done, and thereby hâve averted any injury. 

A. few minutes after 7 o'clock in the evening of December 4, 1875, as 
the steam ferry-boat Jchp S. Darcy, coming from the Pavonia ferry, 
Jersey City, with a strong flood-tide, was about entering her slip at 
Twenty-third street; North river, she came into collision with the tug- 
boat I. L. Fisher, striking with her bows the starboard side of the tug, 
a little aft of the engines, doing both vessels some damage, for which the 
above cross-libels were filed. The entire slip from Twenty-second to 
Twenty-fourth street is about 536 feet wide by 650 feet deep. The two 
ferry landings at the head of the slip are a little below the middle of the 
slip, and occupy about 180 feet of its width. The ferry-boats also had 

'Keported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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the exclusive use of the clear waler, about 108 feet in width, between 
the Twenty-second street pier and the lower ferry rack. Between the 
northerly ferry rack and the southerly side of Twenty-fourth street pier 
thére is clear water, about 230 feet wide. The Twenty-fourth street pier 
extends from the bulk-head about 650 feet into the river, being about 
100 iteet longer than the Twenty-second street pier, and over 300 feet 
longer than the racks forming the ferry slip proper. There was thus a 
la,rge area bî clear water within the slips besides the ferry landings. 
On the night in question the Fisher had gone into the slip to pick up a 
barge lying on the southerl}"^ side of Twenty-fourth street pier, for the 
purpose of towing her down the river. The tug approached the barge 
bow to bow, and, having fastened to the barge's stem, backed until the 
tug was about half way beyond the corner of the Twenty-fourth street 
pier, drawing the barge along at the saine time. The stem of the tug 
being then allowed to swing up river with the tide tiU her head was 
tumed nearly down, the tug moved ahead, and, fastening the barge 
upon her port side, very speedily headed directly down river, and pro- 
ceedéd straight down; being not further out, at most, than 50 feet from 
the Une of the end of the Twenty-second street pier. Shortly before the 
collision she put her engines full speed ahead, hoping to pass the course 
of the ferry-boat, but was unsuccessful in the attempt. The ferry-boat, 
shortly before the collision, reversed full speed, and at the time of the 
eoUision was nearly, but not quite, stopped. 

Wilcox, Adams <fc Macklin, for the Darcy. 

E. D. McCarthy, for the Fisher. 

Brown, J. Upon the évidence, I must find that the place of collision 
was leës than 100 feet outside of the end of the Twenty-second street pier, 
nearlj' abreast of that pier, and in the usual track of the ferry-boats of 
that line in entering the Twenty-third street slip, in a strong flood-tide. 
I must further find that the pilot of each of thèse boats saw the other in 
ample time to avoid the collision, and understood perfectly the move- 
ments, course, and intention of the other. The pilot of the ferry-boat, 
when abbut opposite Seventeenth street, and one-third of the distance 
across the river, and being then nearly half a mile distant from the tug, 
saw the latter as she was backing out along the Twenty-fourth street pier, 
and knew from her lights that she had a tow in charge. He gave her a 
signal of one whistle, but got no answer. Soon after he saw her nioving 
straight down river, across the mouth of his slip, and gave her another 
signal of one whistle, to which he received a reply of two blasts from the 
tug. He then sounded an alarm whistle, ahd reversed his engines full 
speed, but not in time to avoid collision. 

It is clear from the évidence that the whistles above referred to, and 
the reversai of the engines, could not bave been given so rapidly asmight 
be inferred from the testimony of the ferry-boat's witnesses. The ferry- 
boat was moving more slowly than usual, and, with the flood-tide, could 
not bavé been going more than at the rate of eight knots by land; so that 
it must hâve been at least four minutes from the time of her first whistle 
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to Ihe collisipn. The ferry-boat.was seen from the tug,at about tbe same 
tuiié, or perhaps a little after, ber first signal was given, although the 
+ug's witnesses state that they did not then notice that she was a feny- 
bciat. If tbey did not notice this, it was their own fault, since the lights 
ihdicated it. But it was certainly known to be a ferry-boat bound for 
that slip when the second signal was given, and when the tug's contrary 
signal of two blasts was given in reply. If thèse opposite signais were 
not exchanged until within a distance of 300 or 500 feet from the Twenty- 
second street pier, there was clearly négligence on the part of both in not 
giving or repeating the signais earlier. 

1. The tug was familiar with the slip, and with the niovements of 
the ferry-boats; and she la chargeable with knowledge of the usual 
course of such boats in approaching the slip in the flood-tide. When 
the pilot of the tug first saw the Daroy, he says that hergreen light only 
^as visible, and that she was one-third of a mile distant, i. «., much 
below him in the river. Shortly before the collision, as he says, she 
changed her heading so as to show her red light. The ferry-boat's wit- 
nesses deny any change of course, except a port wheel just before the col- 
lision, designed, it is said, to assist in avoiding the tug. The évidence 
shows that the ordinary course from Pavonia ferry, which is two statute 
miles below Twenty-third street, is to head nearly up river, after getting 
out into the stream, and then turn towards the New York shore, when 
about opposite Seventeenth street; with a still further turn towards the 
shore when near the Twenty-second street pier, so as to pass within from 
10 to 20 feet of the upper corner of that pier, and at an angle of about 
four points with the line of the stream. Entering the slip in this man- 
ner, the flood-tide sweeps the stem upwards, as the boat passes in, so 
that the landing is thus most easily and safely made. The changes in 
the lights seen, as sworn to by the witnesses of the tug, correspond 
with the changes that navigation in the usual course would show; and 
I must find, therefore, that the course of the ferry-boat on this occasion 
was the usual course, and with the usual changes, notwithsfanding the 
testimonj'-, in gênerai terms, that shekept a straight course from the Pa- 
vonia ferry to the Twenty-second street pier. And I am the more in- 
clined to this from the fact that no straight heading for the Twenty- 
second street pier, with a strong flood-tide, could possibly hâve brought 
the Darcy there, but would bave carried her far up the river, before she 
had reached the New York shore, unless her course by compass was kept 
constantly changing, so as to head for Twenty-second , street pier, under 
a constant slightly port wheel; and that would cause the same changes 
of lights testified to by the tug, and thus amount to the same practical 
resuit. 

It is claimed on the part of the tug that the ferry-boat, from the fact 
of showing her green light when half .a mile distant, was bound to keep 
that relative position to the tug until the tug had passed her; and, the 
lights being greep to green, the tug had a right to pass her starboard to 
starboard. This claim cannot be sustained in the spécial circu-mstances 
of this case. . It would subject ferry-boats known ,to be approaching their 
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slips to precisely the same rule as vessels navigating the open sea. This 
is neither reasonable, nor in accordance with the décisions or the rules. 
The case of ferry-boats approaching their slips in a strong tide cornes 
plainly within the exceptions provided for in the twenty-fourth rule, 
having référence to the spécial circumstances of the case. The "course" 
of a ferry-boat is that which she is obliged, from necessity, to hold in 
order to effect an entrance into her slip, with ail the changes and tums 
which that course necessarily involves. The case is similar to the situa- 
tion of à vessel navigating a winding stream, whose "course" is of ne- 
cessity the channel of the river, with ail its changes, not a straight course 
by compass. It is the same also with a vessel beating; another crossing 
her course must allow for her necessary change of course on running out 
her tack and coming about. The Vdocity, L. R. 3 P. C. 44; The Ranger, 
L. R. 4 P. C. 619; n^Wm. H. Beaman, 18 Fed. Rep. 834; The Me of 
Pinea, 24 Fëd. Rep. 498. 

No small skill is necessary to avoid accident in navigation under 
such circumstances. The necessities of the case, for the protection of 
human lives, long since led Judge Betts to déclare in this court that it 
was "indispensable that the exit from and entrance into the ferry slips 
should not be checked or embarrassed by the présence of other vessels 
passing close to them." The Relig, Olcott, 104, 109. The duty of ves- 
sels to keep away, when they can, from the known path of ferry-boats, 
cldse to the slips, bas since been repeatedly affirmed, and, so far as I am 
aware, bas ne ver been relaxed. Any voluntary disregard of this obliga- 
tion bas since been uniformly held to be a fault, such, even, as no usage 
can validate or justify. 2V Favorita, 8 Blatchf. 539, 541; 2%e John 
Choker, 10 Ben. 488; The Columbia, 8 Fed. Rep. 718; The MmticeUo, 15 
Fed. Rep. 476; McFarland v. Selby, 17 Fed. Rep. 266. 

In the case of The Favorita, swpra, Woodetjff, circuit judge, affirms 
this obligation of other boats towards ferry-boats upon reasons of ordi- 
nary prudence, and without référence to the state statutes applicable to the 
East river; and he there held the Favorita "bound to conform to the ex- 
igencies of that situation, and make her advance such as not to imperil 
other vessels pursuing their ordinary, accustomed, well-known business, 
with which those in the management of the Favorita niust be taken to 
bave been familiar." This seems to me precisely applicable to the tug 
in the présent case. There was no obstruction to prevent the tug's going 
out into her proper place in the stream. In hugging the shore for the 
sake of the less head-tide, she voluntarily chose the risk of being held 
in fault, if accident arose. 

If there had been anything, however, in the way that prevented the 
tug's going out into the river, it would hâve been her duty to wait tUl the 
Darcy had corne into her slip, rather than to start across the Darcy's 
known course, at a moment wheh nothing short of immédiate measures 
to avert collision could possibly avoid one. The tug was safe where she 
was. K she did not wish to go out into the river, and head the strong 
flood, she was bound to wait; because, the Darcy's course into the slip be- 
ing known, the tug's starting acfôss the Darcy's course was dangerous and 
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unjustifiable. The BdleDiRe,'Sewh. Aàm. i97, BOO; TheNereus,2B¥ed. 
Rep. 448, 456. The ferry-boat had a right to follow her usual course in 
rounding into her slip, and the tug was bound to navigate in référence 
to it. If the Darcy showed her green light at first, as I think she did, it 
was necessary for her to turn çnough to show her red light, in order to 
make her slip. The pilot of the tug well knew this fact, and was bound 
to foresee the ferry-boat's necessary turn, and to 'act accordingly. The 
tug had the Darcy on her own starboard hand, and the Darcy, being un- 
der the necessity of turning in order to make her |Çlip, was, in effect, in 
the situation of a crossing vessel, although, when flrst seen, her heading 
was not crpssing. By old rule 19, therefore, the tug was the one bound 
to keç|p out of the way, and not the ferry-boat; and in hooking up, in- 
stead of baoking, when their courses were crossing, the tug took the risk 
of being held in fault, if her maneuver was not successful. The Khédive, 
5 App. Cas. 876; The Frida, 27 Fed. Rep. 480, 24 Fed. Rep. 495; The 
OdUeo, 28 Fed. Rep. 469, 24 Fed. Rep. 891. 

For thèse several reasons I mugt hold the tug to blâme. 

2. As respects the ferry-bpat, the case of The Fanwood, 28 Fed. Rep. 
$73, 376, affirmed in the circuit, is so entirely analogous that little dis- 
cussion is necessary. Hère, as in that case, the position, the course.and 
the intent of the tug were perfectly apparent, and were understood by 
the ferry-boat, in ample time to hâve avoided her. If the ferry-,bpat had 
a right to expect that the tug would go out into the stream, the fact that 
the tug was taking the contrary courge was apparent, and it was clear 
that she was persisting in this course when she could no longer avoid the 
ferry-boat by any change that she could make, while the ferry-boat 
could stiU, by stopping in time, avoid collision. The proof shows that 
the Darcy, at her moderate speed, would havestopped dead in the water 
in going a little over two lengths. The considérable time that elapsed 
after the Darcy 's first whistle leaves no doubt in my mind that the Darcy 
might hâve stopped completely after immédiate danger of collision was 
manifest. She was not justified in running upon the tug because the 
tug did not perform her d^ty; she should bave stopped in time, under 
old rule 21. 

The damages and costs must be divided. 



Bbadley V. Caego of Lumbeb.* 

(LUtHct Court, B. D. Pennsylvania, December 10, 1886.) 

. Ships and Shipping — Rbspondentia Bond— Mastek's Lien — Subrogation- 
Rate op Intbrhst. 

The brigL., while on a voyage from Pénsacola to Philadelphia, put into St. 
Qeorge's, Bermuda, in distress. The brig was subaequently condemned and 
sold, and the cargo was reshipped to Philadelphia. At St. George' s the mas- 
ter incuned charges, which, with the freight, were liens on the cargo. To 

«Beported by C. Berkeley Taylor, Esq., of the Philadelphia bar. 
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meet thèse charges the master borrowed money, and gave à respondentia bond, 
in •which he agreed to hold the cargo until the bond was paid. The bond was 
for the amount advanced, plus a marine premium of 13i par cent., the lender 
taking the risk of the cargo to Philadelphia. In a contest between the holder 
of the bond, the owners of the cargo, and the owners of the brig, held, that, 
although the validity of the respondentia bond was open to doiibt, the libelant 
must be regarded as an équitable transferree of the master* s liens on the 
cargo, and was entitled to the beneflt of them as a means of reimbursement; 
but, in view of ail the circumstances of the case, it was deemed just to con- 
fine him tè the ordihary raté of 6 per cent. 
2. Samb^Place of Adjubtmbnt. 

In this case it was proper to adjust the losses at Philadelphia. 

In Admiralty. 

Morton P. Émry, Henry R. Edmunds, and John A. Clark, for libel- 
ant. 

Driver & GovMan, for respondénts. 

Butler, J. , (orally.) The libel rests on two différent sources of claim: 
(1) The re^ondeiitia bond, described; (2) an équitable transfer of the 
master's liens, for freight and charges încurred on account of cargo. 
The validity of the bond is open to doubt. While I incline to believe 
it valid, I am not fuUy satisfled that it is so. The other source of 
çlaim is, I think, free àom doubt. The charges incurred were a lien on 
the cargo; and this lien, as well as that for freight, was vested in the 
master. The transaction between him and the libelant must be regarded 
as an équitable transfer of thèse liens, placing the latter in the master's 
stead. The master expressly undertook to hold the cargo for the libel- 
ant's benefit uptil his advances were paid. The master cannot repvdiate 
this contract, nor can his owners. The libelant is therefore entiÛed to 
the benefit of the liens as a means of reimbursement. No valid objec- 
tion exists to the combination of thèse liens with the bond, in this suit. 
The respbnderit is not déprived of any advantage by doing so. Every 
source of défense is open to him that might hâve been made if the 
claims had been sued for separately. The attachment secured every- 
thing the libelant can justly claim ; and the libel was properly amended 
so as to embrace the liens transferred. The ascertainment of the amount 
chargeable to the cargo by the adjustor, at Philadelphia, must be ac- 
cepted as corredt. Nbt only is there no évidence to the contrary, but 
the testimony of Mr. Gourlie, called by the respondent, affirmed itsaccu- 
racy. It is true, Mr. Gourlie supposed the adjustment should hâve 
been made as if the cargo had been delivered to the consignee's or ship- 
pers, at Bermuda, and that, in such case, the rules of law applicable 
would be other than those applying hère. On both thèse points, 
Ijowever, the court disagrees with him. Under the peculiar circum- 
staiicés o^this case the adjustment was properly made hère. 2 Phil. Ins. § 
1328; ajars. Mar. Ins. 256, 257; Hobaon v. Lffrd, 92 U. S. 397; Star 
of Hope^ ^ Wall. 203; Bamardv.Adams, 10 How. 270; McLoon v. Guni- 
mings, 73 Pa. St. 98. Whether made hère or àt Bermuda, however, the 
rules of law applicable are the same. Lown. Av. 198; 1 Para. Max, 
Law, 3^7. 
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The balance of freight, and the charges referred to, are more than suf- 
ficient to pay the libelant's advances. Whether hia claim be referred to 
the bond, or to the équitable transfer of the master's liens, involves only 
the rate of interest he should receive. In view ôf ail the circumstances, 
it is deemed just to confine the libelant to the ordinary rate of 6 per 
cent. This, will ieave a small balance of freight, to which the owners of 
the vessèl, who hâve intervened in the suit, are entitled. 

As the adjustment was necessary, and properly ordered, the fee of the 
adjustor is rightly charged. A decree will be prepared accordingly, and 
entered. 



Thb Sam Beown. 

The Joseph A. Stonk. 

PjBOENtx ÏNs. Co. V. Thê Sam Bbown and another. 

IDittrict Court, tV. D, Pmnsi/lvama. January 6, 1887.) 

1. CoLXiisioïr— Steamers— RuLBS of . Kavigatioii— Losa of Cargo— Damages. 

Where twô steamers, approa'cliing each other frbm opposite directions, both 

failed to comply with a ruleof navigation, and in consec|uence a collision en- 

Bued, in a suit jigainst the two boats, the damages resulting to the owner of a 

cargo in thé charge of one of them will be equally dividedhetween the boats^ 

8, SAMB-MEASTJRi! OF Damages. .i 

Wheré a cargo is thus lost by a collision, in a sait ae^àinst the wrong-doer, 
standing ifl »o contract relation tp the party injured, the prevailing rule is to 
allow only the aptual damages sastained at the time and place of the loss, 
with interest thereon. 

8. Same— StJiT AGAiHBT Both Vkbbiclb. 

And this latter rule applies wKere, for such loss, the injured party elects to 
bring a joint sifit against two colliding boats, one of which stands in such 
contract relation to him, and the other not; the damages in such joint suit 
bëing assèssable on the footing of the marine tort, for'Which both boats are 
answerabl^. aud not on the basis of the contract, to which one of the boats is 
a stranger, 

4. Carriers— Of Goods— Loss— Damages. 

In the casé 'of carriers or others under contract to delivér goods, the meas- 
ure of damages for their loss t» tranaitu is their net market value at tbe place 
of destination, at the time when they should hâve arrived there. 

In Admiralty. 
Knox & Reed, for libelant. 
. Barton & Scms, for the Brown. 
/. 8. FergiÉm, for the Stone. 

AcHESON, J. 1. It cannot be alleged seriously that fKe collision hère 
was unavoidable, Beyond controversy, it was due to négligence. In- 
deed, each boat sëeks exonération by casting the blâme upon the other. 
The night wàs çalm, clear, and bright. The boats were distinctly visible 
to each other t?hen at least a mile apart. The stage bf water waâ not less 
than 12 fefet, and' the witnesses agrée that there was ample room for the 
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boats to pass each other safely. Why, then, the collision? A careful 
considération of the proofs has brought me to the conclusion that both 
boats were in fanlt. The first rule governing navigation, and covering 
the case of steamers approaching each otber from opposite directions, 
after prescribing the signais touching choice of sides, and declaring that 
pilots sball not attempt to pass each other until there has been a thorough 
understanding as to the side each steamer sball take, proceeds thus: 
"The signais fer passing must be made, auswered, and understood be- 
fore the steamers hâve arrived at a distance of eight hundred yards of 
each other." Had this rule been observed hère, the collision would hâve 
been avoided. According to the weight of the évidence, direct and cir- 
cumstantial, the boats were much less than 800 yards apart when the 
Stone gave the first signal for choice of sides. To that signal the Brown 
made no response. Nevertheless the boats continued to approach each 
other until they were within a distance of from 100 to 150 yards, and 
perhaps even less, when the pilot of the Brown, perceiving that a collision 
was imminent, gave the danger signais; but before the headway of either 
boat was stopped the collision occurred. I think neither boat observed 
due précautions to avoid the catastrophe, and both violated the provis- 
ions of the above-mentioned rule. Therefore both boats are responsible 
for the disaster, and the damages from the loss of the cargo of ccie must 
be divided equally between them. The America, 92 U. S. 482. 

2. In the case of carriers, or others under contract to deliver goods, 
the measure of damages for the loss thereof m rovAe is their net market 
value at the place of destination, at the time when they should hâve ar- 
rived there; and such damages might bave been recovered in a suit 
brought against the Brown alone, as that boat was under a towing con- 
tract to transport the coke to Louisville. But the libelant has elected to 
sue the two coUiding boats together as jointly answerable, and it seems 
to me that in such joint suit no greater damages are allowable than 
could hâve beerl recovered agaiflst the Stone had that boat alone been 
sued. In other words, the damages are to be assessed upon the footing 
of the mariné tort, for which both boats are answerable, and not on the 
footing of a contract to which the Stone was a stranger. Now, where the 
cargo islost in trandtu by a collision, in a suit against the wrong-doer, 
standifig in no contract relation to the party injured, the prevailing rule is 
to allow only the actual damages sustained at the time and place of the 
injury, with interest thereon. Tke Apollon, 9 Wheat. 362, 377; SmiOi v. 
Condry, 1 IJow. 28; 2 Sedg, Dam. (7th Ed.) 351, note a. Such, in my 
opinion, is the proper meaaure of damages hère; and I am the more sat- 
isfied with this conclusion, because by that standard the Insurance Com- 
pany (the libelant) and the owners of the coke settled the loss, the value 
at the time and place of the collision being $1,070.41. In the libel, as 
originally filed, the insurance company only claimed damages on that 
basis. That, I think, is the true claim, and a decree therefor will, under 
ail the proofs, do substantial justice to everybody concemed. 

Let a decree be drawn in favor of the libelant for $1,070.41, with in- 
terest thereon from Ootober 17, 1885, and costs. 
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The Ka.ko.' 
The ICabo v. Two Hundked Tons of Sulphu». 

(Diad-iei Court, E, D. Fmnsykania, 1886.J 

1. Chabter-Pajrtt — Lien for Febight and CgAsaBS uudes— Fkacdui-ent 

BiLLs op Lading. 

Where the charterer of a ship, under a charter-party giving the owners a 
lien on any part of the cargo for ail freight and charges named therein, is- 
sues, fraudulently, a bill of lading for the goods of a third party, who had no 
knowledge of the charter-party, the goods so shipped.are subject to the lien 
given by the charter-party, where the master acted in good faith. 

2. Samb— Efïeot dp Bill of Ladikg. 

The acceptance of cargo, as by gênerai ship, from one ignorant of the fact 
that.the ship is chartered, or siguing bills of lading inconsistent with the 
charter-party, would estop the en|6rcement, against that part of the cargo so 
receiyed, of any claim for freight; except that spedifled in thé bills of lading. 

In Admiralty. ^ 

M)rton P. Bênrt/, for libeîant. " 

Driver & CovMon, for resT^ondent. '■ 

Butler, J; There is very little, if any, dispute between the parties 
respecting the facts. The libelànt's statemeut is substantially correct, 
and is adopted by the court. ; It is as foUows: 

This was à iîbel flled against part of 600 tons of sulphur shipped by the 
clmrterers at Palermo, for Philadelphia, in which the libelants seek to enforce 
the lien for the;balance due under a charter-party between ïagliavia & Ce, of 
Palermo, and libelants, as follows: ^ 

Charter-party freight, - - - - - £1,224 
Pifth port of ioading, --.,.,- 60 
.Démarrage as per indorsement of Tagliafia & Co. on the char- 
ter-party ai flfth port, _ - - - r - - 30 
For proceeding from Boston to Philadelphia to deliver the sul- 
phur attached, - - - - - - 150 

£1,454 
Less freight coUected at Boston, - - - •• 960 



Balance due the ship, ... . £494 

The terms of the charter-party, material to this question, are as follows: 
The vessel waS to load at Adriatie ports and Sicily, in rotation, four places 
only, as ordered, and to proceed, tp Baltimore, Philadelphia, ÎTew York, or 
Boston, one port only, as ordered, on signing bills of lading. Preight was a 
lump sum, £1,224. The freight to be paid on unioading and right delivery of . 
the cargo, in cash, at current rate of exehange, for bankers' 60 days' Sight 
bills on London, on the date of reporting at customs, less cash advanced. The 
charterers to hâve the option of ordering the vessel to a second northern port 
of discharge on payment of £150 additional. The captain to sign bills of lad- 

'Edited by C. Berkeley Taylor, Eaq., of the Philadelphia bar. 



THE KABO. 653 

ing as présentée!, without préjudice to thîs charter; owners havîng an abso- 
lute lien on the cargo for ail freight, dead t'reight, or demurrage due to the 
steamer under this charter-party. Charterers to hâve the option of using one 
or two additional ports or places for loading in the Adriatic or Sicily. Steamer 
in no case to retrace her course,— paying £50 extra. The steamer to be con- 
signed to charterers' agents at ports of loading and discharge. Demurrage 
over and above lay days, £25 per day. 

By agreement of second Pebruary, 1886, at Catania, in considération of the 
transhipment of some cargo taken on board at Fiume and Trieste for New 
York, Tagliavia & Co. guarantied that the ship should be sent to Boston 
oniy, without préjudice of charter-party, and that the ship should not be lia- 
blë for this transhipment. Tagliavia & Ce, at Palermo, loaded the Ship with 
fruit, macaroni, and sumac for Boston, for which the muster signed one bill 
of lading to Tagliavia & Oo., deliverable at Boston, with freight as per char- 
tçr-party, and ail other conditions, and authorized Tagliavia & Co. to sign 
partial bills of lading therefor as captain's agent. Tagliavia & Co. also 
shipped at Palérmo the 600 tons of sulphur attaçhed. The bill of lading for 
the fruit was signed the day the vessel went to sea. 

Tagliavia & Co. also presented, at thè same time, a bill of lading to bè 
signed by the master for the sulphur, making thè same deliverable at Phila- 
delphia. The master declined to sign such a bill of lading for the sulphur, 
as he had no authority to do so iinder theagreementat Catania, requiring the 
vessel only to proceed to Boston. Tagliavia & Co. asgented to such refusai, 
and asked thé master to sign à simple receipt, prepared by him, for the sul- 
phur; and stated that he (Tagliavia) woùld tranship it in Boston. The re- 
ceipt wa,s: "Béceived on board the S. S. Karo, six hiihdred tons of sulphur." 
The transaction took place two liours before sailing fi'om Palermo. The ves- 
sel arrived at Boston, addressed by the charterers to Messrs. Westervelt & 
Co., who refused to act as such for the charterer. The master then put the 
vessel in the hands of C. Furnesa & Co., of Boston, who eoUected the freight 
on the Boston cargo as called for; as set out in the partial bills of lading is- 
sued by Tagliavia & Co. 

The existence of a bill of lading for the sulphur becoming known, and there 
being no person to receive the sulphur at Boston, the master, under the direc- 
tion of his ovyners, proceeded to Philadelphia. Mr. Malcomson, the clai mant, 
presented a bill of lading for the sulphur, signed by Tagliavia & Co., naming 
therein Fratelli Jung as shipper, and was deliverable to his order on payment 
of freight. It was signed, "For the Master, the Agents, Tagliavia & Co.," 
and was indorsed, "Deliver to the Canadian Bank of Commerce, New York, 
or order. F.* Jung." This bill of lading was signed without any authority 
from the master. The master had no dealings with any one but the charterers 
in relation to this cargo. He had no knowledge, or means of knowledge, of 
the relation of F. Jung to thesulphur. The libelants clalmed the balancedue 
on the charter-party as a lien on this sulphur, which Mr. Malcoinson declined 
to pay, and this libel was filed against a part retained for freight, 

Mr. Malcomson appeared as claimant of the sulphur, and subsequently to 
the flling of this libel, and the delivéry of the sulphur to him as claimant, he 
paid the freight called for by the bill of lading of Tagliavia & Go. on 600 tons, 
amounting to $586.80, with costs of suit up to that time, which wasaccepted 
and paid without préjudice to either party. 

It was the master's right, as between himself and the charterer, to 
coflect the entire freight secured by the con tract from any part of the 
cargo. He might apportion it ratably to every part, and thus coUect it 
from the whole, or allow a part to escape, and coUect the entire sum 
from the balance. There cân be no doufit of this. That such a right 
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ivas iiitended to be vested in him appears from every expression in the 
con tract' relàting to the subject. While he bound himseif to sign bills 
of iading as presénted by tbe ctiarterer, he stipulated that this signing 
should be "withbut préjudice to the charter; the owners having an ab- 
solute lien on the cargo for ail freight * * * due under the charter.'* 
It was important to the niaster that he should not be required to appor- 
tion the freight, which would be diffioult and embarrassing, even if un- 
attended with risk; but it was of no conséquence to the charterer whether 
it be coUected from the whole or a part. Notwithstanding, however, 
such was the master's right, under the charter, he migbt waive it, or 
cstop the enforcement of it, as respects others. The acceptance of cargo, 
as by gênerai ship, from one ignorant of the circumstances, or signing 
bills of lading inconsistent with the charter, would doubtless estop him, 
as respects that part of the cargo. For the fruit, sumac, and macaroni 
thé master did sign such bills, or rather authorized them to be signed in 
his name; and thèse bills, being transferred to others, carried this part 
of the cargo, subject only to the freight specified therein. The purchas- 
ers were authorized to deal on the basis of the freight specified, and 
would, theréfore, be defrauded if required to pay more. I say this with 
great confidence, notwithstanding some expressions found in Gracie v. 
Pcdmer, 8 Wheat. 606. While this case goes great lengths to sustain 
theship's rights, under charter, it does not, I think, contain anything 
calculated to cast doubt on the truth of this propo.sition. The master's 
right, theréfore, is lost, as respects ail the cargo except the sulphur. 

Why should he not be allowed to collect the freight due from this? 
lÈe did nothing to restrict or qualify his right respecting it. The bill of 
lading held by the respondent is fraudulent, and afiects po one but the 
charterer, who dishonestly signed it. It serves to transfer his rights in 
the sulphur, but has no other efiect. That the master's name was used 
without authority is proved, and is no longer qttestioned. It is urged, 
however, that the m^ter was remiss in receiving the sulphur, under the 
circumstances attending its shipment, and thus"rendered the fraud pos- 
sible." But the fraud would hâve been possible, and equally probable, 
hajd the master done otherwise. No çare on his part could hâve pre- 
vented the issuance of the fraudulent bill. Had the master signed the 
bill presénted, with proper référence to the charter, the perpétration of 
the fraud would not hâve been rendered more difficult. He could not 
refuse to accept the merchandise. He was bound by the contract ta 
carry it, and when the charterer çonsented to take his simple acknowl- 
edgment of its receipt, and undertook to tranship it at Boston, nothing 
further was necessary. The transaction was complète, as contemplated 
by thé charter. 

It is assumed that the sulphur was owrièd and shipped by Fratelli 
Jung; that the master knew it, and should theréfore hâve informed him 
of the charter, and its terms. But neither assumption is supported by 
the évidence. Not only is it not shown that Mr. Jung was the owner, 
but it is showri that, if he was, the master did not know it. The mas- 
ter swears he did tiot; that he never heard of such person; and this testi- 
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mony is uimnswered. The probabilities are against the assumption of 
such ownership. The circumstances tend to show that the sulphur, aa 
well aa ail the balance of the cargo, belonged to the oharterer. The fruit, 
sumac, and macaroni were shipped by him, and a bill of lading taken 
in bis name. He dealt with the sulphur as his own, had it in pos- 
session, and assumed and exercised absolute contrôl over it. The mas- 
ter knew no one else in the transaction. It now appéaxs, however, that 
the name Fratelli Jung waa inserted in the bill presented. The mastér, 
as he.testifies, did not observe this, but rejected the biU because Phila- 
delphia waè named as the place of discharge. It is probable the 
charterer purchased the sulphur from Mr. Jung, and intended to use the 
bill as a means of payment; and, being disappointed by the master's 
refusai, he resorted to the fraud practiced. 

As before remarked, the bills of lading contemplated by the charter 
were intended to be used as acknowledgments merely of the receipt of 
cargo. An ordinary acknowledgment would bave answered as well; 
and, when the bill for sulphur was refused, the charterer prepared and 
took such an acknowledgment. Wherein, then, was the master remiss? 
The charterer having possession of the sulphur, exercising the rights of 
ownership, and shipping it under the charter, the master was bound to 
carry it. There was nothing to call for protest or inquiry, as urged by 
the respondent. The same might be said if it appeared that the sulphur 
belonged to Mr. Jung, and the master knew it. In such case the char- 
terer must be regarded as his agent, binding him by what was done. 
The agent knowing ail the circumstances, and shipping the merchan- 
dise under the charter, the principal would be bound as if he had 
shipped it personally. A charge of remissness could more readily be 
sustained against the respondent, and those who preceded him as 
transferrees of the bill. They knew that ita validity depended on the 
charterer's authority to exécute it, and that the burden of proof respect- 
ing this rested on them. Inquiry would bave revealed the fraud, and 
avoided the loss which has foUowed. 

What has been said disposes of the entire case. The respondent, 
standing in the charterer's shoes, — having his rights, and nothing more, 
— ^must submit to payment, not only of the balance of freight due under 
the charter, but also to ail other charges which could be enforced against 
the charterer; that is to say, the charges for visiting a fifth port forload- 
ing, for détention there, and for carrying the sulphur to Philadelphia. 
About the latter charge, I had some doubt at first, but a more familiar 
knowledge of the circumstances has removed it. Both shipper and re- 
spondent intended to hâve the sulphur carried hère. The latter pur- 
chased it with a view to delivery at this port, and it is improbable that 
he would bave consented to its discharge at Boston. Although the 
charterer had promised to tranship it there, he did not intend doing so, 
and, when the ship reached Boston, the master was seriously embarrassed 
by the circumstance that he could not get rid of it there. He was not 
required to hunt the respondent up, but was fully justified in proceed» 
ing to Philadelphia, where, as he knew, the respondent expected it. 
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Support for the foregoing views niay be found in Rodoconadd v. MÏÏburn, 
17 Q. B. Div. 320; Colvin v. Newberry, 1 Clark & F. 283; PoUard v. Vîn- 
ton, 105 U. S. 7; Freemm. v. Bwkmghamyli How. 182; Foskr v. Colby, 
3 Hurl. & N. 705; Gracie y. Palmer, 8 Wheat. 605; Peék v. Larsm, L. 
R. 12 Eq. 878; Carver, Carriage by Water, 680; Sandeman v. Scurr, L. 
R. 2 Q. B. 86; The St. Cloud, Br. & Lush, 4; GMstanes v. AUen, 12 C. 
B- (74 B. C. L. 201) 202; Shand v. Sanderson, 4 Hurl. & N, 381; Smaliv. 
Montes; 9 Bîng. ,579; Faithv. East Indîa Co., 4 Barn. & Aid. 630; GUM- 
sonV. mddkton, 2 C. B. (N. S.) 134; Mitchdlv. Scaife, 4 Campb. 296; 
Maclachlani c. 5, p. 480; Peree v. Âbop, 3 Fost. & F. 188; Tate v. Meék, 
STaunt. 280, 

If the parties ean agrée upon the amount for which a decree should be 
entered, in pursuance of this opinion, the costs of a référence may be 
avoided; otherwise a commissioner must be appointed. 
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Thompson v. McRbynolds and othera. 
(District Court, W. B. Arkansas. January 80, 1887.) 

1. COUKTS— FEDERAL— JxrRISDICTION—ClTIZENSHIP—AsSIONMBNT OF JtjDGMENT. 

In a, suit to enjoin the assignment of a judgment in a fédéral court, the 
court bas jurisdiction without regard to the citizenship of the parties to sucli 
suit. 

2. Samè— ORiGiNAii Suit. 

Soct suit is not an original suit, but is auxiliary to, and dépendent, upon, 

tjie flriginal suit. 

3. Samh— Parties. . 

Parties to the original suit, or persons who are not parties to such suit, and 
•who ère entitled to any relief in connection with or growing out of the orig- 
inal suit, may comelKto court, by bill in equity, and hâve à remedy regara- 
less pf citizenship. 
(Syltaius hy the Court,) 

In Equity. 

D. H. Hammmd, EUîi & McBanM, and U. M. <fc 0. B. Rose, for 
pMhtiff. 

John Q. Cfiandler ànd Bm T. Du Val, for défendants. 

PÀRKiEB, J. This is a suit in equity, brought to prevent défendant 
McReynolds from assigning a certain judgment recovered, as is alleged 
in the bill, in this court, March 4, 1874, in favor of défendants "Whit- 
takér and Màtbews against the county of Carrol, in the state of Arkansas, 
and in this'distrîct, for the sum of $13,988.96. It is alleged in the bill 
that said judgment was in truth the property of McReynolds, and that 
Mathewô and Whittaker were only trustées for McReynolds. It is further 
alleged that McReynolds, being insolvent, executed to défendant Clay- 
pool â général assignment of his property for the benefit of creditora,-^ 
said assignnient is made part of the bill, and is void on its face; that 
plaintiff bas recovered a judgment against McReynolds in the circuit 
court of the state, for Benton county, for the sum of $1,252.25; that 
said McReynolds bas no other property of any kind which can be sub- 
jected to the payment of the debt of plaintiff, save and except the judg- 
ment of this court; that, unlçss McReynolds is prevented, he will assign 
the judgment in this court for the fraudulent purpose of preventing an 
application of its proceeds to the payment of the judgment debt due to 
your orator. It is prayed in the bill that McReynolds may be enjoined 
from assigning said judgment of this court. This suit is.against S. D. 
McReynolds, S. H. Claypool, Léonard Mathews, Edward Whittaker, 
and Carrol county. As a matter of fact, the plaintiff, and défendants 
McReynolds, Claypool, and Carrol county, are citizensof Arkansas, and 
of this district. Mathews and Whittaker are citizens of Missouri. ' This 
fact is conceded. The défendants file a demurrer, and for cause thereof 
they say "that, upon the facts stated in said bill, this court bas no juris- 
diction of the cause, because citizenship and résidence of none of the 
parties, complainant or défendant, are averred in the biÙ, and, for ail 
v.29F.no.l4— 42 
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that appears, none of them except Carrol county may be citizens or rés- 
idents of any state." 

The sole question raised by tliis demurrer is whether, in this kind of 
a case, it is necessary, in orderto give jurisdiction, the bill should show 
that plaintifiF and défendants are citizens of différent states. If so, the 
demurrer must be sustained; if not, it must be overruled. 

From an examinatiori of the décisions of the suprême court of the 
United States upon a similar question to the one raised by the demur- 
rer in this case, it is well settled, in my opinion, that the court bas ju- 
risdiction, not only in a case where the parties to the original judgment 
come into court by a bill in equity to restrain or regulate the original 
judgment, but also persons other than those who were parties to the orig- 
inal suit in which judgment was rendered, may invoke the equity side of 
the court to do what it bas jurisdiction to do for the parties to the original 
judgment. The court bas jurisdiction without regard tp the résidence 
of the parties. This is upon the principle that a suit to enjoin a judg- 
ment in the fédéral court is not an original suit, but that it is auxiliary 
to, and dépendent uppn, the original suit» Any party, regardless of bis 
citizenship, who is entitled to any relief in connection with, or growing 
ont of, the original suit, may cpme into court by bill in equity, and hâve 
a remedy, regardless of his citizenship. This right is based upon the 
principle that thç court rendei;ing a judgpient bas coptrol over such judg- 
ment. Its jurisdiction extends to regùlaiing, enfprcirig, applying the 
prqceeds of its judgments, restraining the same, ap4 of^;8eéing to it that 
they sball h^ éfttered as satisfied, if paid. It is bût à he^thy exercise of 
this jurisdiction for the court to see to it that its judgmenta sball not be 
used for a frau^iulent purpose. Thèse views are wejl sustained by Free- 
mun V. Bowe, 24 How. é&O; Mnneaota Go. v. St. Paul Ço., 2 Wall. 609; 
ÈaÛroad Go. v. Chamberlairi, 6 Wall. 748; Jones v. Andrews, ÏO Wall. 327; 
Krippendffrfv. Hyde, 110 tJ. S. 276; S. G. 4 Sup. Ct. Rep. 27; Padjk 
R,R. V. MimmriPçLC. R. R,,lli 13. S. 605; S. C. 4 Sup. Ct. Rep. 683. 

The demurrer ie pverruled. 



Pullman's Paij^ce Car Co. v. TWombly, Treas., etc., and others. 

\(HireuU Court, 8. J). I<ma. January 14, 1887.) 

I. Taxation— Exemption— pBOPsaiTT Ûskd fob Pueposes op Intebstath Com- 

' ' MEItCE. 

Property is not ezem])ted from liability toan equal and uniform property 
,tax by tlie fact that it is used, either partially or ezclusively, for interstate 
commerce. 

S. 8ame— Vehioibs op Tkahsportation— Domicile. 

Yehicles of transportation, ùsèd constantly and contintionsly upon a single 
nin, acquire AsHui, for purposes of taxation, independent and irrespective of 
the doqiicile of the owner. 
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8. Samb— Bfpbct OF Vehicle'b Use in Différent States. 

Such »Uus is not destroyed by the fact that the owner, owning many vehl- 
clés of like character, and having lines in various parts of the United States, 
transfers from time to time such vehlcles f rom one line to another, providing 
a constant and continuons use of such vehicles is preserved upon the single 
run. 

4. SaMB— CONPLICT BETWBBN TWO StATBS. 

Where such vehicles are used upon a run extending through two states, 
there is a «tos for taxation in each state to a f air proportion of the value of 
the property so used. 
6. Samb— RîiSTBAwraa Colleotion ob Pattmbnt cf. a Tax. 

Where a state tax is assessed and levied against a railroad company own- 
îng and operating a line of road within the state, based upon the rolling 
Stock used by It in the opération of such road, a third party cannot enjoin 
the state from coUecting, or the railroad company from paying, a portion of 
such tax. on the ground that a part of such rolling stock included in such 
assessment is the property of such third party, and exempt from taxation. 

In Equity. Motion for injunction. 

Alfred Ihmîs, for complainant. 

A. J. Baker, Atty. Gen., for défendants. 

Bbewer, J. This is, in substance, a bill bronght by the complainant 
to restrain ihe state of lowa from coUecting from certain railroad com- 
panies doing business in that state a portion of the taxes levied upon 
theriQ, on the ground that the basis of the assessment upon which such 
portion oî the taxes was levied was a number of sleeping, drawing-room, 
and parler cars, belonging to complainant, and used only in interstate 
commerce. It appears that tho complainant is a foreign corporation, 
created under the laws of the state of Illinois, and domiciled in Cook 
county, in that state. It is engaged in the business of manufacturing, 
using, and hiring to be used, sleeping, drawing-room, and parler cars. 
It has certain contrâcts with the various railroads running through the 
state of lowa^ by which it furnishes to them such cars under contracta 
providing for their use and opération. In a gênerai way, it may be said 
that the interior management of thèse cars remains with the complain- 
ant, the exterior with the railroad companies, who receive also the fuU 
pay for the mère transportation of passengers. Thèse cars are ail used 
in interstate commerce; that is, ail of them run from points outside of 
the state of lowa into or into and through the state of lowa, or from 
points in the gtàte of lowa to points outside the state. 

Complainant, therefofe, insists that, being instrumentalities nsed ex- 
dusively for interstate commerce, and the domicile of the owner being 
outside of the state, they are exempt from taxation by the state; and, 
farther, that, as the complainant itself cannot be taxed upon such cars, the 
state cannot do indirectly what it cannot do directly, and cannot, there- 
fore, subject them to taxation by assessing them to the several railroad 
companies by whom they are in fact used and operated. Obviously, it 
becomés important to see exactiy what the state of lowa is attempting 
to do. 

The foUowing are the statutes under which the assessment and kvy 
complained of were made: 
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Sec. 1317. On the flrst Monday ot March in each year the executive coun- 
cil shall assess ail the property of each railway corporation in this state, ex- 
cepting the lands, lots, and other real estate belonging thereto not used in the 
opération of any railway. 

Sec. 1318. The président, vice-président, or gênerai superintendent, and 
such other offlcers as suehcouncil maydesignate, of any corporation operating 
any railway in this state, shall furnish said council, on or before the flfteenth 
day of February in each year, a statement, signed and sworn to by one of 
such offlcers, showing in détail, for the year ending on January the Ist pre- 
ceding, (1) the whole number of miles owned, operated, or leased in the state 
by such corporation making the return, and the value thereof per mile, with 
a detailed statement of ail property of every kind, and the value, located in 
each county in the state; (2) alsoa detailed statement of the nUmber, and the 
value thereof, of engines, passenger, mail, express, baggage, f reight, and other 
cars, or property used in operating or repairing such railway, in this state; 
and, on railways which are part of lines extending beyond the limits of this 
state, the returns shall show the actual amount of rolling stock in use on the 
corporation's Une in the state during the year for which return is made. ïhe 
return shall show the amount of rolling stock, the gross earnings of the en- 
tire railway, and the gross earnings of the same in this state, and ail property 
designated in the next section, and such other facts as such council may, in 
writing, require. If such officers fail to make such statement, said council 
shall proceed to assess the property of the corporation so failing, adding 30 
per cent, to the assessable value thereof. 

Sec. 1319. The said property shall be valued at Us true cash value, and 
such assessrnent shall be made upon the entire railway within the state, and 
shalj include the right of way, road-bed, bridges, culverts, rolling stock, dé- 
pota, station grounds, shops, buildings, gravel beds, and ail other property; 
real and personal, exclusively used in the opération of such railway. In as- 
sessing said railway, and its equipments, said council shall take into consid- 
ération the gross earnings per mile for the year ending January Ihe Ist pre- 
ceding, and any and aU other matters necessary to enaWe said council to 
make a just and équitable assessrnent of said railway property. If a part of 
any railway is without this state, then, in estimating the value of its rolling 
stock and movable property, they shall take into considération the proportion 
which the business of that part of the railway lying within the state bears to 
the business of the railway without the state. Such yaluation shall be in 
the same ratio as that of the property of individi'als. 

Sec. 1320. Oh or before the twenty-fifth day of March, in each year, said 
council shall transmit to the county auditor of each county through which 
any railway may run a statement showing the length of the main track of 
such railway witljin the county, and the assessed value per mile of the same, 
as flxed hy&pro rata distribution per mile of the assessed value of the whole 
property named in the preceding section. Said statement shall be entered on 
the proper record of the county. 

Sec. 1321. At the flrst meeting of the board of supervisors held after said 
statement is received by the county auditor they shall make, and cause the 
same to be entered in the proper record, an order stating and declaring the 
length of the main track, and the assessed value of such railway lying in 
each City, town, township, or lesser taxing district in their county through 
which said railway runs, as lîxed by the executive council, which shall, con- 
stitute the taxable value of said property for taxable pùrposes; and the taxes 
dn âaid property, when collected by the county treasurer, shall be paid over 
to the persons or corporations entitled thereto as other taxes, and the county 
auditor shall transmit a copy of said order to the city council, or trustées of 
Buch city, incorporated town, or township. 
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Sec. 1322. Ali suclj railway property shall be taxable upon said assess- 
ment at the same ratés, by the same offlcers, and for the same purposes, as 
the property of indivlduals within such counties, cities, towns, townships, 
and lesser taxing districts. 

Sec. 1323. The provisions of this chapter in relation to transporting of 
passengers shall not apply to any railway in this state until the gross earn- 
ings of the preceding year, reckoning from the flrst day of January of each 
year, shall equal or exceed the sum of $4,000 per mile average, for ail the 
miles of road operated during the whole of that preceding year. 

{ChapUr m, Lav>» 1878.) 
An act to tax sleeping and dining cars, amending section 1318, c. 5, tit. 10, 

of the Code: 

Section 1. Be it enacted by the gênerai assembly of the state of lowa, that, 
in addition tp the niatters required to be contained in the statement provided 
for in section 1318 of the Code, auch statement shall show the number of 
sleeping and dining ciars not owned by such corporation, but used by it in 
operatingitsi railway in this state during each month of the year for which 
the return ià made, and also the number of miles each month that said cars 
hâve been run or operated on such railway within the state, and the total 
number of miles that said cars hâve been run or operated each month within 
and without the state. ' 

Seé. 2. The executive council shall, at the time of the assessment of other 
railway property for taxation, assess for taxation thè average number of cars 
80 used by such corporation each month, and the assessed value of said Cars 
shall bear the same proportion to the entire value thereof that the monthly 
average number of miles that such cars hâve been run or operated within the 
state shall bear to the monthly average number of miles that such cars bave 
bôen used or operated within and withoùt the state. Bnch valuation shall 
hé in the same ratio as that of the property ofindividuals. 

Sec. 3. The executive council shall, as provided by sections 1318 and 1319 
of the Code, flrst assess the value of the property of the corporation using 
sleeping and dining cars not owned by such corporation, and shall theri add 
to such valuation the amount of the assessed valuation of said sleeping and 
dining cars, made as hereinbefore provided, and such aggregate amount shall 
■constltnte and be considered the assessed value of the property of such cor- 
poration for tlie purposes of taxation. 

Approved March 25, 1878. 

From thèse statutes it is obvious-^Hrsf , that no tax is assessed against 
ihe complainant, a non-resident corporation, but only against corporations 
created by, or doing business and domiciled in, the state; second, the tax 
is solely a property tax, with rate or assessment and levy the same as ob- 
tains in respect to other personal property. It will also be noticed that, 
in order to ;bè perfectly fair andjust, where any rolling stock is used 
partly in and partly eut of the state, only that proportion of value based 
upon the amount of use within the state is considered as the basis of 
taxation. ,In other words, the state aims to tax that property which it 
protects, and only tothe extent that it furuishes protection. If it can- 
nol do this, it requires but a moment's reflection to see that the state 
will be shorn of much of what-every candid man must feel to be honest 
revenue. Sleeping cars w nqt the only vehicles used in interstate com- 
merce. A vast amount of rolling stock used on the various, interstate 
Tailroads belongs to car trust companies, and is simply leased by the 
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railroad corhpanîes. Is it taxable only in the eastem cîties in which the 
ciar trust companies are domiciled? More than that, how many Inter- 
state railroads, traversing often several statet,, are owned and pperated 
by a coi"poration created by and domiciled in a single state? Has that 
state alone the power of taxation? 

Now, as stated, the claim of complainant is that, because thjs prop- 
erty is used in interstate commerce, it is exempt from state taxation at 
any other place than the domicile of its owner. I deny the proposition, 
and affirm the law to be that personal property, continuously used in a 
state, acqûires à *îi«s in that state for purposes of taxation, and may, at 
the option of the state, be subjected to an equal property tax, and that 
notwithstanding it be used exclusively in interstate commerce. The 
state is soyereign, except as limited by the fédéral constitution. A sov- 
ereign may tax ail property within its jurisdiction, and, unless there be 
found in the fédéral constitution some provision taking away this power, 
the state of lowa may unquestionably tax this property used within its 
territorial limita. Lane Co. v. Oregon, 7 Wall. 77; Ward v. Maryland, 
12 Wall. 427; Railroad Co. V. Penistm, 18 Wall. 6. 

The restriction on the power of the state is claimed alone by virtue of 
clause 3 of section 8 of article 1 of the constitution of the United States, 
which grants to congress the power "to regulate commerce with foreign 
nations, and among the several states." I insist that an equal and uni- 
form property tax is not a régulation of congress, although it reaches to 
and affects property used in interstate commerce. Such a tax is not 
simîlar to a licensé or occupation tax. They are conditipns of, or re- 
strictions upon, th§ doing of the business", while the formeras simply a 
subjection of the property employed in the business to the common 
burden of state support. A citizen of Canada, with bis only domicile 
there, may biiild in the city of Des Moines a sleeping car. It remains 
idle and unuséd. The duty of the state to protect that property for its 
owner is cléar, and equally clear its corrélative right to subject it to or- 
dinary taxation. To provide protection costs money, and the tax is the 
owner's proper payment therefor. The car may be employed in com- 
merce, and run continuously from Davenport to Council Bluflfs. The 
duty of protection and the right of taxation confessedly remain un- 
changed. NeXt year it extends its run across the Mississippi river, to 
Eock Island. The duty of protection remains. Has the right of taxa- 
tion gone? Must both lowa and Illinois pay for furnishing this citizen ' 
of Canada protection to his property, and neither hâve a right to exact 
any compensation therefor ? Does the régulation of interstate commerce 
compel such ali absurdity and wrong? If the imposition of an equal 
and uniform property tax Upon the vehicles used in interstate commerce 
be a régulation Of commerce, the domicile of the oWer and the situs of 
the property are immaterial questions. The use détermines the exemp- 
tion, and ail stlch property isrèleaSed from every burden bf state taxa- 
tion. If it be a régulation of commerce td impose such a tax in lowa, 
where the property is found, it is equally so in Illinois, where the owner 
is domiciled. Sûrely, such a sweeping exemption wâs never within the 
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contemplation of the framers of fhe fédéral constitution in granting the 
power to congress to regulate interstate commerce. 

If we turn to the décisions of the suprême court, we find an almpst 
constant affirmation of the power of the state to levy a property tax upon 
the vehicles and instrumentalif ies of Interstate commerce. 
Thus, in The Fassenger Oasea, 7 How. 283, is this language: 
"A state cannot regulate foreign commerce, but it may do many things 
■which more or less aflect it. It may tax a ship or other vessel used in com- 
merce, the sàme as other property owned by its citizens. A state may tax 
the stages in which the mail is transported, but thia does net regulate the 
conveyance of the mail any more than taxing a ship régulâtes commerce; 
and yet, in both instances, the tax on the property in some degree affects its 
use." 

In Matgan v. Parham, 16 Wall. 471, the court saya: 
"A steam-boat or a post-coach, engagea in a local business within a state, 
may besubject to local taxation, although it carry the mail of the United 
States, the commerce between the states may not be interfered with by tax- 
ation or otherwise, but its Instruments and vehicles may be. It is not, there- 
foré, upion this principle that we décide this case." 

And in the late case of Ghucester Ferry Oo. v. Pmnsylvania, 5 Sup. Ct. 
Éep. 829, it is said: 

"It is truethat the property of corporations eugaged in foreign or Interstate 
commerce, as well as the property of corporations engaged in other business, 
is biibjèct tb state taxation, |tf0^ded, always, it be within the jurisdiction of 
thé stàté: As said by Chief Justice Marshali. in McCulloeh v, Maryland, 
4 Whéat. 429: 'AU subjects over which the severeign power of a state ex- 
tends are ob^jects of taxation, but those over which it does not extend are, 
upon thç soundest principlesi exempt from taxation. This proposition mày 
almoist be pronounced self-elyident.'" 

And further, (page 832:) 

"It ië solely, therefore, for thé business of the Company in landing and re- 
céiving passengers at the wharf in Philadelphia that the tax is laid, and that 
business; as already said, is an essential part of the transportation between 
the States of New Jersey and Pennsylvania, which is itself Interstate feoni- 
merce. While it la concédéd that the property in a state belonging to a for- 
eign Corporation, engaged in 'foreign or Interstate corhmerce, may be taxed 
equally with like property of a domestic corporation engaged in that business, 
we are clear that a tax or other burden imposed oh the property of either cor- 
poratioii'because it is usëd to carry on that commerce, etc., is invalîd,"-etc. 

No case can be found in which the suprême court hâve declared a 
mère property tax void» on the ground that the property upon which it 
was îiBiîpcëed was employed in Interstate commerce. Strong support of 
the vievrs above expreèsed is found in the rulings of the suprême court 
upob state taxation of the agencies of the fédéral government. 

Tp, t]ïe case of McChdhch v. Maryland, 4 Wheat. 310, a state tax upon 
noées of the United States Bank was declared unconstitutional, and in 
Osôom V.. Bank of U. S. , 9 Wbeat. 738, a similàr tax upon the right of 
the baût to do business in the state of Ohio was aiso held illégal. 
Thèse dédsions wete upon the ground that the taxes wére an inipedi- 
naent upori the free opewtions of the agenciea of the fédéral govçrnpaent. 



&Gi FEDERAL EEPOETEB. 

In Railroad Co. v. Peniston, 18 Wall. 5, an attempt was made to carry 
the doctrine of thèse cases further, and to the extent of exempting the 
Union Pacific Railroad Company from liability for any state taxes upon 
its rèal and personal, property. But the court refused to sanction this 
extension of the doctrine, and held that the railroad company, although 
a corporation created by an act of congress, the récipient of large bounty 
from the gênerai government, and subject to the obligation of carrying 
its troops, mails, etc., was not exempt from state taxation, on its real 
and Personal property. The first syllabus in the case is as foUows: 

"The exemption of agencies of tlie fédéral governiaent from taxation by 
the state is dlependent, not upon the nature of the agents, nor upon the modis 
of tbeir constitution, nor upon the fact that they are agents, but upon the 
eflect of the tax; that is, upon the question whether the tax does in truth de- 
prive them of power to serve thé governrnent as they were intended to serve 
it, or hinder the éifleient exercise of theil? power. A tax upon their property 
méréïy, haVlhg no such necessary efféct, and leavlng them free to discharge 
the duties they hâve undertaken to perform, may be rightfully laid by the 
States. A ta* upôn thèir opérations, being a direct obstruction to the exer- 
cise of fédéral powers, may not be.^' 

And in thé course of thé opinion the court uses this language to illus- 
trate the distinction between this case and the prior onés, and to point 
out the extent to which those former cases went : , 

" MoÔiillooh y. Maryland and Osborn y. Sank of U. S. are much relied 
upon by thé appellâiits, but an examination of what was decided in those cases 
will reveal that they are in full harmony with the doctrine that the property 
of an agent ôf the gênerai govemment may be subjected to state taxation. In 
the former of those cases the tax hèld uneonstitutional was laid upon the notes 
of the bank. The institution was prohibited from issuing notes at ail, except 
upon stamped paper furnished by the state, and to be paid for on delivery; 
the stamp upon each note being proportioned to its dénomination. The tax, 
therefore, was not upon any property of the bank, but upon one of its opéra- 
tions; in fact, upon its right to exist as created. It was a direct impediment 
in the way of a governmental opération, performed through the bank as an 
agent. It was a very différent thing, both in its nature and effect, from a tax 
on the property of the bank. No wohder, then, that it was held illégal. But 
even in that case the court caref ully litnited the eflect of the décision. It does 
not extend, said the chief justice, to a tax paid by the real property of the 
bank, in common with the other real property in the state, nor to a tax im- 
posed on the interest which the citizens of Maryland may hold in the institu- 
tion, in common with the other property of the same description throughout 
the state. But this is a tax on the opérations of tho bank, and is, consequently, 
a tax on the opérations of an instrument employed by the government of the 
Union tocan:yits powers into exécution.. Such a tax must be uneonstitu- 
tional. Hère is a clear distinction made between a tax upon the property of 
a government agent and a tax upon the opérations of the agent àcting for the 
government, , , 

"In Osborn v. Bànk the tax held uneonstitutional was a tax upon the exist- 
ence of thebank,*— upon its right tOtransact business within the state ofOhio. 
It was, as it was intended to be. a direct iijipediment in the way of those acts 
which congress, for national purposes, hadauthorized the bank to perform. 
For this reason the power of the state to direct it W9S denied, but, at the same 
time, it was deelared by the court that the local property of the bank might be 
taxed ; and, as in MoCullooh v. Maryland, a différence was pointed but between 
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a tax upon Its property and one upon ita action . In noticing an alleged resem- 
blance between the bank and a governtnent contracter, Chief .Justice'MABSHALL 
said: ' Can a contractor for supplying a military post with provisions be re- 
strained f rom making purchases within a State, or f rom transporting the provis- 
ions to the place at which the troops were stationed? Or could he be flned or 
taxed for doing so? Wehave not heard thèse questions answered in the affirm- 
ative. It is true the property of the contractor may be taxed, and so may the 
local property of the bank. But we do not admit that the act of purchasing,, 
or of,conveying the articles purchased, can be under state control. This dis- 
tinction, so clearly drawn ih the earlier décisions, betwèen a tax on the prop- 
erty of a governmental agent aiid a tax- upon the action of such agent, or 
upbnhis right to be, has ever since been recogiiized. AU state taxation 
which does not impaiir' the agent's efflciency in the discharge of his dUties to 
the gôvernment has beèn sustained when challenged, and a tàx upon his prop- 
erty generally has not been regarded as beyond the power of a state to im- 
pose.' " 

It seems tome cleai:, from thèse considérations, that the mère use of 
property in interstate commerce does not exempt it from the burdens of 
an equal and uniforin state property tax. 

Neither does the domicile of the owner furriish, in the présent case, 
aiiy basisof exemption. It is true that the domicile of the owner (the 
complainànt) is in the state of Illinois, and that for many purposes the 
mfMSof Personal property is the domicile of the owner. Mobilîa sequuntur 
personam. But, for purposes of taxation, tangible property has a mius 
whereveritis fouiid. EaUroad Co. v. Pennsylvania, 15 Wall. 300. Now, 
thèse cars — tangible property — are found, and found continuously, in 
the state of lowa. This is not the case of a car owned iu another state 
making a single trip through the state of lowa, and then returned to the 
state where it belongs. Such temporary transit, it may be conceded, 
would not change the situs of the property. It is also true, according to 
the allégations of the bill, that the complainànt, being the owner of a 
thousand or more sleeping cars in use throughout the United States, fre- 
quently changes cars from one run to another, so that identically the 
same cars may not be continuously in use in the state bf lowa. But 
this interchange does not abridge the statement that there is a continuous 
and constant use in the state of lowa of the sleeping cars belonging to 
the complainànt, and, being thus continuously and constantly used in 
that state, they acquife â sitm there for the purposes of taxation. As to 
other tangible property, it goes without saying that its continued prés- 
ence in a state gives it a local situs for purposes of taxation. It is doubt- 
less within the législative power, by suitable enactment, to establish a 
sitiis for Personal property elsewhere than at the place where it is found, 
and this faet interprets sèveral décisions of the suprême court. The 
place in which a vessel is registered is, by law, its home port. That is 
considered its sitiis. 

In Haya v. Pacific Mail S. S. Co., 17 How. 596, the défendant, a cor- 
poration of New York, owned steam-vessels employed in the transporta- 
tion of passengers and freight between New York and San Francisco, 
which were registered in, New York. The court held that place of reg- 
istry the situs of the property for taxation, and that the mère fact that 
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thé vessels stopped temporarily in the ports of California to load and un- 
loàd did notgive the property a sUm there for purposes of taxation. 

The same proposition contrcdled the décision in Morgan v. Parham, 16 
Wall. 471 . That was an extrême case, for the vessel was engaged in the 
coasting trade between Mobile and New Orléans, and had been absent 
from New York city for years, yet in its opinion the court uses this lan- 
guage: 

"The jurisdiction of this court over the présent case, as in the case of llays 
y.Pousifixs Mail S. 8.Co., arises from thefaets — First, that the property had 
not become blended with the business and commerce of Alabama, but re- 
mained legally of and as in New York; and, secondly, that the vessel was 
lawf ully engaged in the interstate trade over the public waters. It is in law 
as if the vesseihad never before been within thé port of Mobile, but, touch- 
ing there on a single occasion, when engaged in the interstate trade, had 
been subjected to a tax as personal property of that city. Within the author- 
ities it is an iiiterference with the commercé of the country not permitted to 
the States." 

An attempt ia made to place commerce by land in the same position 
as commerce by water, and to make in the former case the domicile of 
the owner équivalent to the port of registry in the latter. But until 
there has been some législative déclaration of équivalent import the ob- 
vious distinction between the two must be enforced, and the ordinary 
rule of the sibus. of tangible personal property for purposes of taxation be 
applied to vehicles used! in commerce on land. 

The distinction between the two modes of commerce is clearly recog- 
nized by the suprême court in Railroad Co. v. Maryland, 21 Wall . , where, 
at^page 470, Mr. Justice Beadley says: 

"Commerce on land, between the différent states, is so strikingly dîssim- 
ilar in many respects from commerce on water that it is often difHcuIt to re- 
gard them in the same aspect in référence to the respective constitutional 
powers and duties of the state.and fédéral government. Maritime transpor- 
tation requirès no artiflcial road way. Nature has prepared to hand that por- 
tion of the instriiihéntality employed. The navigable waters of the earth are 
recognized public highways of trade and intercourse. No franchise is needed 
to enable the navigator to use them. Again, the vehicles of commerce by 
water being instruments of intercommunication with other nations, the 
régulation of them is assumed by the national législation, so that state inter- 
férence by water is clearly marked and distinctly discernible. But it is dif- 
férent by land." 

I hâve thus fat assumed that the property in question was used exclu- 
sively for inter^fàte commerce, but such is not the fact. It is alleged 
in the Mil "thàt'the same cars also transport passengers from points in 
lowa to other points in said state, whenever they properly apply for such 
transportation, but the number of such passengers is very small, com- 
pared with thô number of other passengers transported in guch cars." 
It thus appears' that thèse cars are used partly for commerce wholly 
within the stâte of loWa. Can a vehicle, used partly for intrastate com- 
merce, escape èntire state taxation on the groùnd that it is also used 
partly for interstate commerce? 
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; The case of Wabash, St. L. & Pac. R. Cb. v. RUnm, 1 Sup. Ct. 
Rep. 4> (decided at the October, 1886, term of the United States su- 
prême court,) while holding that the state might not regulate the tariff 
on freight transported Interstate, conceded that it could so regulate the 
intrastate tariff. If the same car carried freight from a place within the 
State to one also within, and still other freight to a place without the 
State, would the two transportations in the same car destroy the state'a 
power to regulate the tariff on either? I think this, however , is a minor 
matt«r. I hâve thus endeavored to show that, if this tax had been as- 
sessed and levied directly against the complainant upon its property con- 
tinuously need in the state of lowa, it would hâve to be sustained as a 
valid exercise of power on the part of the state; but the fact is that no 
tax has been attempted to be coUected from complainant. As the bill 
discloses, the state has simply assessed and levied the ordinary property 
tax against certain railroad corporations, some its own créations, and ail 
owning and operating Unes of railroad within its territory, the basis of 
the assessment being only the property used by them in the opération 
of their Unes within the state. May not the state enforce such a tax? 
Can a third party challenge the basis of that assessment? May it enjoin 
those corporations from payment on the ground that they hâve not a 
complète tiUe to aU the property they use? Suppose the tax be iUegal, 
may i not the railroad companies pay it, if they choose? They may 
prefer to pay, rather than forfeit the good-will of the people of lowa, or 
provoke them to the imposition of severer burdens. A stockholder in 
those corporations would not be heard, unless he showed that he had 
used ail reasonable efforts to compel the corporations themselves to act. 
Has a third party, with no interest in the corporations, a better right? 
If the tax is iUegal, and the companies nevertheless pay it, they cannot 
recover it from the complainant. It would not be estopped by their ac- 
tion to challenge its validity. 

Counsel for complainant say that while there may be no légal obliga- 
tion on complainant's part to reimburse the railroad corporations thia 
tax, yet it must keep on good terms with them, and will therefore feel 
obUged to reimburse them. It seems strange to me to ask a court of 
equity to enjoin a state from receiving a tax which the party against 
whom it is assessed is wiUing to pay, simply for the sake of keeping two 
corporations on good terms. I think it more important to permit the 
wilîing tax-payer to keep on good terms with the people of the state. 
Suppose the railroad corporations do not pay, and the tax is sought to 
be coUeeted by warrant. That will run against the corporations, and not 
against the complainant. If any of its property is seized, replevin an 
action at law wiU furnish adéquate relief, and there is no need of the in- 
terposition of a court of equity. So, for this reason alsp, I think the 
complainant must fail. 

It now remains for me to notice the cases présentée! by counsel for 
complainant in support of their biU. 

First, the case of QrandaR v. Nevada, 6 Wall. 85, in which a capita- 
tion tax of one dollar, attempted to be levied by the state of Nevada for 
Çftçh passenger passing through the state by stage-coach or railroad, to be 



668 FEDEEAL EEPOETER. 

paid by the carrier, waa declared illégal, and beyond the power of the 
state, That was no property tax, but, in effeet, a tax on the business 
of transporta tion. Yet even that décision was not placed on the ground 
of conflict with said section 8, but mainly rested on the proposition 
that such a tax tended to prevent the free passage of the citizen to and 
from the fédéral capital. 

St. Louis V. Ferry Go., 11 Wall. 423. In this case itappeared that an 
Illinois corporation owned a ferry privilège across the Mississippi, at St. 
Louis. When not in use, its boats were laid up on the Illinois shore, 
and forbidden to reiaain at the wharf in St. Louis. It paid a ferry 
license and wharfage tax to the city of St. Louis. In addition, the city 
authorities assessed a tax on the company for the value of the boats a» 
property within the city. 

Similar in its facts is the case of Glaiwester Ferry Go. v. Penrm/lvania, 
114 U. S. 196; S. C. 6 Sup. Ct. Rep. 826. In both cases the tax was 
held illégal. While called a tàx on the property, the court regarded it 
as a tax on the business, because the boats, by simply touching the 
wharf for the purposes of loading and unloading, did not become a part 
of the property within the city. In the latter case, as we hâve already 
seen, the right to tax the instrumentalities of interstate commerce was 
expressly conceded. 

Carlisle v. Pullman P. O.Co.,8 Colo. 320; S. C. 7 Pac. Rep. 164. In 
this case the only question was as to the mode of assessment and taxa- 
tion. The poWer of the State was alîirmed. 

Tennessee v. Pullman- S. Car Cb.^decided in the circuit by Mr. Justice 
Matthews, 22 Ped. Rep. 276; opinion of the suprême court by Mr. Jus- 
tice Blatchfoed, 117 TJ. S. 34; S, C. 6 Sup. Ct. Rep. 635. In that case 
it was decided that the levying of a privilège tax by the state of Tennes- 
see was a régulation of commerce. The législation of the state required 
the payment of $50 per car for the privilège of running through the 
state. That this was an attempt to regulate the business is apparent, 
and, as such, was declared beyond the power of the state. It is true 
that in both opinions may be fotmd some gênerai expressions which, 
taken by themselves, and disconnected from the précise question before 
the courts, go very strongly to sustaih the gênerai claim of exemption 
asserted by complainant. But it has been well and often said that the 
true way to construe the language of an opinion is to take it as applied 
simply to the facts and the question under considération. Especially is 
that true in a case like this, where, unless so limited, it contradicts the 
oft-Tepeated prior déclarations of that court. The same comment may 
be made upon the opinion in the case of Wabash R. Oo. v. lUinois, supra, 
in which the only question was as to the power of a state to prescribe 
the terms of interstate tariff. 

Thèse are the cases relied on by complainant, and in them I find noth- 
ing which I dee'm sufScient to overthrow the reasoning ànd authority 
heretofore presented. 

My conclusion, therefore, is (1) that property is not exempted fromlia- 
bility to an equal and uniform property tax by the fact that it is used, 
either partially or exclusively, for interstate commerce; (2) thatvehicles 
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of transportation, used constantly and continuously Tipon a single run, 
acquire à sitvs, for purposes of taxation, independent and irrespective 
of the domicile of the owner; (3) such sitm is not destroyed by the fact 
that the owner, owning many vehicles of like character, and having 
Unes in various parts of thé United States, transfers from time to time 
such vehicles from one Une to another, providing a constant and contin- 
uons use of such vehicles is preserved upon the single run; (4) where 
such vehicles are used upon a run extending through two states, there 
is a situs for taxation in each state to a fair proportion of the value of the 
property so used; (5) where a state tax is assessed and levied against a 
railroad company owning and operating a Une of road within the state, 
based upon the rolling stock used by it in the opération of such road, a 
third party cannot enjoin the state from collecting, or the railroad com- 
pany from paying, a portion of such tax, on the ground that a part of 
such rolling stock included in such assessment is the property of such 
third party, and exempt from taxation. 

Entertaining thèse views, the restraining order heretofore granted will 
be set aside, and the application for a temporary injunction denied. 



Bland and others v. Fleeman and others. 

{District Court, W. B. Arkanaas. January 20, 1887.) 

1. Eqttett— Necessaht Pabtibs. 

AU persons who are necessary parties to a suit must be made parties. 
8. Samb — ^Parties Ihterbsted in Besult. 

AU parties whose interests are afifected by the suit, or whose concurrence 
is necessary to a complète détermination of tlie suit, or who bave a substan- 
tial interest in the subject-matter of the suit, are necessary parties to it; and 
it câpnot proceed without their being made parties. 
8. Samb — PiAiNTrpFs — Défendants. 

The law is that those whose interests are in hannony shotild be joined as 
plaintifEs or défendants, as the case may be. 

4. COtTRTS— JUBISDICTION, HOW CONFBBBBD. 

To give jurisdiction, there must be subject-matter upon which the court 
has a right to pass, place over -which it can exercise its powers, and ail the 
proper and necessary parties. AU of thèse requisites must exist; and in this 
suit the interests of ail the heirs are in harmony, as against the défendant, 
and ail of such heirs must be made parties plaintifl. 

5. SaME — FEDERAL COURTS — PARTIES. 

To give a fédéral court jurisdiction, on the ground of a dispute or contro- 
versy between citizens of différent states, it must appear that ail the necessary 
plaintiffs are citizens of states différent from ail the necessary défendants. 
If this state of facts does not exist, there is a failure of jurisdiction. They 
must exist, before the court, under the law, can exercise the power of hearing 
and determining a controversy. Proper and necessary parties are as much 
an élément of jurisdiction as any of the other éléments of it. If there is a 
failure of either one of thèse éléments, there is a failure of jurisdiction. 

6; Equitt— Parties— Heirs. 

AU the heirs to an estate of a décèdent, in a suit against an administrator 

' of such estate charging him with having f raudulently converted the assets of 
the estate, are necessary parties to such suit. 
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7. SAMB-yPLBADniQ-^UBISDWTIpN. i 

Under the làw, and the rules of pleading as they existed in equity bef ore 
thè pafsa^o of the act of Marclié, 1875, a plea to the jurisdictlon in thé nature 
of a t)lëa m abatement, because of the joinder of parties who could not 8ue in 
the fédéral court, must haye been flled bef ore an answer to the merits, as an 
' answer to the merits, without a plea previously flled, was a waiver of the ob- 
jectibn. Â plea flled simultaneousiy with an answer to tne merits came too 
ïate. ■ But this ruie is abrogated by the act of 1875. 

8. SAIEB— DiSMISSAIi. 

Under this act it is made the duty of the court, «t any time after suit bas 
been brought, to see to itwhether tne suit really and substantially involves a 
displite or oontroversy properly within its jurisdiction. If it does not do so, 
itisthe duty of the court to dismiss the suit. This may be done when the 
question is raised by the pleadings, or it may be done by tha court auaêponte. 
8. CotTBTS— Fbdbkal Jurisdiction — Parties. 

Parties to a suit cannot artiflcially arrange thernselves so as to create a flc- 
titious ground of fédéral jurisdiction. The court will disregard ail such ar- 
rangement of parties, and arrange them according to their interest in the suit. 
It will look to the real f acts of the case, as shown by the pleadings. 

10. SAMB— CiTiZENSHIP. 

When a court has properly acquired jurisdiction of a cause by reason of 
the proper citizenship of the parties, some or any of such parties may, by 
cross-bill, assert a necessary défense, or set up a right or claim which puts 
fluch party in antagonism with hisco-defendant. Such cross-bill is treatedas 
ancillary to the main cause properly bef ore the court. Even other persons 
who are not parties, if the court has flrst lawfully acquired jurisdiction of 
the cause, if necessary to protect their rights, may iutervene in the suit, re- 
gardless of citizenship. 
(SyUaiîis by the Court.) 

In Equity. 

V. M. & 0. B. Rose, for plaintiffs. 

J. M. Moon, John J. Walker, J. E. Oravens, and Clendenîng dt Sandale, 
for défendants. 

Paekee, j. This is a suit brought by thbse who are made plaintiffs 
on the record as a part of the heirs at law of Robert H. Adams, deceased, 
against Marion F. Fleeman and others. It is charged in the bill that 
Robert H. Adams died intestate, leaving a large estate, of which Marion 
P. Fleeman became administrator; that, as such administrator, he, with 
the aid and assistance of others who are made défendants, so managed 
the estate as to cause the greater portion of it to pass into his own hands, 
and the hands of some of those with whom he conspired, in fraud of the 
just, légal, and équitable rights of those who, as heirs of the said Rob- 
ert H. Adams, were legally entitled to the same. AU the plaintiffs are 
citizens of the states of Tennessee and Mississippi. 

William W. Adams, Mary Adeline Waddell, Hattie Gray Waddell, 
and Kate M. Dickey are heirs at law of Robert H. Adams, deceased. 
William W. Adams is, and was at the time of the bringing of this suit, 
administrator de bonis non of the estate of Robert H. Adams. William 
W. Adams, Maiy Adeline Waddell, Hattie Gray Waddell, and Kate M. 
Dickey are made défendants in this suit. They are citizens of the state 
of Arkansas, and résidents of this district, the same state and district in 
which Marion F. Fleeman, and the other défendants who are charged to 
hâve conspired with him, réside. 
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The prayer of the bill is that said défendants may be requîred to an- 
swer, but not under oath; that the settlements of Marion F. Fleeman, 
as administrator, may be set aside for fraud; that his accounts as such 
administrator may be reformed; th^t Fleeman be required to account 
for the rents and profits of the lands and ferry franchise, which belonged 
to the estate of Robert H. Adams, and for ail profits made ont of his 
fraudulènt transactions in connection with the estate of Robert H. Adams, 
deceased, and that he be required to pay over the same to your orators, 
or to said administrator ck tonis non; that the said Fleeman be compelled 
to surrender said lands to your orators, and the other heirs of said Rob- 
ert H. Adams, deceased; and for such other and proper relief as may be 
deemed meet, and justice may require. 

The défendant Marion F. Fleeman, on May 5, 1884, filed an answer, 
and at the same date filed a plea in abatement of the suit, because the 
court bas no jurisdiction, for the reason "that W. W. Adams is one of 
the heirs at law of the said Robert H. Adams, deceased, and said action 
was instituted and is prosecuted at his instance, ijind for his benefit ; that 
said W. W. Adams is, and was at the time of the institution of said 
action, a citizen of the state of Arkansas, and could not be joined as a 
plaintiff in the action, and for that reason he was collusively joined as 
a party défendant, for the purpose of creating a case cognizable in this 
court." 

The question presented hère by this plea to the jurisdiction is whether 
this record présents a case where there "is a controversy between àtwma 
cf différent states." There must be this to give the court jurisdiction. 
There is no controversy disclosed by thèse pleadings between those who 
are made plaintififs by the bill and W. W. Adams, Mary Adeline Wad- 
deU, Hattie Gray Waddell, and Kate M. Dickey, who are made défend- 
ants by the bill. Thèse last-named parties are heirs at law of the estate 
of Robert H. Adams, deceased, together with the plaintiffs. Their in- 
terest in the resuit of the suit is identical with the interest of the plain- 
tiffs, and the only controversy disclosed by the pleadings is one between 
the plaintiffs and W. W. Adams, as heir and administrator, Mary 
Adeline Waddell, Hattie Gray Waddell, and Kate M. Dickey, on one 
side, and Fleeman, and those who are charged to hâve conspired with 
bim to cheat and defraud ail the heirs of Robert H. Adams, on the 
other. 

This proposition is evidenced by the pleadings, as the answer of W. 
W. Adams and the other défendant heirs adopts the bill of the plain- 
tiffs, déclares it true in ail its allégations, and they pray in such answer 
for the same relief as that asked for by the plaintiffs. 

Then nothing is demanded by the plaintiffs against W. W. Adams, 
and the other défendant heirs. The record, therefore, shows that the 
interest of W. W. Adams and the other défendant heirs are in hârmony 
with the interests of the plaintiffs. The rule is that those whose inter- 
ests are in harmony shaU be joined as plaintiffs or défendants, as the 
case ràay be. Bunce y. OaUagher, 5 Blatchf. 481 ; Parsona v. Lyman, 4 
Blatchf. 432i W. W. Adams and the other défendant heirs are neces- 
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sary parties in thîs suit, becaijse their interests are affected by it. Theîr 
concurrence is necessary to a complète détermination of the suit. They 
hâve now an équitable interest in the subject-matter of the suit, which, 
if the same should , be successful, would become a légal interest. Such 
interest is largely affected by the resuit of the suit. The suit, there- 
fore, cannot proceed without them. Bamey v. Baltimore City, 6 Wall. 
280; Wimamv.BanTckmdlQW&û..5ni) Caldwellv. Taggart, 4 Fet. 190; 
Morgan Vi Morgan, 2 Wheat. 298. 

To give jurisdiction there must be subject-matter upon which the 
court bas a right to pass, place over which it can exercise its powers, 
and ail the proper and necessary parties. Eaeb and ail of thèse things 
must exist before the court, under the law, has a right to exercise the 
power of hearing and determining a controversy. Proper and necessary 
parties are as much an élément of jurisdiction as any of the other élé- 
ments of it. ; If either one of thèse éléments which go to make it up fail, 
there is a failure of jurisdiction, and the suit is not properly before the 
court. It is, in my judgment, the duty of the court, under the law as 
it now stands, in passing on a question of jurisdiction in a suit originally 
brought in a fédéral court, to arrange the parties to the suit according to 
their interests in the controversy. AU those whose interests are antago-, 
nistic to the défendants fall on the side of the plaintifFs. ■ 

This is a rule applicable, and which we are to apply in the first in- 
stance, to see if jurisdiction has attached. When jurisdiction attaches, 
parties tnay occupy such relations to each other in the controversy as a 
proper remedy for their rights may demand, regardless of citizenship. 
Applying the above rule in this case, W. W. Adams and the other de- 
fendant heirs would fall on the side of the other plaintifs. Then we 
hâve a cçntroversy between parties who are ail necessary and material 
parties, and without joining whom jurisdiction would not attach ; but it 
is a controversy not between citizens of difierent states from the state of 
the défendants, for the other parties who, under the law and rules of 
pleading, are necessary and material parties, and are properly plaintifFs, 
are citizens of the same state with the défendants, with whom they hâve 
a controversy precisely similar in ail its parts with the controversy of 
the other plaintiffs against défendant Fleeman and his coadjutors. Be- 
fore the passage of the law of March 4, 1875, citizenship of the parties 
was no part of the issue on the merits, but it must bave been brought 
fôïward by a plea to the jurisdiction, in the nature of a plea in abate- 
ment, before answer filed to the merits. The objection could not be 
raised on the gênerai issue. D^Woîfv. Eobaud, 1 Pet. 476; Evans v. Gee 
11 Pet. 80; VanAntwerp v. HvJburd, 7 Blatchf. 426; Evans v. Davmport, 
4 McLean, 674; Wickliffe v. Owings, 17 How. 47; Dodge v. Perlcins, 4 
Mason, 435; Vase v. Reed, 1 Woods, 647; Smith v. Kernochen, 7 How. 
198. The court said in Voae v. Reed: "The plea to the jurisdiction must 
be a separate plea. An answer is an appearance, and waives it." 

Under the old rule the plea in abatement could not be filed simulta- 
neously with an answer to the merits. The objection to the jurisdiction 
on the ground of a want of joinder of parties, orthe joinder of improper 
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parties, waSconsidered waived when the plea was so filed. The plea to 
the jurisdiction in this case was filed simultaneous with the answer, and, 
under the rule above laid down, it would corne too late. But by the act 
of 1875 this rule has been abrogated, as the fifth section of that act pro- 
vides "that if, in any suit comnaenced in a circuit court, or removed 
from a state court to a circuit court of the United States, it shall appear 
to the satisfaction of said court, at any time after such suit has been brought 
or removed thereto, that such suit does not really and substantially in- 
volve a dispute or controversy properly within the jurisdiction of said 
circuit court, or that the parties to said suit hâve been im properly or col- 
lusively made or joined, either as plaintiffs or défendants, for the pur- 
pose of creating a case cognizable or removable under this act, the said 
circuit court shall proceed no further therein, but shall dismiss the suit, 
or remand it to the court from which it was removed, as justice raay re-, 
quire. * * *" This section of the law permits the question 6f juris- 
diction to be raised at any time while the suit is pending. Indeed, it 
becomes the duty of the court, at any time while it is pending, without 
any pleadings, even ma sponte, to dismiss or remand for want of jurisdic- 
tion. 

The case of Schenk v.Peay, 1 Wool. 175, was much relied on in the 
argument on the question of jurisdiction in this case. But that was a 
case where jurisdiction had properly attached, as Schenke, a citizen of 
Ohio, had brought a suit against Bliss and Peay, bothcitizens of Arkan- 
sas. Against Bliss the plaintiff prayed for a partition of property, and 
as against Peay that the title of plaintiff mightbequieted. That brought 
the case properly before the court. Peay then filed a cross-bill, setting 
up an interest in the property antagonistic to both Schenke and Bliss. 
This he could do, as, when the court has properly acquired jurisdiction 
of a cause by reason of the citizenship of parties, some or any of thèse 
parties may, by cross-bill, assert a necessary défense, or set up a rightor 
claim which puts such party in antagonism with his co-defendant. Such 
cross-bill is treated as ancillary to the main cause properly before the court. 
Even other persons who are not parties, if the court has first lawfully ac- 
quired jurisdiction of the case, if necessary to protect their rights, may 
intervene in the suit, regardless of citizenship. Phdps v. Oaka, 117 U. S. 
236; S. C. 6 Sup. Ct. Rep. 714. 

But it must be remembered that this case cannot get properly before 
the court until ail pan-ties who claim an interest in the property in suit, 
as against Fleeman, are made parties, and when they are made parties 
they must be made parties plaintiff, because their interests are ail on that 
side of the controversy, and, when so placed as parties, they make a case 
where part of the necessary plaintiffs are résidents of the same state with 
the défendants. Jurisdiction does not lawfully attach until ail neces- 
sary and material parties are made parties. It is not in the discrétion 
of the pleader to arrange parties in the suit so as to confer jurisdiction. 
They must be arranged according to their interests in the suit, and the 
court, when passing on the question of jurisdiction, will do this. It will 
look to the real facts of the case, as developed by the pleadings, and wiU 
v.29F.no.l4— 43 
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disregard the artificial arrangement of the parties by the pleader, and 
ascertain from the pleadings where the real controvèrsy lies, and range the 
parties accordingly. Parties cannot, by arranging themselves as plain- 
tiffs or défendants in a cause, create a fictitious ground of fédéral juris- 
diction. ThiS is denominated a collusive joinder of parties, to confer 
jurisdiction. 

It is with sonae degree of regret that I feel compelled to hold that the 
court has no jurisdiction, as, from the examination of the facts of the 
case, I am led to the conclusion that the acts of Fleenian, as administra- 
tor of the estate of Robert H. Adams, bristle with fraud. But it is usur- 
pation for a court to take jurisdiction where it does not hâve it underthe 
îaw. With my view of the law regulating jurisdiction, and of the facts 
of this case, I feel compelled to order the dismissal of the case for want 
of jurisdiction. 



WiLSON and others v. Rockwell and others. 
(Oirouit Court, D. Colorado. December 15, 1886.) 

LjJTmCTIOlI— TbBSPASS— TlTLB. 

A partv showing an équitable title to realty will be protected against très- 
pasBers by inlunction, though the location of tbe légal title bas not been 
nnally determmed. 

Motion for Injunction. 

Hugh Buder, for complainants. 

L. 0. Rockwell, per se, for défendants. 

Brewer, J. The facts stated in the bill give complainants a clear 
right to a preliminary injunction. It is immaterial whether the légal 
tifle be in complainants or the Woodmass of Alston Company. The dis- 
pute between them does not concem trespassers. Both parties are in 
court, the company being made défendant. The full équitable title 
ownership is with complainants, and a court of equity will protect the 
owners, as against trespassers, although the location of the légal title has 
not been finally determined. The allégations of the bill are met by affi- 
davits and other testimony on the part of the défendants. The truth is 
in doubt. I shaU not attempt to détermine it now, nor comment, on 
the testimony, further than to say that Gwynn, the vendor to complain- 
ants, and Gwynn, tlie witness, do not speak in the same way. A little 
cross-examination may be helpful. The case made by the bill is shaken, 
but by testimony, some of which at least is open to strong suspicions. 

A preliminary injunction will be granted as prayed for, upon the giv- 
ing of a bond in the sum of $10,000, with two sureties, to be approved 
by the clerk of this court, conditioned to pay ail damages caused by this " 
order, if the same shàll finally be set aside. The complainants must 
also proceed, with ail reasonable speed, to hâve the légal title determined. 
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Gahn and others v. Mokrob. 
{Oireuît Court, W. D. Miehigan, 8. D. Novem^jer 19, 1886.) 

1. CoBTs— Dépositions not Admittbd m Etidbncb. 

When plaintifl ia nonsuited upçn the atatement of Us case by his attorney, 
the défendant is not éntitled, in the taxation of costs, to include a charge for 
dépositions taken against him by plaintiff, as the dépositions are not, in such 
case, admitted in évidence. 

2. SaME— WlTlIBSSBS NOT SUMMONKP. 

Witness fées are taxable in the case of witnesses ^rhose attendance is pro- 
cured in good faith, although they are not subpœnaed. 

Appeal from Clerk's Taxation of Costs. 

On the trial of this cause the court directed a verdict for the défend- 
ant after the opening statement of plaintififs' counsel to the jury and be- 
fore the introduction of any testimony. No witnesses had been sub- 
pœnaed by défendant, but a witness was by him in good faith procured 
to attend for the purpose of testifying, but had not been swom. The 
clprk declined to tax an item of $35 attorney fées on dépositions taken 
by plaintiff, upon the taking of which defendant's attorney had attended 
for the purpose of cross-examination; and also declined to tax the fee 
for the witness, on the ground that he had not been served with a sub- 
pœna. 

Sevbrens, J. Respecting the item of $35 for dépositions, I do not 
find it necessary to décide whether, in case the dépositions are used by 
being admitted in évidence, the party against whom they are taken may, 
if successful, tax the statutory fee therefor, — a somewhat difficult ques- 
tion, — because I am of opinion that the dépositions were not admitted 
in évidence, within the meaning of the statute. Stimpson v. Brooks, 8 
Blatchf. 456. The court ruled, on the statement of the plaintiff's case 
by his attorney, that he could not recover. The clerk's action in this 
particular will therefore be confirmed. 

Eespecting the second item, which is that of a witness fee disallowed 
solely because the witness was not subpœnaed, I am of opinion that the 
earlier and reported ruling of Judge Withey (Anderson v. Moe, 1 Abb. 
299) in 1869 was sounder than the later ruling in this court (but not 
reported) by Judge Baxter. The fact that the earlier ruling is reported, 
and the later is traditional only, leaves me, in a measure, free to foUow 
my own convictions upon the point, and they are entirely in accord 
with the opinion of Judges Gray and Colt, in the case of Ù. S. v. San- 
hom, 28 Fed. Rep. 299. When a witness' attendance is procured in 
good faith, for the purpose of testifying in a cause, it appears to me there 
is nothing in the reason of the matter which should reject the allowance 
of the usual fées. Under such circumstances the witness attends "pur- 
suant to law." It is a not unusual course in the actual practice of trials; 
and there is no reason that I am aware of which makes it necessary to 
put so technical a construction upon the statute as to exclude cases 
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when the attendance of the witness to testify îs procured in this quite 
■common way. It must often happen that exigencies arise when a sub- 
pœna may not be seasonably procured, and delay and inconvenience 
would resuit to the court and the parties in proceeding with the trial. 
The argument àb inconvenienli is of considérable weight in the construc- 
tion of statutes, and especially in doubtful questions of practice arising 
thereunder. It seems to me that the adoption of the opposite construc- 
tion is a voluntary tying of its hands by the court where freedom is open, 
The gênerai sensé of equity on which costs are given by statute applies 
îiere in fuU force in favor of the successful party. No injury can hap- 
pen, but in fact the costs are lessened, and there is certainly nothing of 
which the other party can complain, I think the statute is susceptible 
of a construction which is in harmony with reasonableness and conven- 
ience, and I shall therefore adopt it, and direct that the item in ques- 
tion be taxed. 



WiNEGAB V. Cahn and others. 

(Oirmit Court, W. B. MioUgan, 8. D. December, 1886.) 

Dépositions — Costs — Attobnby's Fbbs — Dhpositious Taken foe Anotheb 
Cash Usbd bt Stipulation. 

Attorney's fées for dépositions taken in a former case, on behalf of plaintiff 
m tlie former suit, and, by stipulation of attorneys, read upon the trial of a 
later suit in which the former plaintiff is défendant at suit of another plain- 
tiff, cannot be taxed as costs by plaintiff in the latter suit, he having incurred 
no liability in procuring said dépositions. ■ A déposition, when taken, is com- 
mon property, and may be used by either party. 

Motion for Retaxation of Costs. 
Fletcher & Wanty, for plaintiff. 
Tumer & CarroU, for défendants, 

Seveeens, J. a motion is made by the défendants in this cause for 
retaxation of costs. The question arising on the motion relates to the 
taxation by the clerk of 14 attorney's fées, of $2.50 each, for dépositions 
read and used upon the trial of the cause. It is claimed by counsel for 
the défendants that they should not hâve been allowed. The facts on 
which the point arises are thèse: In a former case in this court in which 
Cahn et al. , the présent défendants, were plaintiffs against Monroe, the 
former marshal of this district, as défendant, thèse dépositions were taken 
on behalf of the then plaintiffs, their attorneys being the same as now, 
and the attorneys for the présent plaintiff having been also attorneys for 
the défendant, Monroe. Ante, 676. On the trial of the former case thèse 
dépositions were not in fact used, the court having disposed of the case 
upon the trial upon a point not involving the merits, on the opening 
statement of the attorney for the plaintiffs. On a motion for retaxation 
in that case before me, I sustained the action of the clerk in disallowîng 
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the attomey's fées for thèse dépositions, upon the ground that they had 
not been used upon the trial, and did net pass upon the question whether 
in any case attorney's fées could be taxed in favor of the party against 
whom the déposition wàs taken. By a verbal stipulation between th& 
attorneys in this case thèse dépositions were read upon the trial thereof, 
and now the attorneys for the plaintiff seek to tax the fées for the dépo- 
sitions. 

As an original proposition, my opinion would be strongly against the 
allowance of thèse fées, upon the ground that the dépositions were not 
taken in the case; but counsel for the plaintiff cites and relies upon a 
case in 12 Fed. Rep. 271, (Jerman v. Stewart,') which seems to mili- 
tate against that conclusion. In that case the dépositions had been taken 
in a cause dependihg in a state court, and were by stipulation "read and 
used" in the case in the fédéral court, and it was held that attorney's 
fées therefor were taxable. 

It is an object much to be desired that uniformity of construction of 
the statutes should prevail in ail the courts, and I am sorry I cannot see 
my way dear to follow the case cited. Frora the repart of that case it 
does not appear that Jerman, the plaintiff, in whose favor the attorney's 
fées were taxed, was a party to the former suit. Hence the dépositions 
were not taken in his behalf, nor was he subject to the expense of taking 
them either for direct or cross examination. It was laid down in that 
case, apparently as a principal basis for the ruling, that it was the use 
of the dépositions upon the trial which determined the right to tax for 
them; and the case oî Stimpson v.Brooka, 3 Blatcbf. 456, was cited in 
confirmation of that view. But on looking at that case it will be seen 
that the court did not affirm that as the only prerequisite, but simply 
as completing the right to tax for the dépositions; and the expression in 
the opinion rdied upon was used as part of the argument leading to 
the conclusion which was arrived at upon the point actually decided, 
which was that af&davits (treated as the équivalent of dépositions) used 
on a prèliminary proceeding in the case, but not upon the final hear- 
ing, were not taxable under the statute. It was in this connection that 
the ■ court said that it was the use upon the trial that determined the 
right. And in the présent case it appears obvious that the expenses in- 
curred in taking thèse dépositions were incurred on the direct by Cahn 
et al., and on the cross by Monroe. If Monroe has not already settled 
his liability, that is a matter between him and his attorneys or others. 
Winegar incurred no liability on account of the taking them. How, 
then, should he be entitled to tax costs therefor? It would seem un- 
questionable that the intention of the statute was to compensate for the 
taking the dépositions. It may be that the statute may be fairly con- 
strued to apply so as to give stich costs to a successful party whose attor- 
ney has attended to the taking of dépositions which bave been taken at 
the instance of the other party, and used on the trial. A déposition, 
when taken, is common property, and may be used by either party. 

The statutes in relation to costs in the fédéral courts ought certainly 
to receive a fair and reasonable interprétation, and, as I think, a libéral 
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' oiïe, iii those directions in which they aim at cases and cîrcumsiances 
of moral justice and equity, not, however, transcending the bounds of 
settled principles of construction. The costs in question are not, in my 
opinion, either .within the express terms of the statute, or within the 
limits covered by any possible interprétation of it. They must therefore 
be disallowed. 



MoLLEB and others v. Meeritt. 
(Œreuit Court, 8. D. Ifea York. Januaiy 81, 1887.) 

CusTOMS Ddties— Rbt. St. U. S. §§ 2931, 8011, 3018. 

A suit against a collecter of customs, to recover dnties under section 2931, 
Rev. 8t. U. 8.. was brought in time as to two importations, but prematurely 
brought as to a third importation, in that 00 days since the appeal required by 
that section liad not elapsed, and no décision of the secretary of the treasury 
made; and asto a fourth importation, in that no sucb décision, or an appeal 
or protesti- also required h^ that section, had been made. Subsequently to the 
commencement of this suit snch protest, appeal, and décisions were made. 
Thereafter plaintifEs' complaint and hill of particulars and défendant' s answer 
were served. The collector refunded the duties sued for as to the flrst two 
importations, but ref used to refund those sued for in case of the last two 
importations, solely on the ground that as to them suit was prematurely 
brought. Beld, that a recovery in the suit upon the last two importations was 
authorized by sections 2031, 8011, 8012, Rev. St. U. S., when construed to- 
gether. 

lliis action was commenced June 30, 1881, to recover alleged excessive 
duties exacted of the plaintiffs by the défendant, as collector of custonas, 
upon four importations of sugar made by them by the steamer Newport, 
March, 23, 1881; the Giles Loring, March 14, 1881; the Niagara, April 
28, 1881; and the Venerata, May 31, 1881. The grades or Dutch stand- 
ards in color of thèse sugars, according to which sugars were dutiable un- 
der the provisions therefor contained in Schedule G of section 2504 of 
the United States Revised Statutes, were determined by the collector as 
shown by chemical tests or by the polariscope, and the duties on the 
sugars accordingly exacted. 

In the case of the Newport, liquidation of duties was made April 29, 
1881; protest and appeal, April 30, 1881; and décision of the secretary, 
May 27, 1881 . In the case of the Giles Loring, liquidation was made April 
21, 1881; protest and appeal, April 25, 1881; and secretary's décision, 
May 27, 1881. In the case of the Niagara, liquidation was made May 
24, 1881, payment in part, April 28, 1881, and in part, June 2, 1881; 
protest and appeal, May 27, 1881; and secretary's décision, July 18, 
1881. In the case of the Venerata, liquidation was made July 2, 1881; 
payment, May 31, 1881; protest and appeal, July 8, 1881; and secre- 
tary's décision, July 23, 1881. 

The plaintiffs' unverified complaint, (served August 19, 1881,) after 
alleging that défendant was collector of customs; tliat plaintiffs were 
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partners in trade under the firm name of Mollet, Sierck & Co. , and as 
such made the importations in question; and that the rate and amount 
of duty exacted was as therein set forth, — forther allèges: 

"(5) That plaintiffs filed with said défendant due and timely protests in 
writing, npon each entry of said goods, against," etc.; (6) that plaintiffs 
made due and timely appeals, in each case, to the secretary of the treasury, 
who has afflrmed the décision of défendant as to certain of said entries, and 
as to the rest of said entries has neglected to answer said appeals, and more 
than ninety days had elapsed since said unanswered appeals when this action 
was commenced ; (7) that the Mil of particulars hereto annexed states, for each 
importation separalely, the date of entry at the custom-house, of the payment 
of duty in excess, of the filing of the said protests, of the appeal to the secre- 
tary of the treasury, and of hls décision thereon, together with the other par- 
ticulars reqnired by law, and is made a part thereof ; (8) that said sum so ex- 
acted as aforesaid has never been repaid," etc. 

The defendant's answer, in its fourth and fifth paragraph, puts in is- 
sue plaintiffs' allégations as to protests, appeals, secretary's décisions, etc. 
Plaintiffs' biU of particulars was served August 19, 1881, setting forth 
the particulars reqnired by section 2931, Rev. St. U. S. 

At its October tenn, 1881, the United States suprême court, in the 
case of MemM v. Wdsh, 104 U. S. 694, decided that the détermination 
of the grade, or Dutch standard in color, of sugar, by the polariscope, 
was contrary to law. March 14, 1882, (see page 63, Synopsis Dec. 5154, 
Treas. Départ. 1882, herewith submitted,) the secretary of the treasury, 
after citing the Welsh décision, authorized a refund in similar cases upon 
entries net then liquidated, and upon entries not liquidated more than 
10 days at the date mentioned, (March 14, 1882;) and also that, "in 
other cases, where the provisions of law necessary to protect the rights 
of the importers shall hâve been duly complied with, the entries will be 
adjusted upon the proper basis, and certified statements forwarded for a 
refund of the money overpaid, with interest and accrued costs, where 
suits hâve been instituted." 

March 29, 1882, it was stipulated by the attomeys for the respective 
parties that this action be discontinued, and that the amount due the 
plaintiffs be ascertained and certified at the New York custom-house un- 
der the authority of the above-mentioned letter of the secretary of the 
treasury; and on the same day Judge Blatchfoed made an order in 
conformity therewith. Thereafter, and in 1882, such refund was made 
in case of plaintiffs' importations by the Newport and the Giles Loring; 
bvA r^used in case of their importations by the Niagara and Venerata, on the 
grotmd that as to them suii had, according to the providons of section 2931, 
Ben. St., been prematurdy broiight. Thereafter, and on June 11, 1883, 
upon plaintiffs' motion, Judge Wallace ordered that the stipulation in 
this case bearing date March 29, 1882, "be annulled, vacated, and set 
aside, so far as the last two items in said bill of particulars are concemed; 
and that, as to said two items in said biU, said cause be reinstated upon 
the docket of said court, and to bave the same légal status, and the same 
légal force and effect, as if said stipulation had not been signed and made 
part of the record in said cause." 
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Upon the trial on December 8, 1886, of this case, as to the plaîntîffs' 
importations by the Niagara and Venerata, the foregoing facts appeared 
at the close of the plaintiffs' case; and thereupon the defendant's counsel 
moved the court to direct a verdict for the défendant, on the ground (1) 
that plaintiffs had not proven facts sufficient to constitute a cause of ac- 
tion to entitle them to recover; (2) that they had not complied with the 
requirements of section 2931, Rev. St. U. S., in that this action was pre- 
maturély brought. This motion the court denied, and thereafter di- 
rected a verdict for the plaintifia. The défendant subsequently moved 
for a new trial. 

Stephen A. Walk&;XJ. S. Atty., and Thomas Greenwood, Asst. U. S. Atty.J 
for the motion. 

At common law an importer had a right of action to recover illégal dutiea 
paid by him. EUiott v. Swartwout, 10 Pet. 137; Bend v. IToyt, 13 Pet. 263, 
267. The importer's common-law right of action was taken away by the act 
of March 3, 1839. ( 5 XJ. S. St. at Large, 348, § 2.) Cary v. Curtis, 3 How. 
236. A right of action to recover illégal duties pald by an importer was re- 
stored to him by the act of Februarv 26, 1845, (5 U. S. St. at Large, 727.) 
Barney v. Watson, 92 U. S. 449-452; Amson v. Murphy, 109 U. S. 238- 
241; S. 0. 3 Sup. Ct. Kep. 184.: The right of action restored by the act of 
1845 was taken away by the act of June 30, 1864, (13 U. S. St. at Large, 214,) 
now section 2931, liev. St. XJ. S.; and a statutory action given in place 
thereof by the latter act. 

Under section 2931, Bev. St., 90 days not having elapsed since the plain- 
tiffs' appeal as to their importation by the Niagara, ând the secretary having 
made no décision on such appeal, and no protest or appeal or décision having 
been made as to their importation by the Venerata, no cause of action as to 
thèse importations had arisen to the plaintiffs at the date of the commencement 
of the case at bar. At that time suit as to them was prohibited, and the secre- 
tary having made his décisions on their appeals as to them within 90 days 
after such appeal, and no suit having been brought within 90 days after such 
décisions as prescribed by that section, suit is now barred, and the coUector's 
ascertainment ànd liquidation of duties on thèse importations is final and con- 
clusive against ail persons interested therein. Arnson v. Murphy, supra; 
and S. C. 115 U. S. 579, and 6 Sup. Ct. Eep. 185. 

The prescription of a time hefore whieli suit shall not be brought, and of a 
time within which suit must be brought, is a condition on which alone the 
government consents to litigate the lawfulness of thèse duties. Cheatham v. 
U. S., 92 U. S. 85-89; Armon v, Murphy, 115 U S. 579, 585, 586; S. C. 6 
Sup. Ct. Rep, 185: Savings Inst. v. Blair, 116 U. S. 200, 205, 206; S. C, 6 
Sup. Ct. Rep. 353. Such prescription is not a hard condition; for the^plain- 
tiffs in any event had only to wait as to thèse importations 90 days after their 
appeals, when they could hâve brought sitit with or without the secretary's 
décisions. Plaintiffs cannot escape the conditions of section 2931 by the aid 
of section 3011. The latter section, by its terms, is coupled with section 2931, 
and to the right of action given by section 3011 are attached the conditions 
précèdent prescribed by section 2931. Each of the entries in suit is the foun- 
dationof a single and entire cause of action, and the right of action as to them 
several and distinct. Bartels v. Schell, 16 Fed. Rep. 341-343. In gênerai, 
the rights of parties to a légal action must be determined as they were at the 
commencement of the action. Wisner v. Oeumpaugh, 71 N. Y. 113. Cases 
of torts, and some cases growing out of contracts or agreements, are excep- 
tions. Sêdg. Dam, (7th Ed.) 147, 193, 196, 202, 204, note 6; Lamb v. 
Walker, 3 Q. B. Div. 389; Curtis v. Roohester <& 8. B. Co., 18 N. T. 534; 
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SheeJian v. Edgar, 58 N". T. 631; Plate v. Wew York Cent. S. Co., 37 N. Y. 
472; Fifth Nat. Bank v. ITew York B. Ry. Co., 28 Fed. Eep. 231; 1 Sedg. Dam. 
196-202; Howard v. Baly, 61 N. Y. 362. 

The case at bar falls witMn the gênerai rule. It is true that section 542 of 
the New York C!ode permits an amended complaint, and in cases like FincTce 
V . Rourke, 20 Hun , 264'; Prouty v.Lake Shore * Jlf. S. -B . Co. , 85 N . Y . 272 ; 
Angell v. Lawton, 14 Hun, 70; Latham v. Richards, 15 Hun, 129, — section 
564 of this Code allows a supplemental complaint; but where the performance 
or happening of some act is necessary to give plaintifEs a cause of action, and 
sueh action is not performed, or does not happen at ail, until after the action 
was commenced, plaintifîs cannot, — not by amended or supplemental com- 
plaint, — incorporate such act into the case. MoCullough v. Colhy, 4 Bosw . 
603; S. C. 5. Bosw. 477; Bostwvok v. Menok, 4 Daly, 68. A prématuré suit 
cannot be made the subject of recovery. MoCullough v. Colhy, 5 Bosw. 477; 
Smith V. Aylesworth, 40 Barb. 104; Oothout v. Ballard, 41 Barb. 33; Mvl- 
ler v.Earl, 87 N. Y. Super. Court, 388. 

Jérôme F. Manning, in opposition. 

Wheelee, J. The plaintiffs made four ÎTOportations of sugar at the 
port of New York, while the défendant was coUector there in 1881, on 
which he exacted duties which they paid, but against which they duly 
protésted and appealed. . Two of the appeals were decided against them 
May 27th; the last payment was naade June 2d; the summons in this 
action was served June SOth; one of the remaiuing appeals was decided 
agaiûst them July ISth, and the other July 23d; the complaint in this 
action, with a bill of particulars in due form covering ail the importa- 
tions, was served August 19th, and issue was joined upon the answer to 
this complaint, withoiit objection to the time or manner of the com- 
mencera ent of th e action . 

By the décision in Menitt v. Wdsh, 104 tl. S. 694, the exaction of 
thèse duties was shown to be illégal, and those as to which décision was 
made May 27th were refunded; and the case has been tried as to those 
conceming which décisions were made July 18th and 23d. On the trial 
no question was made but that the exaction of the duties was illégal, nor 
about any of the proceedings in any respect, except that a direction of a 
verdict for the défendant was requested on the ground that this suit was 
not commenced at a proper time. The court ruled against the défend- 
ant on this point, and, as there was no other question about the right of 
the plaintiffs to recover, directed a verdict for them. The défendant has 
moved for a new trial on account of alleged error in this ruling, and this 
motion has now been heard. The only question now is whether the 
plaintiffs are defeated of their right to recover by bringing their action 
too soon. 

Thére are three sections of the Revised Statutes which appear to hâve 
some bearirig upon this question, — sections 2931, 3011, and 3012. 
Section 2931 provides that the décision of the coUector as to the rate and 
amount of duties shall be final and conclusive, unless protest be made 
within 10 days, and appeal to the secretary of the treasury be taken 
within 30 days; and that the décision of the secretary shall be final un- 
less suit be brought within 90 days after; and that no suit shall be 
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maintained for the recovery of the duties until the décision of the secre- 
tary, unless it is delayed more than 90 days. Section 3011 gives an ac- 
tion to any person who shall hâve made payment under protest and in 
order to obtain possession of merehandise imported for him to ascertain 
the validity of the demand, and to recover back any excess paid; but 
provides that no recovery shaJl be allowed in such action unless "a protest 
and appeal shall hâve been taken as prescribed in section 2931 . Sec- 
tion 3012 provides that no suit shall be maintained for the recovery of 
duties unless the plaintiff serves a bill of particulars within 30 days after 
notice of the appearance of the défendant. 

The restriction of recovery to cases in which a protest and appeal hâve 
been taken, in section 3011, was passed in 1877, and is the latest of thèse 
enactments. 19 St. at Large, 247 . The action given appears to be an ac- 
tion for the recovery of the money, in which the principal question tri- 
able is the validity of the demand of the money made by the coUector, 
about which the other provisions of thèse statutes appear to be régula- 
tions goveming the action and conditions upon which it is given, com- 
pliance with which must be shown to entitle the plaintiff to recover, but 
which need not be alleged by the plaintifif in his pleading as a founda- 
tion for, or a part of, his cause of action, to give him a right to show 
compliance with them, and the want of which need not be set up by the 
défendant in his pleading, to give him the right to disprove such com- 
pliance. This is the effect given to statutes conferring a right of ac- 
tion, but limiting the right to maintain the action unless certain notices 
should be given. Kent v. Lincoln, 32 Vt. 592j Matthîe v. Barton, 40 
' Vt. 286. Therefore, in states where the common-law method of plead- 
ing prevails, the common counts in indébitatm assumpsit would seem to 
be a suflScient déclaration, and the gênerai issue a sufficient plea. EUiott 
V. Swartwout, 10 Pét. 137. The money is what is recovered with the 
interest from the time of its illégal exaction, ordinarily. ErsUne v. Van 
Arsdak, 16 Wall. 75; Eedfidd v. Ystdyfera Ir<m Co., 110 U. S. 174; S. 
C. 3 Sup. et. Rep. 570. 

According to the provisions of section 3011, the plaintiff might bring 
an appropriate, action for the recovery of the money, and, on showing 
that the défendant took his money for duties by illégal exaction, and pro- 
test and appeal as prescribed in section 2931, hâve a recovery. There 
is nothing there about a décision by the secretary, and there is nothing 
about protest and appeal before the commencement of the suit. It is 
the recovery in the action, not its commencement, which is restrained by 
the want of thèse. Section 2931 does not provide that suit shall not be 
brought until décision by the secretary, but that it shaU not be main- 
tained. The same expression is used in section 3012, whereby it is pro- 
vided that no suit shall be maintained unless a bill of particulars is flled, 
which is not to be done until after suit brought. This shows that pro- 
hibition of maintenance does not there prohibit commencement of suit. 
The impression made by the reading of thèse three sections, and consid- 
ering them together, is that it was intended by them to give an action for 
the recovery of money illegally exacteçd for duties, but to restrain main- 
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taîning ît to recovery of judgment, without protest, appeal, and adverse 
décision by the secretary. Of course, if there should bë no protest and 
appeal in due time shown, the décision of the collector would beiinal and 
conchasive as to the legality of the exaction; and if thèse should be shown, 
and the suit should not be brought in time, the décision of the secretary 
would be likewise final and conclusive, and the plaintiff would hâve no 
ground for a recovery, whether the suit was otherwise well brought or 
not; but that does not show that a suit brought beforo décision would be 
prématuré. This suit was not delayed more than 90 days after the dé- 
cision of the secretary, and, as there is no question about the rest of the 
plaintiffs' case, would seem to be well brought if the question is not fore- 
dosed by the expressions of the suprême court in Anmm v. Murphy, 109 
U. S. 238, 3 Sup. a. Rep. 184, and S. C. 115 U. S. 579, 6 Sup. Ct. Rep. 
185 . The question in that suit about the time of bringing it was whether 
it was brought soonenough, not whether it was brought too soon; and 
what is said about the bringing of a suit being prohibited until after dé- 
cision by the secretary appears to bave been said with référence to the 
language of section 2931 in gênerai, without référence to the language of 
that section in connection with that of sections 3011 and 3012 in partic- 
ular. Thèse expressions are so direct, however, that they may hâve 
&een intended to indicate that this subject was considered in ail its bear- 
ings, and decided, although not involved in this aspect. But whether 
so or not, those expressions are not considered to be décisive of this case 
against the plaintiflfs. 

The time when the complaint and bill of particulars in this action 
were served was after the décisions of the secretary upon the appeals, 
and long before the expiration of 90 days after. The answer of the de- 
fendant was served September 3d, and more than 40 days before the 
expiration of 90 days after the first of thèse décisions. This complaint 
was the first pleading under the provisions of the Code of Procédure of 
the state in which the suit was brought. Cîode Civil Proc. N. Y, § 478. 
Until the complaint was filed there does not appear to hâve been any- 
thing on which any judgment could be rendered. Id. §§ 419, 420. 

This suit was well brought as to the other entries, in any view. There 
could be no advantage or benefit to the défendant or the govemment in 
having two suits instead of one. The answer of the défendant wa.s filed 
by the district attorney of the government, who then knew from the biU 
of particulars, or is to be presumed to hâve known, that this suit was 
brought to recover thèse duties as well as the others. The objection that 
thèse causes of action are improperly united with the others could appar- 
ently bave then been taken by the answer. Id. §488. Had it then been 
80 taken, the plaintiff could hâve brought a new suit within the required 
time. When it was taken this could not be donc. The service of this 
complaint would seem to be sufficiently the commencement of this action, 
for thèse causes of action, for ail the purposes for which a delay until 
the décision of the secretary can be required. Certainly it does not ap- 
pear to be just to allow this objection to be taken and prevail now, unless 
the rules of law strictly so require. It is a mère technicality, which does 
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not at ail touoh the merits of the plaînliffs' claîm, whîch îs confessedly 
just; for it is for the recovery of money which was confessedly ilIegalJy 
exacted. It is true that the action i^ given only upon condition that it 
be brought within 90 days after décision of the secretary. This action 
was not so brought as to include the items in question until after that 
décision, and it was so brought as to include them within the 90 days 
after. What was donc about it before the décision did not subject the 
défendant or the government to any additional costs, charges, or expense. 
If the suit ic overthrown on this ground, money iUegalIy exacted of the 
plaintiffs will be left in the hands of the government; if it is sustained, 
the plaintiffs will only recover that. The rules of law do not appear to 
stand in the wày of doing justice by sustaining this recovery. Motion 
denied. 



Mason and others v. Robeetson, Collector. 

(Oùreuii Court. 8. D. New York. January 26, 27, 1887.) 

CusTOMS DtrrtEs— CSemical Compodnds and Salts— Ebv. St. § 2499. 

The term "chemical compounds and salts, " in Schedule A of the tariff act 
of 1883, does not enumerate bichromate of soda, within the meaning of the 
statute. Bichromate of soda is a non-enumerated article, and in its similitude 
to bichrothate of potash is provided for under Bev. St. § 2499, and dutiable at 
three cents per pound. 

This action was brought by Mason, Chapin & Co. against William H. 
Robertson, collector of the port of New York, to recover an alleged 
excess of duties upon 30 casks of bichromate of soda, imported into 
the port of New York from Antwerp, by the steamer Westernland, on 
March 3, 1885. The collector assessed the duty thereon at three cents 
per pound, under the provision for bichromate of potash contained in 
Schedule A of the tariff act of March 3, 1883, (22 St. at Large, c. 121, 
p. 493,) and under section 2499, Rev. St., as follows: 

Schedule A, 22 St. at Large, 493. Bichromate of potash, three cents per 
pound. 

Sec. 2499. There shall be levied, collected, and paid on eaeh and every 
non-enumerated article which bears a similitude, either in material, quality, 
texture, or the use to which it may be applied, to any article enumerated in 
this title as chargeable with duty, the same rate of duty which is levied and 
charged on the enumerated article which it most resembles in any of the par- 
tieulars before mentioned, etc. 

The plaintiffs protested as follows: 

«New Yoek, March 81. 1885. 

"We protest against your décision as to the rate and amountof duties to be 
paid on the bichromate of soda entered by us for consumption, March 3, 1885, 
per Westernland, 26,214, from Antwerp, because it is a chemical compound 
and sait, not specially enumerated or provided for, dutiable at 25 per cent, as 
such, under tarifif Schedule A. We pay the excess exacted under compul- 
sion, solely to get the goods. Mason, Chapin & Co. 

"By Haetley & Ooleman, Attys. 

"To the Collector of Customs, New York City." 
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The clause of the tarifif act in Schedule A, under which t'.te pUintiffs 
protested, reads: 

"AU préparations known as essential oils, expressed oils, distilled oils» 
rendered oils, alkalies, alkaloids, and ail combinations of any of the foregoing, 
and ail chemical compounds and salts, by whatever name known, and not 
speciàlly enumerated or provided for in this act, twenty-flve per centum ad 
valorem." 

Upon the trial, thèse facts were established by évidence: 
(1) Tliat bichromate of soda* as a commercial commodity, was not known 
in this country prior to or at the time of the passage of the tariff act of March 
3, 1883. (2) That since March 3, 1883, it lias been introduced and imported 
as a substitute for bichromate of potash, and it bears a substantial similitude 
to bichromate of potash in the uses to which it is applied. (3) That both 
are mordants, used in the manufacture of colors, for dying, for oxidizing pur- 
poses, in galvanic batteries, and In the formation of artiflcial alizarine. (4) 
That both are chemical compounds and salts. Chromic acid is the usefui and 
effective ingrédient in the uses to which they are appUed. Soda is the base 
of bichromate of soda, and potash the base of bichromate of potash, but the 
soda and the potash are the mère vehieles for carrying and making the chro- 
mic acid available as an article of commerce, for the uses to which it is ap- 
plied. Both articles are used interchangeably, and for the same purposes, 
with generally the same results. 

At the close of the trial, the défendant moved for a direction for a 
verdict in favor of the défendant. 

Stephen A. Walker, U. S. Dist. Atty., and Henry Q. Platt, Asst. tJ. S. 
Dist. Atty., for défendant, quoted Stuart v. Maxwell, 16 How. 150; 
Arthur v. Fox, 108 U. S. 125 ; S. C. 2 Sup. Ct. Rep. 371 ; Cohen v. Phdps, 
H Sawy. 531; Oammim v. Robertmn, 27 Fed. Rep. 654; Biddle v. HarU- 
ranft, 29 Fed. Rep. 90. 

Hartiey & Coleman, for plaintifïs, quoted U. 8. v. U. S. Td. Co., 2 
Ben. 362; U. S. v. Clarke, 5 Mason, 30; Arthur v. Sussfieldy96 U. S. 
128; Smith v. Fidd, 105 U. S. 53. 

Shipman, J. The only question in this case is whether bichromate 
of soda is an enumerated article. The only enumeration is that stated 
in the statute as a "chemical compound and sait." A chemical com- 
pound enumerates nothing, any more than the gênerai term "manu- 
facture." A chemical sait is, speaking generally, and not with scientific 
précision, the combination of an acid and a base. A base is the union 
■of a métal and oxygen. It is a most gênerai term. I cannot think 
that, within the meaning of the statute, the term "chemical compound 
and sait" enumerates the article of bichromate of soda. There is no 
question in my mind, from the testimony, that bichromate of soda has 
a similitude, in the uses to which it is applied, to bichromate of potash. 
It is not perhaps as valuable or bénéficiai in the manufacture of chromo 
yellow as the bichromate of potash, but the uni versai testimony of both 
plaintifFs' and defendant'switnesses is that the gênerai uses to which the 
two articles are applied are substantially identical. The point of différ- 
ence is that the plaintiffs' witnesses testify that bichromate of soda can- 
not be used to much advantage in the production of chrome yellow, and 
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of some other stades, or perhaps many other shades, of colors, giving 
to the testimony as much latitude as it will bear. But the gênerai pur- 
poses for which it is used, the witnesses, starting with the testimony of 
Prof. Morton, agrée, are substantiàlly the same. In my opinion, there 
is no question of fact to go to the jury. There is only a question of law. 
By direction of the court, the jury rendered a verdict in fevor of the 
défendant. 



Hansen V. RoBBRTSON, Collector. 
(drevit Court, 8. B. Nea York. January 21, 1887.) 

OOSTOMB DÛTIBS— FiSH PEBPARED— SCHEDTOE G, Tabitp Act OF Mabch 8, 1888. 
.Herrings preserved in abrine of vinegar, sait, and spices, with onions, car- 
rots, peppers, or other vegetables, and ready for food m their imported state, 
found by the jury to be 'ïsh prepared, " and not merely "herrings, pickled 
or salted, " within the meaniug of the tarifC act of 1888. 

This was an action to recover alleged excessive duties, exacted by the 
collector of customs at the port of New York from Peter F. T. Hansen, 
the plaintiff, on his importation by the steamer Moravia, December 6, 
1883, of certain fish, known in the trade as "Russian Sardines." The 
collector leyied duty thereon at 25 per cent, ad valorem, under Schedule 
G. of the tariff act of March 3, 1883, (22 St. at Large, ÏÏ. S. 504,) 
under the following clause: "Salmon, and ail other fish, prepared or pre- 
served, and prepared méats of ail kinds, not specially enumerated or pro- 
vided for in this act, twenty five per centum ad valorem." The plaintiflf 
protested, and claimed the same to be dutiable under another clause o*" 
the same schedule, to-wit: "Herrings, pickled or salted, one-half of one 
cent per pound." The merchandise in suit was shown to be herrings 
imported in small wooden kegs or barrels, stamped "Pickled Herrings," 
but known in the trade as "Russian Sardines." They were pickled in 
sait and vinegar, and in addition thereto mixed with spices, onions, car- 
rots, and red peppers, and prepared and ready to be eaten in their im- 
ported condition. 

Chas. Owrrie and Stephen 0. Clarke, for plaintiff. 

Stephen A. Walkeir, U. S. Atty., and Heniry 0. PlaU, Asst. U. S. Atty., 
for défendant. 

Shipman, J., (charging jury.) The plaintiff takes the burden of 
proof, and must satisfy you by a fair prépondérance of évidence that the 
goods should hâve been classified as "herrings, pickled or salted. " They 
are herrings, and are pickled; that is to say, they hâve been preserved 
in a brine of vinegar, sait, and spices. But the government claims that 
they are more than that, and are "fish prepared;" that is to say, pre- 
pared with vegetables, and that they hâve passed beyond the stage of 
"herrings pickled." The plaintiff, on the other hand, says that a pickle 
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means prepared, eîther simply with brine or vînegar, or wîth vînegar and 
spices, or with vinegar, spicea, and other articles, to give the compound 
an agreeable fiavor, of which a great many pickles upon our tables are 
spécimens. That is the whole question before you, whether the article 
is "herrings pickled," or whether it has passed beyond that stage, and 
is properly styled a herring or fish prepared, in addition to being pickled. 

Verdict for défendant. 



I» re Pétition of Can-ah-couqua for Ilabea» Oorpm. 

(Bittriet Court, D. AUuka. 1887.) 

1. TxBRiTOBncs — AiiASKA — Oboanio Act— Whbthkb Opbbates Rktrospbct- 
nrBiiT. 

The provision in the organic act of Alaska, (act of congreaB of May 17, 1884.) 
sdopting the laws of Oregon, in part, sa the law of Alaska, does no.t operata 
retrospectively, there being nothmg in the act f rom which it can bé inieired 
that it was so mtended. 

3. Pakbht Aim Child — Contraot Rbleasing ' Custodt of Cbild, whbthbb 

BnsjDiKO— Habbas Cobptis. 

A parent who has surrenderedthe custody of a child under a paroi agree- 
ment is not entitled, af ter long acquieacence, to repudiate the agreement, and 
recover thé child upon Tutbeas corpus, as of course, without ahowing a breach 
of the agreement by the custodians, or a neglect of some duty in regard to the 
carè, éducation, or moral training of the child; the controUing considéra- 
tion, in such case is, what is for the best interests of the child? 
8. Bamb^Wishes op Child. 

ïn such case the wishes of the child are to be considered, but are not con- 
clusive. 

4, Samb— Indian Chiu>— Mission Schooi,— Alaska. 

jr«{(2, accordingly, in the caseof a maie Indian child in Alaska, surrendered 
by its mother to the care of the offlcers of a Presbyterian mission schooi there, 
when thie child was flve years old, to remain flve years, that the mother could 
not reclaim him, af ter three years, although the child wished to go back to his 
mother, it appearing that he was being well cared for and educated; but heU, 
that the mother should be allowed to visit him at the mission. 

Habeas corpus. 

CSarh & Berry, for petitioner. 

M. D. Bail, for défendants. 

Dawson, J. This is a proceeding by haheaa eorpm, bronght by Can- 
«b-couqna, an Indian woman, the naother of Can-ca-dach, a maie child 
«ight years of âge, against William A. Kelly, who is snperintendent of 
the Presbyterian mission schooi at Sitka, and A. E. Austin, who is an 
ordained miniaier of the gospel of the Presbyterian Church dénomination, 
and is now chaplain of said Presbyterian mission schooi. The pétition 
allèges ihat Gan-cardach is unlawfully restrained of his liberty by the de- 
fendants; that his restraint and detentioi^ is contrary to the will and 
wishes of the petitioner. The défendants, making retum to the writ, 
admit the custody of Can-oa-dacb, but deny the iUegality of the restraint, 
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and assert that they are detaining him in the mîssîon school pursuant 
to the assent and agreement of the petitioner made in May, 1883; that 
Tinder said agreement said petitioner voluntarily surrendered the custody 
and care of her child (he being then only five years old) to the superin- 
tendant of the mission school for a period of five years, there to be iu- 
structed lu the ordinary branches of an English éducation. 

The facts are, as I hâve been able to gather them from the évidence, 
that some years ago the Board of Home Missions of the Presbyterian 
Church of the United States of America, an institution incorporated un- 
der the laws of the state of New Tork, established a number of mission 
schools in Alaska, and, among the number, one at Sitka. The schools 
were equipped,and supplied with teachers by libéral contributions from 
the Presbyterian Church dénominations in varions parts of the country, 
and especially in the city and state of New York. In May, 1883, the 
défendant Austin was the superintendant of, and in charge of, the mis- 
sion school at Sitka. The petitioner, Can-ah-couqua, admits that at that 
time she surrendered the custody pf her child to the superintendant for 
the purpose of having him educated. In March, 1885, the défendant 
Aùstin wàs sûperseded as superintendent of said mifesion school by one 
A. J. Davis, and he by the défendant Kelly, and Can-ca-dach bas Sinçe 
that time remained in his custody. In July, 1884, congress appropriated 
$15,000 for the support and éducation of Indian children of both sexes 
at industrial schools in Alaska, (23 U. S. St. at Large, 91;) and in 
March, 1885, a further appropriation of $20,000 was made by congres» 
for the same purpode, (Id. 381.) In December, 1885, the comniissioner 
of Indian affairs, for and on behalf of the United States, entered into a 
contract in writing with the Board of Home Missions of the Presbyterian 
Church of the United States of America, of New York city, by the terms 
of which it was stipulated and agreed that, by a compliance with cer- 
tain conditions therein set forth by the said Presbyterian Board of Home 
Missions, the United States would pay to said Board of Missions $11.25 
per month for each scholar taught in said school. 

The question presented is by no means free from difficalty. The civil 
government of Alaska is anomalous. It bas no parallel in the history of 
territorial governments. The school laws of the state of Oregon are in- 
applicable, and we are left to assimilate the adjudications of thèse ques- 
tions as nearly as possible to the rules of the common law. From the 
congressional appropriations referred to, and the contract of December, 
1885, it is quite évident that the policy of the government is to aid thase 
mission schoolâ in the great Christian enterprise of rescuing from lives of 
barbarism and sayagery thèse Indian children, and conferring upon them 
the benéfits of an educated civilization. But how shall this be done? 
There is no law compelling the Indians to SMid their children to school. 
Moral suasion is the only weapon in the hands of thé missionaries. Can 
the parentS; bind their chilcjren in any manner except by indenture? 
Thé Général Laws of Oregon, p. 559, forbid minors to be bound unless by 
indenture, but I am relieved from determining the applicability of that 
provision to Alaska, because the suïrender of the custody of this child 
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took place one year prior to the adoption by congress of any part of the 
gênerai laws of Oregon as the law of this temtory, and, as a raie, laws 
can only operate prospectively. It will beobserved that thereis no pro- 
vision in the organic act of May 17, 1884, from which it can be inferred 
that congress intended section 7 of said act to hâve any rétroactive force. 
Laws cannot act retroactivçly unless the intent is manifest, clear,ïind un- 
doubted. 

Can a parent, then, at common law, surrender the custody of an in- 
fant by paroi and acquiescence, so as to preclude the right to recover it 
on habeas corpus? The earlier décisions are to the effect that such con- 
tracts are not binding, but the later décisions are unquestionably against 
the répudiation of such agreements by the jm,rent; and, unless a clear 
breach of the agreement is shown, or abuse of the child, or a failure to 
educate and provide for, and properly superintend its moral training, the 
courts will not assist in its recovery on habeas corpus. Church, Hab. 
Corp. 444; Oom. v. Dougherty, 1 Pa. Eq. Gaz. 63; Pool v. Gott, 14 Law 
Rep. 269; Hurd, Hab. Corp. 545. 

In this case the mother has, without objection, acquiesced in her agree- 
ment for nearly three years, has witnessed the progress of her chûd in 
bis studies, and has expressed satisfaction at the treatment he has re- 
çeived. The évidence shows most clearly that Can-ca-dach has, during 
this iime, been fed, clothed, sheltered, and cared for at the mission with- 
out expense to the petitioner, and that he is slowly but surely acquiring 
an éducation. The question now arises, what is for the best interest of 
the child? This is the paramount fact, and one that must hâve a con- 
trolling influence in determining this question. In re Bort, 25 Kan. 
308. Will it be contended that his best interests require that he shall 
be released from the custody of the superintendent of the mission school, 
and permitted to go where the fascinations of camp life will soon obliter- 
ate and absorb the impressions of civilization his young mind has re- 
ceived? 

It is the expérience of those who hâve been engaged in thèse Indian 
schools that, to make them effectuai as disseminators of civilization, In- 
dian children should, at a tender and impressionable âge, be entirely 
withdrâwn from the camp, and placed under the control of the schools. 
It is quite obvions that to permit the parents of thèse children to place 
them in school under an agreement that they shall remain there for a 
determinate pèriod, and then withdraw them at their own pleasure, 
would render ail efforts of both the government and missions to civilize 
them abortive. 

Thèse Alaska Indians are dépendent allies, under the protection of the 
laws, and subject to such restraints in their tribal relations as may be 
deemed necessary for their own welfare, promotion, and protection, and 
they must recognize the binding force of their obligations. Now, unless 
I should refuse to be influenced by considérations which influence the 
restof mankind, I cannot escape the conclusion that the best interests of 
this child imperatively require that he should be remanded to the ms- 
tody of the superintendent of the mission school, I am fuUy aware that 
v.29F.no.l4— 44 
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the jurisdiction asserted in equity to remove an infant frôm the custody 
of ite parent, or to withhold that custody after it bas been surrendered, 
and a désire is expressed to again assume it, is admitted to be of great 
delicacy, and attended with embarrassaient and responsibility. But 
when Sound moraJs, thegood order and protection of civilized society, 
unmistakably demand it, the court bas no alternative. There is no doubt 
as to the jurisdiction or duty in matters of this kind. 2 Kent, Comm. 
205; Inre Wdiatonecrofi, 4 Jobns. Gh. 80; U. S. v. Grem, 3 Mason, 482. 

The éducation and moral training of the child should invariably be 
looked to by the court. Story, Eq. Jur. §§ 1327-1342, inclusive. The 
wishes of the child may be consulted, but they are not binding on the 
court. The court cannot substitute the wishes and caprice of the child 
for its own deliberate judgment. Consulting the wishes of the child is 
a mère rule, founded upon the duty of the court to exercise a wise and 
just discrétion, and not upon any permanent and fixed right of the child 
to décide for himself and the court the question of custody. Eex v. 
Délavai, 3 Burr. 1436. 

The haheaa corpus proceeding would be a mockery if, after ail, the child 
should be permitted to décide for himself where he will go, or under 
whose roof he will shelter. I can only look to the capacity, informa- 
tion, intelligence, and judgment of the child, and I am clearly of the 
opinion that Can-ca-dach bas not yet reached that discrétion which would 
enable him to choose wisely. Rude and untutored as the petitioner is 
shown to be, yet it is évident that the profligate and dissolute life she 
has lived bas not entirely extinguished the natural affection and love of 
a mother's heart, and she ftsks to be permitted to visit her child. 
, The judgment of the court will be that Can-ca-dach be remanded to 
the custody of the superintendent of the mission school under the fol- 
lowing order, which I bave prepared: The superintendent, William A. 
Kelly, shall keep the child Can-ca-dach in the mission school, subject to 
the order of this court, and shall produce him in court when called upon 
by the court so to do. He shall maintain order, and refrain from in- 
flicting corporal punishment upon Indian children, unless it should be- 
come absolutely necessary to the maintenance of discipline, and even 
then it must be done in modération only; that he shall labor dui-ing 
school hours to advance the pupils in their studies, to create in their 
minds a désire for knowledge, prineiple, morality, politeness, cleanli- 
ness, and the préservation of physical health; that he shall impose on 
Can-ca-dach such manual labor only as will be consistent with bis ten- 
der years. In the industrial department he and bis subordinates must 
be equally vigilant in imparting to thèse Indian children a knowledge of 
mechanics and mechanical arts; and that Can-ah-couqua, the petitioner, 
shall, upon suitable occasions, when her présence will not interfère with 
recitations or study, be permitted to visit her child at the mission; that 
she must be received without injury or insuit, and be permitted to ro- 
main with her child under surveillance of the superintendent or his sub- 
ordinates a reasonable length of time, but shall not be permitted to take 
him away without the order of the court. 
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UNtrED States v. Haynes. 
(Sùtriet Court, D. Massachusetts. January 82, 1887.^ 

1. Cbimihai. Law— Remittins Case— Rbv. St. U. 8. §§ 1037, 1038. 

"Dnder Rev. St. U. S. p§ 1037, 1038, giving the circuit or district court au- 
thority to remit any indictment pending therein to the next session of the dis- 
trict court, if in the circuit court, and to the next session of the circuit court, 
if in the district court, the order so remitting may be made at any time after 
the indictment has been presented until it has been flnally disposed of. 

2. Samb— DBCisioïr. 

When a case has been remitted from a XJnited States district to a United 
States circuit court, or vice versa, and the only question open in the court so 
receiving it is one of law, it may be decided there; but, if a re-examination 
of the factB becomes necessaiy, the matter can be heard by the judge of the 
court from which the case was remitted, or it can be remanded back to that 
court. 
8. Samk— Fbookdubb aptbr Casb has beek Remitted. 

When a case bas been so remitted under the provisions of Rev. St. TJ S. §§ 
1037, 1088, the practice is for the court receiving the case to proceed with it 
from the point it had reached in the court remitting it. 
4. Same— Peocbdukb When a Cash has bbbn iMPROPBRiiT Taken fbom Onb 
Court to Anotheb. 

"When a case has been taken from a lower court to the suprême court, or a 
circuit court of the TJnited States, improperly, the court does not render a 
judgment that settles the rights of the parties flnally, but remands it back to 
the court from whence it came, that f urther proceedings may be bad there. 

B. CONSTITtJTIOHAL LaW — POWBRS OF COKGRBSS — JUBISDICTION OP UurTED 

States CotrBTS. 

TJnder the constitution of the XJnited States, congress has no power to en- 
large or restrict the original jurisdiction of the suprême court of the United 
States, but the jurisdiction of inf eriOr courts is subject to the absolute control 
of congress, and may be changed or taken away, at its pleasure. 

6. Same — JTrBTSDicTioN TO Rb-examinb on Appbal Tacts Tkibd bt a Jttrt. 

Under the seventh amendment to the constitution of the United States, the 
courts of the United States, as courts of appeal. hâve no jurisdiction to re-ex- 
amine any f acts tried by a jury in any other manner. 

7. Same— Tbansker op Cases from Onb Unttbd States ComtT to Attothbk. 

The seventh amendment to the constitution of the United States does not 
prohibit congress from directing the transfer of cases, after verdict, from one 
fédéral court to another having co-ordiuate Jurisdiction, and not an appellate 
• court. 

8. Chimutai. Law— Judgment— Abebst— Bill op Exceptions— Rémission op In- 

diotment. 

Under practice in the United States courts, a bill of exceptions is not nec- 
essary to bring before the court a cjuestion of law raised by a motion in arrest 
of judgment for defects in the indictment, but, with the concurrence of the 
court and the district attorney, the case can go up in the form of a remission 
of the indictment. 

Ex parte. 

Indictnaent under Rev. St. TJ. S. § 5480, for teking letters from the 
post-oflSce in the exécution of a seheme to defraud. 
G. M. Stearns, Dist. Atty., for the United States. 

Nelson, J. This case, originally two indictments, but trîed together 
as one, was heard by the court upon the application of the district at- 
torney of Uie United States for a warrant to issue for the arrest of the 
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défendant. Its history, as gathered from the records and proceedings in 
this court and in the circuit court, is as folio ws: 

The défendant, William Haynes, at the September term of this court 
for 1884, was indicted, tried, and found guilty by the jury of the offense 
of taking letters from the post-ofBce in Boston, in the exécution of a 
scheme to defraud, to be effected by opening correspondence with others 
by means of the post-office establishment of the United States, in viola- 
tion of Rev. St. § 5480. It was proved at the trial that the défendant, 
under the name of the Lyons Silk Company, circulated through the post- 
otfice an advertisement stating that, to close out remuants, he would send 
by mail, post-paid, pièces of silk, ail of one color or assorted, suitable 
for making and repairing dresses and other garments, 6 pièces for 35 
cents, 12 for 60 cents, and 24 for $1, none less than seven-eighths of a 
yard in length; and that in answer to this adveMisement he received 
through the mail letters inclosing money from persons who supposed 
they were to receive in retum pièces of silk cloth, but the défendant sent 
them instead pièces of silk sewing thread. It appeared that, by this 
abominable cheat, he had succeeded in defrauding the public out of a 
large amount of money. Other transactions of a similar character were 
also proved against him. After the verdict, he filed a bill of exceptions 
to the rulings of the presiding judge at the trial, but this was never pre- 
sented to the judge for allowance, and was in fact waived. He also filed 
in the district court a motion in arrest of judgment for alleged defects in 
the indictment. 

At this stage of the case the indictment was remitted to the circuit 
court, on motion of the district attorney, under Rev, St. § 1037. In the 
circuit court the motion in arrest of judgment was heard before Judge 
Weçb, in November, 1884, and overruled, and the case then stood for 
sentence. The défendant thereupon forfeited his bail, and left the country, 
and a default was entered on his bail-bond. 

In February, 1885, he applied, through his counsel, to the circuit 
court, for leave to file a new motion in arrest of judgment, upon the 
ground, among others, that the district court had no jurisdiction "under 
section 1037" to remit the indictment after verdict. This application 
was granted, upon the condition that he should furnish new bail for his 
appearance in the circuit court, and this condition he complied with. 
The motion was heard before the circuit judge; and in March, 1886, an 
opinion was filed sustaining the motion, and holding that the action of 
the district judge in remitting the indictment after verdict was in viola- 
tion of that clause of the seventh amendment to the constitution of the 
United States which déclares that "no fact tried by a jury shall be other- 
wise re-examined in any court of the United States thàn according to the 
rules of the common law." U. S. v. Haynes, 26 Fed. Rep. 857. The 
entry on the docket of the court was in this form: "The motion in ar- 
rest of judgment is sustained." 

From the facts detailed above, it is impossible to corne to any other 
conclusion than that amistake, doubtless through inadvertence, occurred 
in this case in the circuit court. There was no question before that court 
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which required any re-examination of the facts trîed by the jury. The 
défendant filed no motion to set aside the verdict as against the évidence, 
either in this court or in the circuit court. The only question left open 
when the case went to the circuit court was a pure question of law ap- 
parent on the record, raised by the motion in arrest of judgment. It is 
difficult to perceive how the constitution could be violated by deciding 
that question in the circuit court. If a question had arisen there re- 
quiring a re-examination of the facts, it could hâve been heard by the 
district judge who presided at the trial in the district court, or the case 
could hâve been remitted back to the district court. U. S. v. Murphy, 3 
Wall. 649. 

It would also seem that a mistake occurred, also doubtless by inad- 
vertence, in ordering judgment to be arrested. Having decided that 
the case was not lawfolly in the circuit court, the thing to do, according 
to the usual practice, was to remand it to the district court. When a 
«ase has been taken to the suprême court improperly, the court does not 
render a judgment that settles the rights of the parties finally, but ro- 
mands it back to the court from whence it came, that further proceeding 
may be had there. The practice has been the same in the circuit court. 
That would seem to be what the circuit court should bave done in this 
case. As it now stands, the défendant has been lawfully convicted on a 
good indictment; but judgment has been arrested by another court, 
which bas decided, and had the right to décide, that it had no jurisdic- 
tion of the case. It is probable, if again put upon his trial on a new in- 
dictment, the défendant could invoke the protection of that clause of the 
fifth amendment to the constitution, which says, "nor shall any person 
be subject for the same offense to be twice put in jeopardy of life and 
limb," as successfully as he has already invoked that of the seventh 
:amendment. It would thus appear that, though lawfully convicted, he 
is to escape aU punishment for his crime, his bail is to be discharged, 
and public justice completely thwarted. This must inevitably be the re- 
sult if the arrest of judgment in the circuit court is to hâve the effect 
which usuaHy foUows such a judgment in a court having jurisdiction to 
Tender it. 

A reviewof the législation of congress, and the décisions of the courts, 
will show that, "according to the rules of the common law" as adminis- 
tered in the courts of the United States, the circuit court had ample juris- 
diction to re-examine the facts tried by the jury, had there been occa- 
fiibn for such re-examination. 

Rev. St. § 1037, enacts as follows: 

"Whenever the district attorney deems it necessary, any circuit court may, 
by order entered on its minutes, remit any indictment pending therein to the 
next session of the district court of the same district, when the offense 
^îharged in the indictment is cognizable by the said district court; and inlike 
manner any district court may remit to the next session of the circuit court 
of the same district any indictment pending in the said district court. And 
:8uch remissions shall carry with it ail recognizances, processes, and proceed- 
ings pending in the case in the court from which the remission is made; and 
±he court to which such remission is made shall, after the order of remission 
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is âled therein, act in the case as if the indictment, and ail other proceedings 
in the same, had been originated in said court." 

Section 1038 is as follows: 

"Any district court may, by order entered on its minutes, remit any indict- 
ment pending tlierein to the next session of the circuit court for the same dis- 
trict, when, in the opinion of such district court, difflçultand important ques- 
tions of law are involved in the case; and thereupon the proceedings in such 
case shall be the same in the circuit court as if such indictment had been 
originally found and presented therein." 

Thèse sections are reproduced from the procédure act of August 8, 
1846, (9 St. 72;) section 1037 being taken from the second section, and 
section 1038 from the third section, of that act. 

The object of this législation was twofold: Mrst, speedy trials for 
perëons charged with crime, and dispatch of the public business; and, 
second, to furnish a method by which questions of law arising in crimi- 
nal cases in the district court could be taken to the higher courts, — ^no 
provision for this having been made in the act of August 23, 1842, 
(6 St. 616,) which first gave to the district courts concurrent jurisdic- 
tion with the circuit courts of ail crimes and offenses against the United 
States, not capital. Section 3. It gave to the district courts discre- 
tionary power, on motion of the district attorney, or on its own motion, 
if he did not apply, to remit caaes involving points of law of difficulty 
and importance to the circuit court, from which it might go, by a certi- 
iicate of division of opinion under the act of April 29, 1802, § 6, (2 St. 
159; Rev. St. § 661,) to the suprême court. The act fixed no limits to 
the power, except that the indictment should be "pending," and in one 
case the motion of the district attorney should be made, and in the other 
the court should be of opinion that difficult and important questions 
were involved. The motion might be presented, or the question of law 
developed, after verdict as well as before; but, when thèse conditions did 
occur, the act was explicit and imperative that the order might be made. 
It could be done at any time while the case was pending; that is, from the 
time the indictment was presented till final judgment. The meaning is 
as plain as words can make it. An acquittai is undoubtedly a final 
judgment within the statu te; but a conviction certainly is not. U. S. 
V. Morris, infra; Gom. v. Lochvood, 109 Mass. 323. 

It was decided by Mr. Justice Coktis in U. S. v. Morris, 1 Curt. 23, 
that under this act, after the jury had been impaneled and witnesses ex- 
amined, the district court had power to stop the trial, and discharge the 
jury, and order the indictment to be remitted to the circuit court. The 
records of this court show that the judge who made the order in the dis- 
trict court was Judge Spragiie. That case was one of great public in- 
terest at the time, as it grew out of the rescue by a mob of the fugitive 
slave Shadrach from the custody of the United States marshal, and it 
consequently received from Judge CxmTis the most careful considération. 
In an elaborate judgment, he held that indictments were "pending," 
within the meaning of the act, after they were presented , and their pend- 
ency continued till finally disposed of; and that "the natural meaning 
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of this clause is that the order io remit is to be made when the court bas 
arrived at the opinion that difiBcult and important questions of law are 
involved in the case, and that the act prescribes no limit of time within 
■which such opinion is to be formed." He further said, (page 33:) 

"I am of opinion, therefore, that the natural meaning of the language of 
this third section empowers the district court to remit to this court an indict- 
mentpendingtherein, * ♦ * af ter any proceedings hâve been had therein 
which do net amount to a bar to a future trial ; that the suhject-matter of the 
act does not call for a restricted interprétation of its language." 

It will appear from anotber part of his opinion quoted subsequently 
that Judge Cuetis meant, by "a bar to a future trial," an acquittai in 
the lower court. 

That case arose under section 3, the district court having certified that 
difficult and important questions of law were involved. But the lan- 
guage of section 2 is equally broad, and it is évident that the order 
may be made under one section at whatever stage it may be made un- 
der the other. The case of U. S. v. Murphy, cited «wpra, arose under sec- 
tion 2 of the act of 1846. It was said in that case, referring to orden 
of remission under the act, the opinion being by Mr. Justice Miller: 

"The order can only be made on the motion of the district attorney, or 
whenever, in the opinion of the district court, diflScult and important ques- 
tions of law are involved in the case. There is therefore no danger of col- 
lision between the courts on account of such orders ; and as they tend to the 
dispatch of business, and to sound décisions on légal propositions, there is no 
reason for limiting the rule further than the language of the statutn re- 
quires. " 

There is not the least intimation in thèse cases that the act, when 
construed in the broadest manner, contravenes this clause of the seventh 
amendment. 

Under thèse sections the practice has been for the circuit court to pro- 
ceed with the case from the point it had reached in the district court. 
In U. S. V. Murphy, supra, issue was joined in the circuit court on a de- 
murrer filed in the district court; and in U. S. v. Richardstm, 28 Fed. 
Rep. 61, the case was heard in the circuit court, before Mr. Justice 
Gbay, on a spécial plea filed in the district court. 

It was dèçided in Parsons v. Bedford, 3 Pet. 433, that by force of this 
clause of the seventh amendment the suprême court, as a court of ap- 
peal, had no jurisdiction to re-examine facts tried by a jury in a circuit 
court of the United States. In The Justices v. Murray, 9 Wall. 274, it 
was held that under the same clause it could not re-examine facts tried 
by a jury in a state court. See, also, Weiherbee v. Johnson, 14 Mass. 
412, 420; Bryard v. Rich, 106 Mass. 180, 193. The learned circuit 
judge cites, as authority for his conclusion, a passage from the opinion 
of Mr. Justice Story in Parsom v. Bedford, which is referred to with 
approval in JvMices v. Murray. Judge Stoky, in commenting on this 
clause of the seventh amendment, says: 

"This is a prohibition to the courts of the United States to re-examine any 
facts tried by a jury in any other manner. The only modes known to the 
common law to re-examine such facts are the granting of a new trial by the 
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court where the issue was tried, or to which the record was properly retnm- 
able, or the award of a venirefacias de novo by an appellate court for some 
error of law which intervened in the proceedings." 

But it is évident that this languiage was used in both cases with référ- 
ence to the question before the court, and was not intended to lay down 
the broad doctrine that congress was prohibited by this clause in the con- 
stitution from direeting the transfér of cases, after verdict, from one féd- 
éral court tô another having co-ordinate jurisdiction, and not an appel- 
late court. 

The original jurisdiction of the suprême court of the United States is 
conferred by the constitution, and congress bas no power to enlarge or 
restrict it. But the jurisdiction of inferior courts is derived from and is 
subject to the absolute control of congress, and may be changed or taken 
away at its pleàsure. Existing courts may be abolished, and their ju- 
risdiction, and ail cases pending in them, whatever their condition, 
transferred to other existing courts, or to new courts. Eepeated instances 
might be cited where congress haa exercised this power. The cele- 
brated act of April 29, 1802, (2 St. 156,) is one. It annulled the courts 
established by the act of February 13, 1801, (2 St. 89,) sind ordered the 
transfér of ail cases pending in them to the présent circuit courts, which 
it created. The constitutional validity of the ninth section, which di- 
rected the remission of the cases, was upheld by the suprême court in 
Stuart v.Laird, 1 Cranch, 299; the court saying: 

"Congress hâve constitutiorial authority to establish, from time to time, 
such inferior tribunals as they may think proper, and transfér a cause from one 
such tribunal to another. In this last particular there are no words in the 
constitution to prohibit or restrain tlie exercise of législative power."* 

The act of March 3, 1863,(12 St. 762,) is another illustration in point» 
It abolished the circuit, district, and criminal courts of the District o^ 
Columbia, and transferred ail their cases to the suprême court of the dis- 
trict. The varions acts transferring cases pending in the territorial courts 
to the district and circuit courts of the United States, on the admission 
of new States, are also instances. In ail such législation the new courts 
are merely substitutes for the old courts, and, as regards their jurisdic- 
tion and capacity to dispose of cases remitted to them, are the same 
courts. Power to re-examine facts tried by a jury goes with the cases 
as a matter of course. No one ever supposed that this législation was 
prohibited by the seventh amendment. It bas never been thought, at 
least before this case, that, in order to comply with this part of the con- 
stitution, it was necessary to keep the abolished court in existence solely 
for the purpose of re-examining facts tried by the jury, or that the judge 
who présides at a jury trial was the only judge constitutionally qualified 
to re-exa.mine the fact found by the verdict. Such statu tes bave been 
assailed in the courts upon almost every conceivable ground, but never 

' For an hîstorical sketch of the political controversies ont of which sprung the act of 
rebruary 13, J801, and its repeal by the act of April 29, 1802, see an interesting article 
upon " The tXnited States Courts," in the American Law Review, 1875-76, vol. 10, p. 
898, by Mr. C. H. Hill, then assistant attorney gênerai of the United States. 
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until this case as in contravention of this clause of the constitution. Au- 
thority to enact them is derived from article 3, § 1, of the constitution, 
which déclares that "the judicial power of the United States shall be 
vested in one suprême court, and in such inferior courts as the congress 
may from time to time ordain and establish." The doctrine of Parsons 
V. Bedford and Tlie Justices v, Murray has no application to thèse provis- 
ions of the act of 1846. The case of Stuart v. Laird, though one of the 
famous constitutional judgments of the suprême court, is not cited as hav- 
ing any hearing on the question under considération in either of those 
cases; and in neither of them is there a word to be found from which it 
can be inferred that the court intended to cast any doubt on that case, much 
less overrule it. Its authority, sa far as I hâve been able to ascertain, 
has never been doubted. By force of thèse provisions of the act of 1846, 
the cases go from the district court to the circuit court as to a court of 
concurrent jurisdiction, and not as to a court 6f appeal. Construed as 
broadly as they were by Judge Cuetis in U. S. v. Morris, and by the su- 
prême court in U, S. v. Murphy, their constitutionality rests upon ex- 
actly the same ground that supports the acts of 1802 and 1863, and 
other similar statutes. 

As above observed, the judge who présides at the trial in the district 
court is also a judge of the circuit court, and a question arising on the 
facts in the latter court can always be heard by him; or the case can be 
remitted back to the district court for the purpose of having such a ques- 
tion settled there. In addition to this, any possible injustice to the ao- 
cused can always be prevented by granting him a new trial in the circuit 
court. In U. S. v. Morris (page 33) Judge Cuetis said: 

"It may well be that congress intended that a case remitted to the circuit 
court, because it involvèd questions of law so important and difiîeult that the 
interests of jublic justice and the rights of the immédiate parties requirerl 
that [district] court not to try and détermine it, should be tried in the circuit 
coui-t de nova from the beginning. This might be an advantage to the pris- 
oner; for it gives him an opportunity to plead anew. But it is suggestedthat 
it may, in some cases, be injurions to him, because there may be something 
on the record below of which he could avail himself by motion ; but, if the 
proceedings below do not come up, he must plead the matter specially, and 
thus, not only be put in jëopardy of failing upon some technical point, but 
subjected to a final judgment if he should fail. But, under the laws of the 
United States, I know of only one matter which must be pleaded specially; 
that is, a former acquittai or conviction for the same offense. Everything 
else may be given in évidence under the gênerai issue. But if the défendant 
has been acquitted in the district court, the indictment is no longer pending 
there, and so cannot be remitted hère; and if it were to be so remitted, the 
court would, Upon motion and production of the record of the district court, 
dismiss it; the défendant would not be put to plead at ail. The court has 
gone much further than this in V. S. v. Coolidge, 2 Gall. 364. And if the 
défendant were convicted in the district court, and the case were one in which 
a new trial can be had, the défendant can hâve no cause to complain that he 
gets one by having the case certifled hère. " 

See, also, !%& King v. Baker, Carth. 6; Warrain v, Smith, 2 Bulst. 146; 
The King v. Oxford, 13 East, 411; The King v. Nichok, Id. 412. The 
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case of U. S. v. Oummîns, 3 Pittsb. Leg. J. 405, can hardly be called an 
authority. The case is very briefly reported, and ail that appears is 
that one of the counsel stated that the judge of the circuit court had de- 
cided that after conviction a case could not be properly certified from 
one court to the other. 

According to the décision of the circuit court in thîs case, prior to the 
act of March 3. 1879, (20 St. 354,) giving to circuit courts appellate 
jurisdiction in certain criminal cases, there was no way by which ques- 
tions of law arising in such cases, after conviction, could be taken from 
the district to the higher courts ; and in cases not within that act no way 
exista now. A bill of exceptions is not necessary to bring before the 
court a question of law raised by a motion in arrest of judgment for de- 
fects in the indictment. As a practical question, it would seem an un- 
necessary hardship to compel a défendant to resort to the complicated 
and costly remedy of a biU of exceptions and writ of error, when, with 
the concurrence of the court and the district attorney, the case can go up 
in the simple and inexpensive form of a remission of the indictment. 
Questions occurring on motions in arrest of judgment for the insuffi- 
ciency of the indictment are among those that may be certified to the 
suprême court under Rev. St. § 651. U. 8. v. Oarll, 105 U. S. 611; U. 
S. v. Bauecher, 119 U. S. 407; S. 0. 7 Sup. Ct. Rep. 234, 

It is now daimed by the government that, as the circuit court has de- 
cided that the district court had no authority to remit the indictment, 
the case has never, in contemplation of law, been out of this court, and 
further proceedings can be taken hère. That décision is undoubtedly 
the law of this case; and the proposition of the government is correct, 
unless the arrest of judgment in the circuit court has the efiect to sus- 
pend judgment hère as well as in that court. An extended record of the 
proceedings hère was made before the case went up. Copies also of the 
indictments were retained hère. The circuit court has recently ordered 
the retum of the original indictments and other papers to this court. 
The record hère has also been amended by striking out the order of re- 
mission. The second motion in the circuit court set up other grounds 
for arresting judgment than that passed upon by the court, but as they 
are the same in substance as those overruled by Judge Webb in the first 
motion, and as there is nothing on the record to indicate that leave to 
file the second motion was intended as granting a rehearing on the first 
motion, they may be regarded as merely surplusage. For the purposes 
of the motion now before the court, I am disposed to sustain the point 
taken by the government, and to hold that the judgment of the circuit 
court was, in effect, an arrest of judgment in that court only, for want 
of jurisdiction ; that the case is still hère, unaffected by the order of re- 
mission and the proceedings in the other court ; and that this court has 
thèrefore authority to order a warrant to issue for the arrest of the de- 
fendant. 

The case having been heard ex parte, this conclusion is, of course, sub- 
ject to reconsideration, after the défendant has had an opportunity to be 
heard. Warrant to issue. 
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TTotted States ». Laescki. 

(ÎHttriet Court, N. B. IlMnoi». February 2, 1887.) 

CotmrBBPBrrmo— QoTEKNMBNT Bond— National Bank Note— Recotbby ot 
Penaltt^Qui Tam Action— Indictïient. 

TTnder Bev. St. U. S. §§ 5188, 3708, tlie penalties provided foi the making and 
nttering business cards m the likeness of a government bond or national bank- 
note is only recoverable by a g^Mitom action, brought by an informer, andcan- 
not be recovered by indictment at the instance of the £OTernment. 

Indictment for Counterfeiting. 

Wm. O. Eunng, U. S. Dist. Atty., for the United States* 

Jesse A. Baldwin, for défendant. 

Blodgett, J., (oraUy.) A motion is made to qnash the indictment 
in this case, which is framed on sections 6188 and 3708 of the Revised 
Statutes. It will be sufiBcient to read the first-named section, as the of- 
fense is substantially the same in both; 

"Sec. 5188. It shall not be lawful to design, engrave, print, or in any man- 
ner make or exécute, or to utter, issue, distribute, ciroulate, or use, any busi- 
ness or professional card, notice, placard, circular, hand-bill or advertisement, 
in tbe likeness or similitude of any circulating note, or other obligation or 
security, of any banking association organized or acting nnder the laws of thé 
United States, wbicb bas been or may be issued under this title, or any act 
of congress, or to write, print, or otherwlse impress upon any such note, 
obligation, or security, any business or professional card, notice, or adver- 
tisement, or any notice or advertisement of any matter or thing whatever. 
Every person who violâtes this section shall be liable to a penalty of one hun- 
dred dollars, recoverable, one-half to the use of the informer." 

The motion to quash is based upon the ground that an indictment 
will not lie to recover the penalties given by thèse statutes, but that the 
offender can only be punished by an action qwi tam, in the name and 
for the use of an informer. It is claimed on the part of the prosecution 
that inasmuch as both thèse sections déclare the act to be unlavyful, 
therefore the government is not bound to await the prosecution by an 
informer, but, as a penalty of $100 is provided for each offense, there- 
fore an action of debt will lie to recover the penalty, or the offender may 
be proceeded against by information or indictment, while it is contended 
on the part of the défendant that the penalty can only be enforced by a 
suit brought by an informer. 

It is well settled that when a statute makes it unlawful to do an act, 
and a penalty is given for doing such act, and no spécial mode of enforc- 
ing the penalty is provided, such penalty may be recovered in an action 
of debt, or by indictment or information; but when the statute créâtes 
the offense, prescribes the penalty, and the mode of enforcing it, it would 
seem that the penalty can only be enforced in the mode provided by the 
statute. In U. S. v. Howard, 17 Fed. Rep. 638, it is said by Judge 
Dbady: 
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"The rule is well settled that when a statute prohibîta an act theretofore 
lawful, and imposes a penalty upon a party committing it, but prescribes no 
mode of proceeding to enforce it, such party may be prosecuted byindictment 
or information, and this mode of proceeding is not excluded by a subséquent 
statute prescribinganother remedy. But il that portion of the statute con- 
taining the prohibition and penalty also prescribes a particular mode of pro- 
ceeding to enforce the same, as a civil action to recover the penalty as a debt, 
such proceeding is the only one that can be maintained. 1 Euss. Crimes, 49; 
1 Bish. Crim. Law, 277, 278; 1 Whart. Crim. Law, 24-26; Rex v. Wright, 1 
Burr. 543." 

In Pentlarge v. Kirby, 19 Fed. Rep. 601 , Judge Beown, ofthe Southern 
district of New York, says: 

" Where the offense is new, and the remedy prescribed, the gênerai rule has 
long been that the remedy must be sought in the précise mode, and subject to 
the précise limitations, provided by the act which créâtes the offense. The 
rule is founded upon the presumed intent of the législative authority in Con- 
necting the D9W offense with the particular remedy prescribed to exclude ail 
other remédies." 

In MHar v. Taylor, 4 Burr. 2323, Willes, J., says: 
"If the offense, and consequently the right, whieh arises from tlie prohi- 
bition be new, no remedy or mode of prosecution can be pursued except what 
is direeted by the act. * * * if the act has prescribed the remedy for the 
party grieved, and the mode of prosecution, ail other remédies and modes are 
excluded. * • * If the same act which créâtes the right limits the time 
within which prosecutions for violations of it shall be commenced, that limi- 
tation cannot be dispensed with. " 

In Dmalfsffn v. Beckett, 2 Brown, Pari. Cas. 129, it was held in such 
cases that there can be no remedy, except on the foundation of the stat- 
ute, and on the terms and conditions prescribed thereby. 

In the case of Dudky v. Mayhew,S N, Y. 9, Stbong, J. , says, (page 15 :) 

"It is very clear that when a party is conflned to a statutory remedy, he 

must take it as it is conferred, and that where the enforcing tribunal is speei- 

fled the désignation forms a part of the remedy, and ail others are excluded." 

And the same principle is sustained in U. S. v. Simms,! Cranch. 252; 

1 Brock. MarshaU's Dec. 520; U. S. v. WiUetts, 5 Ben. 220; and Colburn 

V. Swett, 1 Metc. 232. 

So in Rex v. Wright, 1 Burr. 643, Lord Mansfield said: 

"Where ne w-created offenses are only prohibited bythe gênerai prohibitory 

clause of an act of parliament, an indictment will lie; but where there is a 

prohibitory particular clause, specifying only particular remédies, there such 

particular remedy must be pursued." 

And in the same case Mr. Justice Wilmot said it had been settled in 
Eex v. MaUard, 1 Barnard. 108, "that an indictment wiU not lie where 
an act of parliament makes a new offense, and prescribes a particular 
method of proceeding." 

In Rex V. Robinson, 2 Burr. 800, it was said by Lord Mansfield: 

"The true rule of distinction seems to be that, where the offense intended 

to be guarded against by a statute was punishable b^ore the mriking of such 

statute prescribing a particular method of punishing it, there such particular 

remedy is cumulative, and does not take away the former remedy; but where 
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the statute only enacts ' that the doing any act not puntshable hefore shall, 
for the future, be punishable in such and auch a particular manner,' there it 
is necessary that such particular method, by such aet prescribed, must be 
speciflcally pursued, and not the common-Iaw method of an indictment." 

The statutes now under considération create the oiFense, déclare the 
penalty, and make it recoverable, one-half to the use of the informer. 
No provision is made for proceeding by indictment, information, or ac- 
tion of debt in the name of the United States. An act which before the 
enactment of thèse statutes was entirely lawfdl, is made unlawful, and 
the penalty of $100 is declared to be recoverable in a spécifie manner. 
It seems to me that the législative intent deducible from the statute 
itself is that the remedy or mode of enforcement fixed by the statute is 
to be exdusive; that there is no room for the élection of other remédies; 
and that it would be just as reasonable to say that another penalty can 
be enforced as that another mode of enforcing the penalty can be adopted. 
Thèse statutes, in effect, say to ail persons: "If y ou print or stamp upon 
a United States note or bond, or a national bank-note, any business card 
or advertisement, you are liable to a penalty of one hundred dollars, re- 
coverable at the suit of an informer, "-^nd do not say that the offender 
can be indicted by a grand jury, and tried as a criminal. 

The district attomey relies upon the case of U. S. v. Bougher, 6 Mc- 
Lain, 277. That was an action brought in the Southern district of Ohio 
to recover a penalty given by section 10 of the act of 1852, regulating 
the management of vessels, propelled in whoie or in part by steam, for 
emplôying an unlicensed pilot. This statute prescribes a great many 
penalties for violations of its différent provisions, and in many of the 
sections the mode of enforcing the penalties is specifically declared. Sec- 
tion 41 also provides that aU penalties provided for in this act may be 
recovered in a qm tam action, one-half to the use of the informer; and the 
court held that the penalty against the owner of a steam-boat for em- 
plôying an unlicensed pilot might be enforced by an action of debt in 
the name.of the United States; it being contended on the part of the de- 
fendant that such penalty could only be enforced by a suit brought by 
an informer. But the obvions distinction between that statute and 
those now under considération is that it was manifest, from the whole 
ténor of that statute, that congress intended that the right to sue by an 
informer was only a permissive, and not an exclusive remedy; while my 
construction of the statutes under which this indictment is found is that 
the remedy it gives is exclusive of ail others. 

The motion to quash is therefore sustained. 
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United States ». Wootten and others. 
(District Court, E, D. South Carolina, January 18, 1887.) 

1. CONSPisACT— Définition. 

CoDspiracy is wben two or mbré persons agrée togetber to do an nnlawful 
Bct, or to do 8ome lawfnl act in an unlawful manner, and the crime is com- 
plète wlien such combination is formed, and an act is done to f urther it. 
8. Post-Office— Usmo MaHi to Dxfbaui>— Elbusnts of Offensh— Rav. 8t. 
TJ. 8. § 5480. 

The éléments in the offense of nsing the mail for the purposeof defrauding, 
created by Rev. St. TJ. 8. § 5480, are (1) the devising, or intendingto devise, a 
scheme «r artifice to defraud; (2) the opening, or intending to open, corre- 
spondence or communication with some other person, or inclting such per- 
son to open correspondence, bymeans of the post-office department, with the 
one devising the scheme; and, (8) in pursuance of the scheme, putting a letter 
or packet in the mail, or taking one out. 
8. Same— Intbnt not to Pat fob Goods. 

In order to constitute the offense of using the mail for the purpose of de- 
frauding, under Rev. St. U. S. § 5480, the intent not to pay for the goods must 
exist before crédit sought, — must précède an order for goods;— and it is not 
fraudulent, within the meaning of the statute, if one, not in solvent circum- 
stances, should seek crédit or order goods without the présent means of pay- 
ing for them; nor would it corne within the meaning of the statute if onehad 
ordered goods, and afterwards devised a purpose of escaping from paying for 
them. 

Indictment under Kev. St. § 5440. 

L. F. Youmans, Dist. Atty., and C. M. Fhrman, Asst. Dîst. Atty., for 
the United States. 

Buist & BvM and W, E, Klein, for défendants. 

SikoNTON, J., {charging jury.) The three défendants stand chargea 
before you, in an indictment under section 5440 of the Revised Statutes, 
for conspiring to commit the offense against the United RJtates forbidden 
in section 5480, Rev. St. Remember to keep this before you. The 
question for you to décide is, are they guilty of having formed such a 
conspiracy? The thing to be punished is the unlawful conspiracy, not 
the particular acts alleged to hâve been done in conséquence of it. Each 
of them — sbme of them — may hâve violated the provisions of section 
6480. The évidence must satisfy you that two or more of them con- 
spired together to commit the offense created in section 5480, Rev. St., 
and that so they hâve violated section 5440, which forbids two or more 
persons from forming a conspiracy to commit an offense against the 
United States. The statutes of the United States contain many prohi- 
bitions, define many offenses, against the United States. You bave had 
before you, during this term, several of thèse cases, and hâve been in- 
structed with regard to them. Any one convicted of violating any of 
thèse sections is guilty of a crime, and will receive the punishment spe- 
cially provided therefor. If two or more persons conspire to commit 
any one or more of such offenses, and one or more of them act thereon, 
they are guilty of another and wholly distinct crime, — that of con- 
spiraoy. 
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Conspiracy îs when two or more persons agrée together to do an un- 
lawful act, or to do some lawfal act in an unlawful way, — when they com- 
bine to accomplish a criminal or unlawful purpose. It is complète when 
such combination is formed, and an act is done to further it. Such act 
must be done to carry ont this agreement. U. S. v. Mitcheli, 1 Hughes, 
439. You will therefore first inquire, did thèse défendants, or any two 
of them, form a conspiracy to do the thing charged in this indictment? 
Did they agrée between themselves to do it, and, after having so agreed, 
combined, conspired, did Ihey, or any of them, carry ont such agree- 
ment by an act? If you find that they, or any two of them, did so con- 
spire, and that such act was done, you will next inquire into the thing 
for which the conspiracy was formed, as charged in the indictment. 
They are charged with having conspired in devising, or intending to de- 
vise, a scheme or artifice to defraud, in this: that, representing them- 
selves to be merohants, engaged in business, they should seek crédit from 
parties abroad, and order goods of various descriptions and quantities to 
be shipped to them, they intending not to pay for any such goods so 
ordered, but to convert them to their own use; that the mail was to be 
used for this purpose in the opening correspondence with such merchants, 
or inciting correspondence to be opened with them; that, pursuing their 
plan, they each placed in the mail the letters set out in the indictment. 

There are three déments in the offense created under section 5480: 
Mrat. The devising, or intending to devise, a scheme or artifice to de- 
fraud. Smmd. An essential part of the scheme or artifice must be the 
opening, or intending to open, correspondence or communication with 
some other person, or inciting such person to open correspondence, by 
means of the post-oflBce department, with the one devising the scheme. 
Third. Ând, in pnrsuance thereof, putting a letter or packet in the mail, 
or taking one out. 

It is not denied that thèse défendants corresponded with other parties, 
ordering goods, by mail, and that each of them received letters; so you 
can limit yourselves to the question, did they devise, or intend to devise, 
a scheme or artifice to defraud? A large number of letters, written by 
each of the défendants, bave been read to you. They bave beeu admit- 
ted in order that you may judge whether they lead to the conclusion 
charged. The first letters show that Wootten sought the position of com- 
mercial agent for Waidner & Co., of Chicago; that, upon receiving their 
authority, he at once sent on an order for goods for Buchheit, a co-de- 
fendant, recommending him; and that, about or at the same tirae, the 
other défendant wrote to the same firm, mentioning Wootten 's name and 
recommendation, and ordering eimilar goods. None of the other let- 
ters, written separately by thèse défendants, makes référence so distinctly 
to one anotber of those charged with the conspiracy. They are letters 
of individual members of the alleged conspiracy. They ail bear date 
about the same days, order the sameclass and kind of goods, in the same 
amounts, and in very much the same language, sometimes naming Woot- 
ten's purchases as a guide. Letters of each défendant were produced. 
Thèse letters seem to bave brought many replies. Sometimes goods were 
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shipped C. 0. D. Sometimes with bills of lading attached to drafts. 
Sometimes they came without this précaution. In no case, when pré- 
caution was not used, were the goods paid for. In a few cases the goods 
were obtained when précautions were used. 

Waters and Buchheit hâve produced in évidence receipts showing that 
during the period of six months in which it is alle^ed that the scheme 
existed they had purchased goods from other persons than those to whom 
thèse letters were addressed, and hâve sometimes paid for them. Woot- 
ten has not produced any receipt of this character. You hâve not only 
seen their letters, you hâve had the testimony of witnesses living in the 
same town with the défendants as to the character of their business, and 
its volume, and as to their own character. They hâve no rating in the 
intelligence offices. They are insolvent. There is no direct évidence 
before you as to any conspiracy between thèse parties, or as to the intent 
with which the goods were ordered. You must décide, from ail the tes- 
timony before you, whether or not a scheme or artifice was devised 
whereby merchants in varions parts of the country were to be defrauded 
by orders for goods sent by mail, with an intent upon the part of the 
persons ordering them not to pay for the goods if they came. The tes- 
timony is circumstantial. The facts proved should ail point to one con- 
clusion. They must exclude every other hypothesis than that of the 
guilt of thèse parties. 

In coming to your conclusion, you must bear in mind that if One not 
in solvant circumstances should seek crédit or order goods, without the 
présent means of paying for them, this, by itself, is not fraudulent; nor 
would it corne within the meaning of this section, if one had ordered 
goods and afterwards devised a purpose of escaping from paying for 
them. The iutent not to pay for the goods must exist before crédit 
sought, — ^must précède the order for the goods. This is the law of this 
case, and you are to apply it. In reaching your conclusion, perhaps it 
is best for you first to décide whether the correspondence of thèse de- 
fendants was the resuit of a scheme or artifice formed to defraud mer- 
chants by ordering goods for which it was intended that no payment 
should be made. If you come to the conclusion that such a scheme or 
artifice was formed, then you must satisfy yourselves whether thèse de- 
fendants, or any two of them, conspired together in the formation of 
such scheme or artifice. 

One Word more on the point. They must hâve conspired together in 
the scheme. If you conclude that one of them conceived the idea of the 
fraud, and ordered goods, without the connivance of the others, which 
were sent to him, and that the others, hearing of this, and struck with 
the new and easy mode of making money, imitated his example, each 
on his own account, this is not conspiracy. But if they combined to- 
gether, formed the scheme together, and then they, or each of them, or 
any of them, carried it out, this would be conspiracy. If you are satis- 
fied, beyond a reasonable doubt, that a conspiracy by two or more of 
them was formed to do the acts charged, and that thèse were the order- 
ing of goods by mail, under the prêteuse of being in business as mer- 



TJNITJE» 8TATE8 m. HILBÇRY. 7Q5' 

chants, frcMif btlieif mercliante, with a formeo; întent'of not paying for 
thein, you will find the défendants or sucli two or more of them as were 
concerned in sucîi schemeguilty. If you find that there was no pré- 
cèdent ftaudulent intent, of that there was no conspiraoy, you will find 
ihe défendants not guilty. 



United States w. HiLBTJBY. 

{Ditirîet Oowrt, B. D. South CwroUna. January 11, 1887 ) 
1. Post-Oppicb — iNTBECBPTnro AHD Opbning Lbttebs— DELrrHBT— "In Cabe 

OF." 

The words, "In care of F. Kressel, " on a letter directed to A., indicate that 
it is to be delivered throùgh Exessel; they mean that A., and not Kressel, is 
the person to whom the letter is to go. 
8. Samb— Bev. St. U. 8. § 3892. 

One -who, wlth the purpose of obstructing a correspondence, or of prying 
into the secrets of the person to whom a letter is directed, takes the letter 
f rom the party in whosê care it Is'sent through the mails, and openctit, iS' 
guilty of the offense deflned in Rev. St. U. 8. § 8893, and liable to the penalty 
therein denounced. 

Ihdictment under Rev. St. U. S. § 3892, for intercepting and opening 
letters. 
ylsst. I>is(. '4%. i^rman, for the United States. 
W. M. 'Hwmas, for défendant. 

SiMONTON, J., (charging jwry.') The évidence on the part of the gpv- 
emment, not denied by défendant, shows that one Henry Merrick is 
keeper of thelife-saving stationjpn Morris island, Charleston harbor, de- 
fenaa,nt being one of his crew; that ,all letters, officiai and personal, for 
Merrick, conje to the Charleston post-office, directed to the care of F. 
Kressel, who keeps a shop in that ci ty. When any of Merrick's crew 
çpme to the city they call at Kressel's for Merrick's letters. The two 
letters in qxiestion were left by a letter carrier at Kressel's, directed to 
"Keeper Life-saving Station, Morris Island," care of F. Kressel. The 
défendant called for them, and at once opened and read them. It is 
oharged that he had no authority to do this. Défendant dénies this 
charge. 

The attomey for défendant has requested the judge to charge the jury 
that, as the letters were directed to the care of Kressel, and were deliv- 
ered to Kressel, the défendant cannot be convicted under this section, as 
the letters had passed out of the custody of the post-office department. 
Your inquiry is, to whom were thèse letters directed? Did the défend- 
ant open them before they were delivered to the person to whom they 
were directed? If, therefore, you find that thèse letters had been in the 
post-office, or in the custody of a letter carrier, and had been left at 
v.29F.no.l4— 45 
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Kressel'Sj' to be àelivered to thè keeper of the life-saving station, no one 
had a rîgfet to break the etivelope but the person to whom, not to whose 
care, they<"Were directed, ot some one actîng under his anthorîty to do 
sù. 'the ^«tde on the ietter6,"In care of F. Kressel," indicate that they 
were to be delivered through Kressel. They do not mèan that he is the 
person to whom the letters were directed. The keeper of the life-sav- 
ing station was the person to whom the letters were directed; and if 
the défendant opened them beforô" they were delivered to him, and so 
opened them without authority, you can find him guilty under this sec- 
tion, (0". 8. V. McOready, 11 Fpd. Rep. 225,) if his purpose was to ob- 
struât the correspondendé, or pry out thé buèiness rir secrets of the keeper. 



United States ». Thompson. 

{District Court. E. D. South Oaxolina. January 14, 1887. ) 

F0BT-07FI(a^<— EMBiszia.nta EssiSTisitiiD Lbttebb — Rby. St. 17. S. § 6467. 

The purpose of Bev. Bt TJ. 8. f 5467, is to prevent and punish any interfér- 
ence with the contents of a letterinthecustodyof the mail; and apostmaster 
who takes money out of a registered letter, and borrows it, writh the hope and 
expect^tion of returning it, and does return it. is witbin the terms of the 
'■•'■ statuts.* * --■' 

Indictment under Rev. St. tJ. S. § 6467, forsecretîng and embezzling. 
a registered letter. 

L. F. Youmcms, Dist. Atty., for the Government. 
T. H. Cïori ând^. fi". .4Hct/,' for défendant. 

SiMONTôiî, 3., (charging jury.) Qne of thè coùnts of the indictment 
charges the défendant with violating the provisions of section 6467 of the 
Revised S.tatùties,'by èecreting and embezzling a registered letter intrusted 
to him as postiûafeter, l/yhich letter cojitâined $1 2 in United States currency, 
and that hedià stecd or take the'cbhtents thereof. The défendant has 
been. exàmined before ybu, and admits that the letter was delivered to 
him tobè registered, containing ^;hîs surû of mbney, and that he gave a 
receipt for it; that he did not mail it for want of a post-office receipt for 
a registered package; that he put it in his pocket, and forgot it; that 
Bome days afterwards, when called upon by the person who handed him 
the letter^ hé produced it without its contents, but àt once paid the value 
thereof to hér.' He dénies tha;thestole, or intendéd to steal, thismorièy. 
There is aconfiict in the testimqn'y'upon the question whether the letter 
was sealëd ôr not'wbeh handëd'to him for registration. 

The counselfor the défendant haâ requestèd the court to charge the 
jiiry that they cànhbt convict the défendant unlèss they condude from 

>See Jones V. TT. S., 27 Fed. Eep. 447. 
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ihe testimony that he';t6okF'tlie money with felanious intent; that the 
original taking must hâve' been withi intent to steai. ' Where words are 
nsed in a statute, a meaning'ràuati be given to eàcb word, if possible. 
Words are net to be taken as Synonymous, ùnleSs they are so necessaiily. 
GongreSB, in tising thèse two wordajT^"8teal," " take^"— with. the disjuhc- 
tive, must hâve intended tbem to bear différent meanings, else both 
would net hâve been used. If you find from the évidence that the de- 
fendant took the contents of this letter animo fwrandi, with intent to steal 
them, he cornes within the prohibition of this section; if you find that 
he took the contents, borrowing them, hoping and expecting to return 
them, making tempôrary use of thêta, he also cornes within the prohi- 
bition of the statute, and may be found guilty. The purpose of the sec- 
tion is to prevent and pUnish any interférence with the contents of a let* 
ter in the custody of the mail. 



Gbiffeth V. Seqar and othera. 

(Oireuit Oowrt, JST. D. New York. February 6, 1887.) 

PATBirtB w& Inybntioks— Iotkqigkimbnt— Sevbbal Patbnts— PLHADIira— 

Mtrl.TIFABtOUSNfiSS. 

A bUl in equity for inf rîngement, founded upon flve separate patents, con- 
taining in the aggregaté Bizxeen claims, wiiich does not contain an allégation 
tbat t£e inventions are capable of conjoint use, or that the structure manu- 
factured and sold by defetidànts combines ail of the ^atented features, is bad 
f or multif ariousness. 

In Equity. On Demurrer to biU. 
EdvAn H. Kidey, for complainant. 
Thmnas Riciiardscm, for défendants. 

CîcxE, J. This is an equity action for înfrîngement, founded upon 
five separate patents, containing in the aggregaté sizteen claims, granted 
to the complainant for improvements in folding beds and cota. The 
défendants demur on the ground that the bill is multifarious, no reason 
appearing for uniting âve distinct causes of action in one suit. There 
is no allégation in the biU that the inventions are capable of conjoint 
use, or that the structure manufactured and sold by the défendants com- 
bines ail of the patented features. The averments in that behalf would 
be sustained by proof that the défendants manufactured and sold five 
separate beds, each of which infringed one of the patents in question, 
but no one of which infringed ail of them, or more than one of them. 
The authôritiès are quite uniform in declaring such a biU insufiBcient. 
Hayes v. Dayton, 8 Fed. Rep. 702; NeUis v. McLanahan, 6 Fish. 286; 
Nourse v. AUm, 4 Blatchf. 376; Horman Patent Mawufg Go. v. Brooklyn 
my R. Co., 16 Blatchf. 444; Bamey v. Pecl, 16 Fed. Rep. 413; IMm- 
doM V. DOwîller, 18 Fed. Rep. 176; Walk. Pat. § 417. 
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It would seem, from a cabiial examinatîon of the patents in question, 
that it would hardly be possible to combine in one structure aÛ the in'- 
ventions therein claimed; butj if the défendants do so infringe, there 
should be an appropriate allégation to that effect. 

Thedemxirrér is iallowed, the complainant to amend within 20 days. 



The Martha. 

KiNKfii V. The Martha,, etc. 
(XHttriei Court, S. B. New York. Jânuary 17, 1887.) 

!. PaYMBNTS— ApPLIOATrON OF— BOTTOMKT BOND — GENERAL ACCOTJNT — ShIP'B 

Agents— Necessaby Adtanoes- Master's Dkaet Discountbd. 

Payments by the debtor will be applied according to the intent of the par- 
ties, where that can be determined with reasonable certainty.* 

I. Samh— Case Stated; ■ '.'.■, 

The steamer M., belonging to the Stettin-Lloyd lîne, having arrived in New 
Torli, subject to a bottompy bond, 8., the owner of the Une, being in embar- 
rassed circumstances, engagea W. & Co. to act as résident agents of the line 
, in Ne^v^.York, provided they- would arrange to take up and hold the bottomry 
' bond.'tô which W. & Co.agréèd; having flrst arranged that the master of the 
M. should draw upon S. for £l,70Q.in favor of W. & Co. payable in Germany, 
four dà^B Wterthe M.'s arrivai there, which draft'ivastobedisoounted for W. 
& Co.'s bençflt A.draft w'àS.%ft''''P by W. & Cô.,,also in order to procure the 
discount, and the iiêxt day W, «feCô. tQok up the bottomry bond, advancing 

" therefor abbut $8,000, the èxcess bVéf'the moneys received upon the draft. 
The proceeds of the draft were put by W. & Co. to the crédit of 8. in their 
"gênerai account. " A différent spécial account was kept, as respects the bot- 
tomry. W. & Co. soon after made large advancesin fltting out the vessel, and 
accepted varions accommodation draf ts fo:: S. i» the current business. Selâ, 
upon the circumstances and conflictiti|; évidence, that the draft was designed 
to aid W. & Co., both in takingthe assignment of the bottomry bond and also 
in making their necessary advances in fltting out the ships of the line for their 
voyages txQva. ;this port; \hai, it wa? designed to be applied, flrst, against thèse 

' liecesâS.rV'àdvànces and lîabilltitesincUrred by W. & Co. in the current busi- 

> neS8,,and the balance only.'together with any balance of profits from the cur- 
rent business, wa?,to be applied «pop bottomfy,; that the proceeds of the draft 
were not a payment by 8,,, nor his nioneys, until the draft was actualljf paid 
by him; 'ana at the date of sùch payment, W. & Co.'s advances and liabilities 

■ in the (current business being equal to the proceeds ôf the draft, none of it 
was then applicable upo»; the bottomry lien; that, an apcount having been 
made up tô Oie flrst of January fpllowing, upon which à balance was stated 
as'duëto W. & Co, upon "àll tne various accounts, " the crédit to S. appearing 
in theii!' général account, must be deemed applicable to the bottomij lien, 
after discharging the debts belonglng to the current business. Ilelà,fwrth0r, 
that two' spécial débit accounts, one of them being a draft of £600, the subject 
of one of the above suîts, being îound to belong strictly to current business, 
properly f ormed a part of the gênerai account, and the crédit balance on that 
account was flrst applicable thereto, and that the draft of £600 was thereby 
paid and extingùished. 

Bdward'H. Sobbs, for libelanti 

•See Magarity v. Shipman, (Va.) 1 S. E. Bep, 108. 
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Edward Salcymon, for claimant. 

BadWN, J. In May, 1886, Schultz, the owner <)£ the Stettîn-Lloyd 
liné of steîtmers, between New York and Stettin, having failed in busi- 
ness, the Steamer Martha, then in this port, was libeled Upon numerous 
ciaim^, inclùding the above suits, upon one of which she was sold, and 
her proceëds ($50,000) deposited in the registry of the court. The libel 
first above named is to recover à balance of $9,175.87, alleged to be due 
on a bottomïy bond executed upon the steamer at Halifax, in February, 
1885, in the principal sum of $12,115.40. The second suit is upon the 
master's draft for £600, given to the libelants at New York, April 25, 
1885, purporting to be drawn "for necessary repairs and supplies." The 
petitionérs. a German bank, holding a mor^age upon the steamer, were 
allowed to intervene for the protection of their interésts, in the détermi- 
nation of the amount due. They eontend that, in the subséquent deal- 
ings between the libelant and the owner of the Martha, a larger sum than 
is creditèd should be applied in payment of the bottomry bond. In the 
second suit they claim that the draft was without authority, because the 
libelants had already funds in their hands sufficient for the supplies in 
question; atid ftlso that it has been paid. 

I shall not attempt to indicate more than a few of the leading facts of 
this complieated case. On the arrivai of the Martha in New York, subject 
to bottomry, the évidence leaves nodoubt that Schultz was in pecuniary 
embarrassment; and that the arrangement made with Wright & Co. was 
for the double pùrpose of preventing the speedy sale of the ship for the 
payment of the bottomry bond, and also to enable Schultz to continue 
to carry on the business of his line. With this double end in view, he 
engaged the libelants' firm, Wright & Co., to act as the résident agents 
of the line in New York, upon their taking up the bottomry bond, and 
obtaining an assignment of it to themselves, with the agreement on hia 
part that there Was no défense against it, and that the lien thereof should 
not be prejudiced by any delay of Wright & Co. in enforcing it. As a 
part of the. same arrangement, also, Wright & Co. were to negotiate a 
draft drawn by the master of the Martha upon Séhultz, at Gothenberg, 
payable 'four day s after arrivai of the Martha, for £1,700. The draft 
was açcprdingly drawn, but Wright & Co. were unable to raise the money 
upon it, except upon a collatéral draft of their own, drawn by them upon 
Schultz for the same amount, which they gave; and upon both drafts 
together they obtained, on the second of March, 1885, the sum of 
$8,117.50i On the following day they paid the holders of the bottomry 
$13,152.55, the amount due upon it, took an assignment of the bond to 
themselves, and thereafter attended to the business of the line, until the 
failure of Schultz, in May, 1886. 

When the bottomry bond was taken up by Wright & Co., it was ex- 
pected that a considérable sum would be received to the crédit of the ship 
on accountof the bond, from the gênerai average contributions due from 
the cargo. During the following year the sums received from this source 
amouhted to $6,410.97, which, with $785.31 received from policies, 
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were applied by the libelants upon the bottomry açcount, reducing it to 
$9,175.87, the amount hère daimed, after the payment of considérable 
other sums for premiums andtadjuster's charges, not hère disputed. 

The mortgagee pontends that the amount raised upon the draft of 
£1,7(30 should be applied upon account of the bottomry bond. Schultz 
testifies that suchwas the intention, whUe the libelant testifîes that it 
was intended ta go to the crédit of tiie line on gênerai account, for the 
purpose of giying the line crédit in New York, and to énable them to 
conduct it8 business as agents, without being always largely in advance; 
and also as security for four notes given by Schultz to them, payable in 
30, 60, 90, and 120 days, for a previous debt of about $1,700. 

From the évidence it is plain that there was nothing in the negotia- 
tion itself, or in the express contract of the parties, that amounted to 
any spécifie appropriation of this draft, ot its proceeds, to the one accoun;t 
rather than to the other. It was therefore applicable to either, or both, 
as justice should require. 

For the mortgagee, it is contended that it would necessariiy be applied 
by law to a debt already due, rather than to a debt not due, and still 
more to the bottomry, as against a mère prospective or contingent lia- 
bility; and that as the bottomry bond was due, and as there was no other 
obligation of Wright & Co. then actually existing, the whole amount 
is necessariiy applicable upon the bottomry bond, from the start. Stone 
V. Seymour, 15 Wend. 19-23; 4 Kent, Comm. (llth Ed.) 468, note. 
. Without questioniug at ail the, principle invoked, in a case presenting 
the simple alternative as regards the application of a payment to a debt 
due, or to a contingent or expected obligation, the principle cannot be 
justly applied hère — First, because this is not a case of payvient at that 
time by the debtor; and, second, because that would manifestly be con- 
trary to the intention of the parties. This intention must in every case 
control, where it can be determined with reasonable certainty. 

In the case of Natùmai Bank v. Mechanics' Bank, 94 U. S. 437, 439, 
the suprême court say: 

"The rule settled by this court, as to the application of payments, is that 
the debtor pr party paying the money may, if he chooses to do so, direct its 
appropriation. If he fail, the right devolves upon the creditor. If he fail, 
the law will make the application according to its own notions of justice. 
Neither of the parties can make it, after a controversy upon the subject bas 
arisen between them, and, afortioH, not at the trial." 

Wright & Co., in this case, placed the proceeds of the drafts dis- 
counted to the crédit of the gênerai account. It is the first item in that 
account, while a separate and spécial account was opened in respect to 
the bottomry bond. Under the circumstances of this case, the fact of 
placing the draft on the gênerai account I cannot regard as conclusive 
évidence of the- ihtention of either party that no part of the proceeds of 
this draft, on payment, should in any event go to the crédit of the bot- 
tomry account. It was expected, on the contrary, that the business of 
the line would prove profitable; and, in suspending the payment of the 
bottomry, there was the undoubted implication and expectation that the 
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net earnîngâ of the line would go to relîeve the sMp ftom thîs charge. 
The contemporary letters show this expectation. This draft was, in 
effect, a draft upon the Martha's outward freights, i. «., npon the Mar- 
tha's eamings. Like ail the other drafts, it is applicable, first, as the 
accounts correctly show, to pay the current accruing liabilities of the busi- 
ness of the line, and any bsàance after that shonld be applied to the 
bottomry account. Such, I think, was the évident intention. But, un- 
til the draft was paid by Schultz, the moneys obtained on it were not hia 
moneys, and the proceeds could not properly be put in any other ac- 
count than the gênerai account. 

It is évident, however, that the negotiation of this draft was a condi- 
tion of Wright & Co.'s undertaking the agency of the line, and of their 
taking up the bottomry bond. They certainly had the benefit at once 
of the moneys raised on it. They were intended to hâve that benefit, 
and were in ébnsequence required to advance only about $5,000, instead 
of $13,000, at that time, since they did not take up the bond until the 
day after they had procured the money upon a discount of the draft. 
But as this draft had not been paid, and was secured by their own col- 
latéral, it is clear that it could not reasonably be applied at once to the 
discharge of the bottomry lien, — a lien, which, if once discbarged pro 
tanto, could not be resuscitated if the draft were not paid. Wright & 
Co. could not be expected tb part with a lien by bottomry, upon the 
mère discount of a draft for which they were themselves still responsible. 
Until payment by Schultz, the £1,700, as I hâve said, were not the 
moneys of Schultz; and, in truth, the draft was but a means of assisting 
Wright & Co., by a discount, to raise the money necessary to enable 
them to take up the bond at once, as well as to make the other advances 
nèeded in fitting out the ships for sea. It aided Wright & Co., but the 
proceeds could not be definitdy applied until the draft was paid by 
Schultz; and this considération is aîso a suflScient reason why, in the 
agreement given by Schultz at the time, specifying that there was no 
défense to the bond, nothing waS said about the moneys raised upon the 
draft. 

For the outfit of the Martha on her first subséquent voyage, Wright & 
Co. , within a few weeks, advanced the sum of $3,340.16, and other bills 
remained unpaid; making, in ail, about $5,500, ail of which wereentered 
as a débit in the gênerai account. The précise date when the captain's 
draft of £1,700 was due does not appear, since the date of the Martha's 
arrivai is not shown; but the draft bears an indorsement "Paid through 
bUI on Londôn, March 24, 1885." It must bave been finally paid, and 
Wright & Co. informed thereof, not long after the first of April, 1885. 
At that time, the gênerai account of Wright & Co. ^ould show, if both 
the bottoriiry account and the dicounted draft were excluded, that they 
were in advance to Schultz in the sum of about $5,500. Crediting the 
draft in the' gênerai account, they would appear to be in funds, to 
Schultz's crédit, about $2,600; against which still stood the four notes 
above mentioned, amounting to $1,700, none of which were yet paid, 
while the necessary disbûrsements for the Katie's twenty-first voyage 
wèie to be soon pïovidëd for. 
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There were also two obligations on which Wright & Co. were liable, 
as sureties for the vessels, to the amonnt of about $3,700. But the con- 
tract shows that, Wright & Co. had incurred thèse latter obligations as 
one of the conditions of receiving the agency of the Une, and the contract 
evidently does not contem plate their holding the moneys received from 
the draft of £1,700 as security for thèse two contingent liabilities, 
neither of which bas even yet been paid. I think they had no right to 
hold the moneys received from the draft of £1,700 upon account of 
those contingent obligations. 

The lettèr written by Schultz on March 21 st; from Havre, shows 
clearly that his understanding had been that this draft of £1,700, when 
paid, would-go to offset Wright & Co.'s advances in current business, 
and that only the balance, after paying thèse advances, would go on the 
bottomry account. The language of that letterriis incompatible with 
the supposition that the whole £1,700 would be at once applied upon 
the bottomry bond. He refers to the difSculty of; meeting the £1,700 
draft, and says: I may "bave to draw on you for £1,000, at 60 days' 
sight. * Z? * If you should not be in funds by the time the note 
falls due, you may draw back on me, 60 days, London, or take captain's 
draft," etc. Two days after, he accordingly drew on Wright & Coé for 
the two sums of $2,600 and $1,215.25, at 60 dayp from date, which 
were paid by Wright & Co. when due. Had the £1,700 not been de- 
signed in part to offset Wright & Qo, 's advances in current business, 
there oould bave been no such uncertainty as this letter contemplâtes. 
A large débit, aswe bave seen, must bave existed from the first. How 
much would jemain of the proceeds of the £1,700 .wag the évident un- 
certainty contemplated, and it was against this excess that Schultz de- 
sired to draw. Wright & Co. werp therefore authorized to retain this 
balance against ail current advances, including the drafts thus drawn by 
Schultz upon them, instead of applying it upon the bottomry bond, as 
otherwise should bave been done. That letter bas the weightof a nearly 
contemporaneous act, and it in part sustains the libelaiît's contention. 
The two new drafts made by Schultz more than covered whatremained 
of the £1,700 at the time when Wright & Co. could bave kuown of its 
payment, and left nothing at that time applicable to the bottomry ac- 
count. 

From the gênerai intent and expectation, to which I bave above re- 
ferred, that the net earnings of the Martha, or of the line, should go to 
reduce the lien upon bottomry, after first providing for ail the current 
' expenses and liabilities incurred by Wright & Co., it would foUow that 
any such net crédit balances as should subsequently appear at the time 
of rendering ail their gênerai and spécial accounts ought, in justice, to be 
deemed so applied. It would be most unreasonable to suppose, unless 
there were some very clear évidence of the fact, that the parties intended 
to préserve indefinitely a large crédit balance, without any application of 
it to the outStanding lien by bottomry; and, as I hâve said, the early 
letters of Schultz indicate the contrary intention. 

In October,. 1885, Wright & Co. rendered to Schultz an account of ail 
their varions transactions, showing a considérable balance on gênerai aor 
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count, and a net indebtedness tp them, "npon ail the accounts, of 
$5,710.46, with interest and commissions and expenses, in case of bot- 
tomry and âverage." But the'items omitted are of so considérable im- 
portance as to make this statement of no use. To this account, which 
included the £1,700 in the gênerai account, Schultz, though he made 
some pther objections, never objected to the inclusion of the proceeds of 
the draft ôf £1,700. But as the final balance upon ail the accounts was 
stated,.except as to interest, commissions, etc., he had no interest in thé 
question where the £1,700 wa,B credited; and but little, if any, weight 
can therefore be giveri to the circumstance that hemade no comment 
on it. in January foUowing, Wright & Co. rendered a further account, 
made up to the first of January, 1886. In their letter, inclosing aîl 
thèse accounts, they show a balance to the crédit of Schultz, on gênerai 
account, of $8,634.96, agaihst which were three separate and spécial ac- 
counts, namely: The bottomry bond account, débit balance, $9,753.39; 
steamer Kaiie, twenty-first. voyage, débit, $4,367.40; the Martha, on her 
third Voyage, débit, $3,107196. 'They add "(6) A statement of balances." 
"This shows," they say, "an amount due January Ist of $8,593.79, 
which covers aîl thèse varions accounts inclosed." 

The djébit on aiccount of the Martha, above referred to, is the same as 
that of tïié draft bf £600 iii suit. When the January statement was re- 
ceived at Stettin, Schuliz had arrived in New York, and did not see 
the account tilllong afterwards; and, in their interviews hère, neither 
party referred to it. There are some corrections to be made in it on 
both sides. When corrected, the crédit on gênerai account must be ap- 
plied acçording to the rights of the parties as they th'en stood. 

The two spécial accounts wère merely protested drafts, drawn by the 
master upon Schultz, in fkvdr of Wright & Co., in settlement of débit 
bàlanbes on two of the voyages of the Martha and the Katie, in the usual 
itannerl They were a part of the current business of the line. Othér 
items and balances ofthe^e and similar voyages werè entered in the gên- 
erai account; and there WàS nothing shown to be peculiar in the nature 
of thèse protested drafts that a:ut,horizes any légal distinction to be made 
in respect' to them from othër items contained in the gênerai àdcount, so 
far as respects the application of the crédit balance. Thèse two "spécial 
accOuhts" bf thé Martha and the Katie must therefore be first discharged 
ont of the crédit balance standing on the gênerai account, because be- 
longing to current business. This would leave a balance of crédit of 
$1,159.60 remaining to be applied on the bottomry account. To this 
must be added the following items of débit in the gênerai account, which, 
I tbink, are not chargeable against Schultz under Wright & Co.'s con- 
tract for the agency of the line, viz.: the items of $85, $100, and $100, 
under date of March 4, 1885, amounting together to $285. Wright & 
Co. are also to be credited with the error of $180, referred to in their 
letter of January 1, 1886, making a différence in Schuitz's favor in thèse 
items of $105; which, added to $1,159.60, makes $1,264.60. This 
amount should be applied on the bottomry account, as the resuit of the 
accounts submitted up to January Ist ; and the moneys subsequently re- 
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ceived specîfically ontlje bottomry account should also be credîled. 
Thîs reduces the amount due upon the bottomry account to $7,911.29, 
with interest froni April 28, li886; and the draft oi£600 must be held 
extinguished by the application of the crédit balance, as stated in the 
account rendered to January 1, 1886. 

The consolidation of ail the accounts in striking a final balance up to 
January 1, 1886, indicates the understanding of Wright & Co. thatsuch 
application of crédit balances was to be thus made. They requested 
payment of this final balance. Payment of that balance, at that time, 
would manifestly bave discharged the bottomry bond. The gênerai 
crédit balance of that date must be deemed, therefore, applied at that 
time, as above indicated. As early as the previous.eleventh of July, 
Schultz had written bis belief that, in less than three months, "ail wiU 
be square," through the recçipt of passage mqneys; and in the same let- 
ter he had expressed the hope that Wright & Co, oould "hold the old 
respectively outside accounts over ,until squared by receipts from pas- 
sage moneys." The two drafta of £600 and £850.were not then due. 
Bven if tiiey were designed to be embiraced in the ternis "old outside ac- 
counts," wfaich seems difficult to suppose, they were manifestly designed 
to be paid from the subséquent receipts. It was the subséquent re- 
ceipts that made the crédit balance on gênerai , account of Jaàuary 1, 
1886; and Wright & Co.'s ofiset of them in the çtatement of the final 
balance of "ail the varions accounts" was in accordance with this re- 
quest. 

I find nqthing else in the évidence that should prevent the application 
of the balances a^ stated in the accounts of January 1, 1886. The sup- 
posed liabUity of Wright & Co. on the captain's draft for $2,653.76 ap- 
pears, at page 92 of the testimony, not to hâve been iocurred until the 
ninth of January, after thèse accounts were made up. The draft was at 
once negotiated, and was apparently, paid by Schult? at maturity, as it 
does not appear in the présent account. AU Wright & Co.'s liabilities 
in the current business, up to January 1, 1886, being thus provided for 
by their accounts rendered to that date,' their subséquent dealings must 
be deemed incurred on the ordinary risÔts of the business they had as- 
eumed, and îndependent of the prior accounts. 

Decrees mav be entered in accordance with the rèsult above indicated. 
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. Qallo r. McAndbewb. 
District Oowrt, 8. D. jffm York. January 8, 1887. 

1. CJhaktbb-Pabtt— Chaktebhk to Enter Vessel— Liquidated Damages. 

Wiere the act for which damages are stipulated or estimated, by the con- 
tract, 18 one calculated to produce injury, and the dâmaffes are of a nature 
not susceptible of easy proof, the amount stipulated will be given, if not 
clearly unreasonable. 

2. Samh— Case Statbd. 

The bark I. 6. was chartered to the respondents from Smyrna to New York, 
the charter providing that the vessel should be "entered at New York, by the 
respondent's agents, or, on default thereof, the owner should pay £20 esti- 
mated damages. " On arrivai at New York, the captain did not report to the 
charterer's agents at once, nOr until the day after the vessel haâ been re- 
ported to other agents, and entered by them at the custom-house. Held, that 
the stipulation was a r^àsonable one. in view of the liability to injury to the 
charterers through delay in reporting the vessel at once, on arrivai; and that 
the stipulated damages should be allowed without f urther proof of Bpeciflc 
damage than the delay of one day. 

In Admiralty. 

UQo, Rud)samen <fc Hubbe, for libelant. 

WUcox, Adàms & Macklin, for respondent. 

Brown, J. The libel in this case was filed to recover the stim of 
$133.54, part of the charter money due on the charter of the bark Idea 
G., from Smyrna to New York, by which the Mbelant stipulated that 
his vesséi, on arrivai at New York, "should be entered by the respond- 
ent's agents, or j in default thereof, that the libelant would pay £20 esti- 
mated damages." The respondent offered to pay the freight, but claimed 
to offset the £20 under the stipulation of the charter-party, because the 
master had not first reported his vessel to the respondent, as he was 
bound to do, in order that the respondent might enter the vessel, or di- 
rect her entry, at the custom-house according to the stipulation. 

The term "estimated damages" is équivalent to the words "liquidated 
damages," more frequently found in contracta. Upon such a stipula- 
tion, where the act for which the damages are given is one that is calcu- 
lated to produce injury to the plaintiff, and does so, and the damages 
are of a nature not susceptible of easy proof, the settled law is to enforce 
payment according to the contract, if not clearly unreasonable. JNîdsmi 
V. Read, 12 Fed. Rep. 441. The object of the clause in this case was 
shown to be to prevent the delays and the losses to the charterer's busi- 
ness, and thé daims for démurrage or damages which often arise from 
the failure to report the vessel promptly to the consignées or their agents 
on arrivai. Thé agreement was in this case plainly violated. The mas- 
ter reported first to his own agents, and the vessel was already entered 
by them at the custom-house a day before any report of her was made 
to the respondent, as agreed; and, though the latter saw in the news- 
paper a report of her arrivai, they had no knowledge where sbe was. 
This delay of at least one day is presumptive proof ûf damage, though 
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no spécifie damage was proved, or évidence offered to show it. No fur- 
ther proof of damage was, in my judgment, necessary. The stipulation 
is a lawful one. The amonnt fixed upon by the charter as the esti- 
mated damage on default, viz., some $97, is not unreasonable, and less 
than might often arise, and the agreement must therefore be enforced as 
it stands. 

Decree for the amount of freight, deducting the £20, without costs. 



Thé CoLtjMBiA. 

The R. h. Williams, Jr. 

Beown V. The Columbia and another. 

Continental Ins. Co. v. Same. 

{DUtrict Court. 8. B. J/êw York, J^nuary 81, 1887.) 

1. Collision— P,BOXiMATB and Bbhotb Causes— Navigating nbah Pibrs and , 

SLtPS-4STATE StATUTB. ' .' 

Although navigatiugcontraryto the statutedoes not necessarily charge the 
vessel with fault in a ôollision, Where her position was perceived in time, and 
there was plentyof space and opportunîty for each to avoid collision, yet it 
will be deemed a fault, and oûe of the proximate causes of the collision, when 
the violation of the statute has created embarrassment in the znovements of 
either vessel. 

%. SaMB— KULB 19— ASSENTINQ SiGNALS. 

A àteamer having another Crossing steamer upon her own starboard hand 
is hot rèlieved of her duty to keep out of the other's way, under ruie 19, merely 
f rom receiving flrst a signal pf two whistles f rom the other, which are assented 
to, indiçating that they will pass starboard to starboard. 8he remains, as be- 
fore, bound to do ail that she reasonably can to keep out of the way. 
8.- Sàmb— Febry-Boat — East Eivbb — Cikcling Course— Not Stopping and 

:BACKING. 

The ferry -boat C, on leaving her slip in Brooklyn, bound for the Catharine- 
street slip, New York, observed the tug W. coming up with the flood-tide, 
close to her New York slip. The river is so narrow that on that tide a ferry- 

: boat, under a hard a-starboard helm, is sometimes scarcely able tp make her 
necessary downward turn, circling around somewhatin the shape of the letter 
"S. " The C. gave the W. a signai of two whistles, indiçating that sh6 should 
go outside of her, to which the w. replied with two. The W. properly sheered 
^omewhat further towards the New York shore, and as near as was prudent 
with a tow along-side, and slowed, but did not back. The danger of collision 
was perceived when they wére from 600 to 900 feet apart. The C. was ail the 
time under a hard a-starboard wheel, but did not turn fast enough to clear 

, the W.'s tow, striking her with her starboard wheel or wheel-house, and sink- 
ing her immediately. Held, bpth were in fault,— the ferry-boat as being spe- 
cially charged with knowledge of what she could do or not do in turning, and 
therefore bound to stop and back in time, when the danger was perceived; 
and the tug (1) for navigatipg unlawfully near the piers and slips, which 
created an embarrassment to the ferry-boat, and prevented her going to the 
westward of her, foUowing her ordinary course, while she was not able, with- 
out stopping, to turn rapidly enough to go to the eastward; (3) for not, back- 
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ing wheii tàè danger of cbllîsîon wa« perceived; and|(^ that it waa immaterial 
that the two whistleswere given flrst by the 0., and that the tugwaa not 
thereby relieved from lier duty to keep out of the way, having the other oa 
her stàrboàrd hand, by Aie use bf ail reasoi-able maaâs within her power. 

In Admiralty. 

Hyland & Zabriskie, for libelant. 
B. D. SiMman, fox the Cohxmhin,. . 
CTwiriies Mwrraj/, for the Williams. 
, Cbrpmter <fc Jlfos/ier, for Insurance Ck). 

Brown, J. At about half past 1 in the aflemoon of Fehruary I2j 
1886, as the canal-boat Mary Brown, loaded with coal, was going up the 
East river, intow of the ateam-tug R. H. Williams, and lashed upon the 
tug's starboard side, she came into collision with the ferry-boat CpiumT 
bia, not fer from Pier 39, and within less than 30P feet of the ehore, 
The ferry-boat was npon oneof her regular tripsfron} Main street^ Brooklyn, 
to Catiiarine Street, New York. At the time of the collision the tug and 
tow were headednearly strâight upi river, probfiblyalitiletowards tlieNew 
York shore, and the ferry-boat nearly straightdowp, probably ailittle 
towards the Brooklyn shoie. The after-comer of the starboard ,whpelr 
house of the ferry-boat, or the paddle-wheel itself,.8truck the starboard 
side of thé oanal-boat a littlei forward of the after-cabin, causing the l^tr 
ter to sink immédiately . The àbove libels aie filed for the; loss of the 
boat and cargo, respectively. 

The river at the point of collision is only about 1,400 feet wide. Ferr 
ry-bôats onithe flood-tide, nndel" a hard a-starboard wheel from the start, 
require nearly the whole width of the river to turn in, their course be- 
ing like the ietter"S,"and varying somewhat with the wind; and strength 
of the current.; The pilot of the tug observed the ferry-boat when she 
left her slip. The tug, he says, was then about 300 feet from the New 
York shore, and opposite, or a little above, the Catharine ferrytslip. He 
testifies that the ferry-boat, Boon, after leaving her slip, on the Brooklyn 
side, gave him a signal of two whistles, indicating that she would pass 
outside of him, to whieh he replied with two, and immédiately star- 
boarded his wheel, and Isteered further in towards the New York shore; 
that when the ferry-boat was somewhat more than half way across the 
river, observing that she had turned down but little, if any, he was ap- 
prehensive of collision, and again gave a signal of two whistles, to which 
the ferry-bbat immédiately replied with two; that he kept in shore as 
near asit was possible, passing within some 10 or 20 feet of eome barges 
that lay moored at the end of Fier 39; and that, the collision occurred 
when he was just above that pier, after he had stopped his engine. 

The witnesses for the ferry-boat deny that there was more tljan one 
exchange of signais, the time agreeing mostly with the second signais 
testified to by the tug's witnesses. It is more probable that there was 
also a prier exchange of signais, as testified to by the tug's witnesses, 
which were forgotten by the witnesses for the ferry-boat. That is, hoysr- 
ever, immaterial. I am satisfied that the last signais exchanged were in 
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àbundiftiit tiflje for eitheT boat to hâve avoidéd the collision by suîtable 

1. The ohief point ia. défense. 6f, the ferry-boat îs that the tug, after 
the exchange of whistles, did not sheer at ail to port, as she might and 
should hâve done; that the Columbia had a right to count upon this; 
and , had the tug so sheered, the collision would not hâve occurred. 
Conceding that, under the circumstanoes, the tug wafi bound to sheer to 
port, in accordance with her signal, so far as was rèasonable and pru- 
dent, the évidence on her part, snstained also by disinterested witneSSes, 
proves that she did sheer considerably to port, and that this point in dé- 
fense bfthlê ferry-bbat is not feustàihed. 

Thé présent case, on both sides, illustrâtes forcibly the rule of évidence 
iBO freqùently applîéd to the testimony of "mtncsses on the water, con- 
ceming thë ràovements of other vessels, that such testimony must be re- 
ceived with great caution jWhen the vessels are changing their relative 
positions; -atid 'that^ in gênerai, the statenients of a vessel's own witnesses 
in regard "to hêr own movements are to be acoepted, nnless there be 
sbttiething improbable in their Btory, or they be in some other way dis- 
Credited than by the mère appeàrance of her own niotions to those on 
board of another moving vefiSd. ■Theferry-boat in this case was not only 
changing her position constantly, but was ail the time upon the tum 
uhder a hard a-starboard wheel; thongh ail testify, and no doubt were 
honestly of the opinion, that the tug did not sheefrito the westward, but 
kept straight up the river. In like manner, the tug's witnesses also, for 
à' considérable time, did not perceive the constant change of heading 
whichthe ferry-boat was making,itnd the tug's second and last signal 
was given bécause her change Was not, and could not be, properly seen 
and appreciated. 

However much of the rivéï may hâve been needed for the ferry-boat's 
tùm, her own pilot, knôwing her accustomed motion, and familiar with 
her handling, was, in a mù6h more spécial degree than the tug's pilot, 
bôund to calculate upon her course in rounding, and was chargeable 
with knowledge of what he could do, and what he oould not do, in tum- 
irfgy and to allow accordingly the proper margin for safety. The Drew^ 
26 Fed. Rep. 457. Upon the circling course which the ferrj'-boat must 
pursue, the tug, on the contrary, could not calculate with any précision. 
If a rèasonable margin of safety could not clearly and certainly be made 
by the ferry-boat in her turn under a hard a-starboard wheel, it was her 
^ilôt's plain duty to stop and back betimes, so as to get a différent head- 
ing fbr his rounding course. He should bave known what he could do, 
knd should not bave kept on, When the last signais were exchanged, 
the two boats were from 600 to 900 feet apart. Thé tug was going very 
islbwly, for the latter part of the interval, under a slow beU, or stop- 
piftg. The ferry-boat could come to a dead stop in the wàter within 400 
feet; so that, whatever the tug's fault, there was no need of the collision. 
The ferry-boat could hâve avoided it, and was bound to do so by back- 
îngîntime. TA* Jî'ariwood, 28 Fed. Rep. 373. 
■ As the ferry-boat was undér a hard a-sfarboard helm, she must hâve 
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swung, aftér the tîme wheû the last whîstles were exchanged, several 
points before the collisionj which shows that at the time of those whis- 
tles she cbuld not hâve been heading, as her witnesses state, nearlydown 
river, but, in my judgmônt, at least two to three points towards the New 
York shore, since ail the witnesses say she was heading but little, if any, 
towards the Brooklyn shdre at the time of the collision. The évident 
errors and ihconsistencies bf several of the ferry-boat's witnesses, in rer 
spect to her heading and slight change of course from the time of the 
last two whistles, detract much from the reliance to be placed upon the 
détails of their testimony, though their gênerai account is doubtless cor- 
rect. It is sufficient, however, for the présent case, to say that the ferry- 
boat, having undertaken by her signal of two whistles to gooutside of 
the tug, was bound not tocrowd the tug too near to the New York shore; 
and thàt she wats bound to stop and back in time, if she conld not leave 
the tuiga feasonable margin for safety in going along the shore with her 
tow alohg-side. I am satisfied that the tug, after the whistles, did at 
once sheer further towards the New York shore, and as much so as the 
ferryi-lfoa;t, under the drcumstances, had any right to count upon, and 
that theferry-boat is theïefore to blâme for not stopping sooner, as she 
might bave done, and was bound to do. 

2. "Ehé tug was navigating in dose proximity to the ferry slip and 
piers in violation of the sîâte statutes, which required her to go "as near 
mid-riVér aS may be." That circumstance alone, however, if it in no 
way interfered with the navigation of either vessel so as to tend to bring 
aboùt the collision, bas been in several cases held to be immaterial. 
Whéré there is ample time iand space and opportunily for navigation, and 
fôr avoidiné êach other, such prior faulta are regarded as remote and not 
proximàte causes, and hence immaterial. The Dexter^ 23 Wall. 69, 76; 
The FamkL, 8 Bén. 11; The F. Mi WHsm, 7 Ben. 367; TheDdavm-e., 6 
Ted. Rèj). 195; The Nereus, 23 Fed. Rep. 457; (hyzer v. Oarrm Oo., 9 
App. Cas. 873. In many other cases, where the position of the boat 
Tinlawfttlly navigating near the slips and pièrs has created embarrass- 
ment in the movementô of either, so as to be in direct connection with 
ihe collision as one of its proximàte causes, the violation of the statute 
has been uniformly treated as a légal fault. The'Favorita, 8 Blatchf. 
539; The Maryland, 19 Fed. Rep, 551; The Oolvmim, 8 Fed. Rep. 716; 
The Mortàcèllo, 15 Fed. Rep. 474; McFarlaiiid v. SMy,etc., Oo., 17 Fed. 
Rep. 253; fhe Unde Abe, 18 Fed. Rep. 270; The John 8. Dawy, 29 Fed. 
Hep. 644. 

In the présent case, it oaUnot be doubted, I think, that the position 
of the tug opposite and near to the ferry-boat's slip in New York, when 
the ferry-boat left the Brooklyn side, was a plain embarraasmentto her 
ïiavigatidû. Her predse nmmess to the shore conld not then be de- 
termined by the ferry-boat. Each was bound by the inspectors' rules 
to give signais indicating on which side of the other she should go. 
The ferry-boat chose the signal of two whistles, undertaking to go out- 
fiide of the tug. This signal was no doubt justifiable, as there was not 
joom, considering the other boats between the tug and the New York 
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shore, to go inside of her; while if the ferry-boat's testîmony is to be 
believed, that her wheel was ali tbetime hard' a-starboard, the resuit 
proved that she had not.joomto tum and go outside of the tug. Had 
the tug been in mid-river, wherethe law reqiiired her to be, there would 
hâve beén no embarrassment of this kind; the ferry-boat could easily 
bave crossed the tug's bows, and had abundant room to go between her 
and the New York shore, in fdllowing her ordinary course, The tug's 
unlawful iplace in the river was therefqre one of the proximate causes 
of the Gollisdoh. : h 

Again, the tug had the ferry-boat on her: own starboard hand as the 
lattér was Crossing the river. Th-e burden was therefore imposed upon 
the tug! to 'keep out of the ferry-boat's way. It was imraaterial whicb 
vessel gave the signal of two whistles first. The ferry-boat admits they 
were first given by her. The assenting signais of two: whistles, given by 
the tug, didnot relieve the tug ôf het duty to keep out of the way, nor 
changethé btirdeni imposed by the rUles of navigation. Doubtless the 
tug was riolî bound to go inshorè beyond whait was safe, but nothing 
prevented her backing in time. • She did notreyerge atall. TheonJy ex- 
cuse :given< is that' doing soiwould hâve thrown the bow of the tow out 
into the river, and exposed her.stiU more to the liability of collision.. 
That wouldbe doubtless true TOthin the last quarter of a minute faefore 
the collision, i It could net apply half a, minute or a minute before the 

- collision, -since the baokward movement of the tow would take her out 
;of the 'férry-boat's way much more than her swingto starboard would 
carryher in her way. Some time before the collision, as is évident 
from the pilot's statement, he was apprehensive of collision, because the 
ferry-boat appeared to be eo sIoW, in making her turn. ,)iVhen he first be- 
: camé apprehensive of collision j and. when the ferry-boat was at some 
distance fronii him, though he knew'.the necessity ofher turning, he 
took no sufflcient steps to give.bér,plénty of room to turn around. He 
did not slow uritil within abou/t_300;feet of her, nor stop.his engines un- 
til somewhat nearer, nor back ait ail, This was not a compliance with 
rmaonable prudence to avoidithe;: danger the pilot had seen some time 
before, nor with ths' express requirement of the twentyrfirst rule of nav- 
igation', to -stop and back, when collision is threaten.ed.. T^e tug must, 
;thérefore', on tiiese severalgroundSy be held in fault. 

. But thesè faults do not absolve the,- ferryTboat. from blâme for similar 
neglect to reverse inv finie.. Hêr engin.eer says th9.t he^ot the bel! to re- 
verse only one-third or half a minute before the collision. The danger 
jwàs évident Borne considérable time before th at. The ferry-boat cannot 
ibe'exempt eithér &r delay in reyersingi;or miscalculation in the rapidity 
jofi bôr swing to port. , i; ; 

- ' The libielant in each oaaè is entitleâ to a decfiaeyfig&vDSb both vessels. 
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WiNBEEG V. BeEKELEY Co. Ry. & LUMBEB Co. 

{CH/rcuU Court, 8. D. New York. 1887) 

RemovAI/ oï Catjse— Time to File Pétition— Extension oi" Time to Answeb. 
In New York a case cannot be tried as a cause until there is an issue, and 
net t]hien. unless the issue can be brought to trial by a notice; and altliougb 
the defendàiit; procured several extensions of time to answer, in conséquence 
of wllichiissue was notin time to bring the cause to trial at that term, wliicli 
but for 4h© extensions miglit bave been done, a pétition by the défendant for 
the jrejnoval of the cause ûhder the renxoval act of 1875, § 3, is flled in titne if 
flled at thé next term befbre the trial. 

Motion to Remand Cause. 
Bmiâi & Bovmum, for plaintiif. 
StkMiey & Shepard, for défendant. 

WÀLiiACEj J. The décision upon this motion to remand was leserved 
to considèr the point made by the plaintifF that the application for re- 
moval was not imade at the first term of the state court at which the 
cause could hâve been tried. The plaintifl' insista that the cause cquld 
hâve been tried, within the meaning of the third section of the removal 
aot of 1875, at the October term of the state court, if the défendant had 
not procured several extensions of time to answer, in conséquence of 
which issue was not joined in time to bring the case to trial at that term. 
It bas never been decided in any case to which the, attention of the court 
bas been called that an application for removal is too late when made at 
the first term at which there was an issue in the cause in a condition to 
be tried, except in Gumee v. Oounty cf Brunswick, 1 Hughes, 270. In that 
case, under the laws regulating the practice of the state court, the cause 
which was removed was triable vnthout pkadings. The case is therefore 
an exceptional one. There are expressions in the opinions in Pullman 
Palace Car (h. v. Spech, 113 U. S. 84, S, C. 5 Sup. Ct. Rep. 374, açd 
Murray v. Holdm, 2 Fed. Rep. 740, which imply that the removing 
party is to be held to a stricter rule of diligence, and that the applica- 
tion is too late if made after a term at which the pleadings might bave 
been in readiness for a trial of the cause. In both of thèse cases, how- 
ever, the application was not made until a term subséquent to one at 
which there was an issue of fact or of law in condition for trial ; and what 
was reaUy decided was therefore in harmony with the adjudications gen- 
.^râïïy.; .jTïè^^^^ thé term' at which the application must be made 

is tté first term at which tbere is an issue, whether of fact or of law, 
which is capable of trial, and in a condition to be tried. KnowUon v. 
Conyrei^& Empire SpringCo.fld Blatchf. 170; Fbrrest v.Keder, 17 Blatchf. 
522; S. C. 1 Fed. Rep. 459; Oramer v, Mack, 20 Blatchf. 481; S. Û. 12 
Fed. Rep. 803. 

In the language of Chief Justice Waite in Bablitt v Olark, 103 U. 
S. 612: 

"The act of congress does not ^rovide ïor the removal of a CaUsé at the 
first term at which a trial can be had on the issues, as flilàlly sèttled by leave 
v.29F.no.l5— 46 
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of the court or olherwise, but at the flrst term at which the cause, as a cause, 
could be tried." 

The cause cannot be tried as a cause, by the practice in this state, un- 
til there is an issue, and not then, unless the issue can be brought to 
trial by a notice. Although the Code of Civil Procédure requires plead- 
ings to be servçd within specified times, it also authorizes the courts to 
enlarge the time, upon proper cause shown, and the enlàrged time is as 
much the etatutory time as the original time of service. It bas never 
been intimated that a delay by the removing party to form an issue for 
the whole period of time authorized by the procédure of the state court 
for that purpose is to be deemed unreasonable. 

If, however, the inquiry were to be made whéther the défendant bas 
been guilty of unreasonable delay in putting the cause at issue, it would 
not assist the plaintiflf hère. It is true that if the défendant had not 
procured extensions of bis time to answer, by stipulation, from the plain- 
tiff, and by the order of the court, he would hâve been required by the 
rules of practice to answer at a time which would hâve enabled the plain- 
tiff to notice the cause for the October term, or he would bave been in 
defjiult foi* waiit of an answer. But the plaintiff cannot complain ofder 
lay as unreasonable to which he consented in advance by his own stipula^ 
tion, nor is it obvious how this court can decently assume that the de- 
fendant was not justly entitied to the time granted him by the order of 
the judge, whose duty it waa^ to tefuse the application if there waa ûot 
sufficient cause shown. 

The motion tô remand is denied. 



• HowTH, Adm'r, and others «. Owens, Ex'r, and others. 
(Oireuit Oowrt, 8. D, Qeorffia, E. D. Januafy 4, i887.) 

1. BXBOUTORS Aïrt) AdMKTIBTBATOBS— iPABTIBS TO BlLt SOB AcCOUNTING. 

Where a bill in eqnity prays sccoiint against exectitors, and a gênerai set- 
tlement of the trust, ail the ezecutora are necessary paires. 

3. SAMB—DEMtTKHBH FOB Waiît OP Parties. 

A défendant may object to the bÛl for the want of proper partîes; and, îf 
such defect is not apparent on th« face of the bill, the défendant may plead 
the matterg necessary to show it. 

8. SAiiB— Plba POU Want oï' PÂRTiSs. 

A plea for the want of proper parties is a plea in bar, and goes to the whole 
■bill. 
(Syïlahus by tht Oowt.) 

In Equity. 

C%ar2^ iV^A«w TFê8{, for complunimts. 

/. /2.iSïits82/, for défendants. 
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Speer, J. Thîs waë abill flled originaDy by lëfiaç M^ De Lyon and 
others agalnst Thomas E. Opyd, Julian Hartrîdg'é, and George S. Owens, 
as the exécutera 6f Lévi S. De Lyon. The bill was filed May 26, 1873. 
Complaihant Isaac M. De Lyon died, William E. Howth, his admin- 
istrator, was made a party complainant. Thomaa E. Lloyd died, and 
the complainants proceeded against George S. Owens, the executor, by 
bill of revivor. Julian Hartridge died testate, and Mary M. Hartridge 
q\;alified as his executrix. No bill of revivor was filed against Mrs. Hart- 
ridge as executrix, but, on the contrary, on Juné3,,1879, thelate Amos 
T. Akerman, then of counsel for complainant, took the foUowing order: 

"m THB OIBOriT COUBT OF THE UNITED STATES, SOUTHEKIî DISTRICT OF 

GEORGIA. 

" William E. Howth and others v. George S. Owens and othera. (In 

Equity.) 
"The complainanta auggest that, since tbe last termof this court, Julian 
Hartridge, one of the défendants, bas died; and on their motion it la ordered 
that hiâ namè be stiicken from tbe cause, and tbat the cause proceed against 
tfae other défendants. It is fur ther ordered that tbe time for taking testimony 
in said case be extended to the first day of the next tenu. 

"Joseph P. Bbadlet, Circuit Justice. 
" Jm?w 3, 1879.» 

Tbe bill is ftamed for discovery, account, and gênerai relief. The. 
cause wasiset down for a bearing on the third inat., when the défendants 
filed the foHowing plea: 

"in THB omOtnT COURT OF THE UNITED STATES FOR THE SOUTHERN DIS- 
TRICT OF GEORGIA. 

"Wiîlidin B. Howth, Adm'r of Isaao De Lyon et al., Oomplts., and George 
8. Oibem, Jviiàn Hattridge, and George S. Owens, as the Exeoutors of 
Thomas E. Lloyd, Deceased, Dtfendartta. 

"And thèse défendants, by leave of the court first had and obtained in this 
behaJf, by protestation, not çonfessing or acknowledging the mattera and 
tbings in and by the said bill and the amendments and bill of revivor set 
fortb, alleged and set forth to be true in such manner and form as tbe saaie 
are therein and tbereby aet fortb, for plea thereunto say Julian Hartridge, 
one of tbe défendants in said bill of complaint, departed this life on the eighth 
day of January, 1879, testate; tbat bis last will and testament bas beën duly 
admitted to prbbate in the co^ffl of ordinary of the county of Chatham, in said 
Southern district of Georgia, and letters testamentary were duly issued to 
Mary M. Hartridge, as the executrix of said last will and testament, on the 
eleventh day of March, 1879, and the said Mary M. Hartridge was duly quali- 
fied as said executrix. Thèse défendants further say that the said Julian 
Hartridge was a necessary party, and, since his death, his personal représent- 
ative is a necessary party in his name and stead, as fully appears from the 
allégations of said bill of complaint, inasmuch as it is therein stated and 
cbarged tbat ail of tbe said défendants to said bill of complaint, as executors, 
jointly wasted the assets and estate of their testator, and thèse défendants are 
entitled to contribution from thé estate of the said decéaséd défendant for any 
and ail a'ums^of money that may, under the said allégations of complainants' 
said bill, be decreed to be paid by the said défendants; but yet the said com- 
plainants bave not made the said Julian Hartridges' personal représentative 
a party to èaid bill of complaint. AU which matters aad tbings thèse défend- 
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ants aver tobp trne, and plead the saaae to the saîd bîU of complaînt, and pray 
the judghient of this honolrable cpart in the promises. 

" J. R. Sausst, Splicitor for Defts. 

"Person^ly appeared George S. Owens, one of the défendants in the above 
cause, and on oath says that the forégoing plea is not intérposed fordelay, 
and is truè in point of fact. G-EO. S. Owens. 

"Swornto and subscribed beforê me this twenty-third day of November, 
1886. li. A. Wakeman, Not. Pub,, 0. C. Ga. 

"The undersigned, soh'citor for the above-named défendants, hereby certi- 
fies that, in his opinion, the foregoing plea is well founded in point of law. 

"J. R. SAussY, Solicitor.» 

To this plea the complainants ma^e a. gênerai demurrer. 

The questions to be determined are: (1) Was the représentative of 
Julian Hartridge, co-executor with the other respondents, a necessary 
party?. (2) Does the action of the complainant, ia, striking the name 
of Julian Hartridge from the reciord, bar the suit ? 

The question, who are necessary parties to a bill in equity ? has not 
been defined With the exactitude ■vphichmight hâve been expected with 
regard to ^a g,u^stiori of such frequèût occurrence. It is said by Mr. 
Justice Stôry to he à subject bf great practical importance, and of no 
inconsiderable difEculty, In a great variety of cases. Story, Eq. PL 72. 
."In viewof ftie maxim that courts, ofequitj' delight to do justice, and 
not by halveà; it is a gênerai ruléj subject to varions exceptions, how- 
ever, that ail persons materially interested, either legaUy or benefioially, 
in the subject-matter of a suit, are to be nia4e parties to, it, either as 
plaintiflfs or as défendants, however numerpus they may be, so that there 
will be a complète decree, which w,ill bind them aÛ." jd. Again, it has 
been said, in gênerai, (subject tp certain statutoi^; exceptions,) ail per- 
sons interested in the subject-matter of a suit, wHh respect to its object, 
are necessary parties to the suit. Sometimes, wheo there is a class of 
persons ail haviflg the same interest, and the class consists of so large à 
number of individuals that they could not al] be m'ade parties without 
extrême inconvenience, it is allpwed to name one or more of the class to 
represent the rest, and this may be donc whether theçe parties appear as 
plaintiffs or défendants. Hunter, Suits Eq, 15; Fonbl. Eq. 297. Nu- 
merous exceptions to this rule are cited. Story, Eq. PI. 72 et aeq. 

The bill before the court is framed for a gênerai account- of trust funds 
in the hands of trustées. Hère ail the trustées should bé niade parties. 
Story, Eq. PL 214. Where two executors are boijnd to render an ac- 
count, they should be made parties. Id. 218, and cases cited. It foUows, 
therefore, that the action of the complainant in striking the co-executor, 
Julian Hartridge, from the bill, withdrew a necessary party. No doubt 
the distinguished counsel then representing the complainant was misled 
by section 3444 of the Code of Georgia, which provides: 

"In ail cases which hâve been, or may be, commenced in anyTîf the courts 
of this State, at law or in equity, against two, or more défendants, one or 
more of whom hâve died, or may die pending said case or cases, it shall and 
may be iawf ul for the plaintifC or complainant to suggest said deatfa of record, 
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and to prooeed in the trial of said case or casea against the surviving défend- 
ant, to the extent of their respective liabilitiea." 

This establishes a raie of practice in the courts of the state; but it can 
hâve no efifect in the courts of the United States, where the doctrines of 
equity are administered under the gênerai chancery practice. Mande- 
mUe V. Rigga, 2 Pet. 484. The want of parties is anordinary équitable 
défense. Adams, Eq. 331. Though a plaintîff may be fully entitled 
to the relief he prays, and the défendant may hâve no claim to the pro- 
tection of the court which ought to prevent its interférence, yet the de- 
fendant may object to the bill for want of proper parties; and, if the 
defeot is not apparent on the face of the bill, the défendant may plead 
the mattér necessary to show it. Mitf. Eq, PI. 325. This exception 
mây be also insisted on in theanswer, or at the pleading. Story, Eq. 
PI. 541; 1 Datiiell, Ch. Pr. 287. 

A plea for want of proper parties is a plea in bar, and goes to the 
whok bilï, as well to discovery as to the relief, where relief is prayed. 
Dtoiell, Gh. Pr. 290. 

!For thèse reasons the demurrer to the pleaiâ overruled. 



OsBOBKB and othèrs îî. Babge and others. 
(Où-eùît CûvH, N. D. Ima, G. B. Jatluary Term, 1887.) ^ 

1. PakTNBBSHIP— ASSIGNMBNT POK BbNBFIT OP CRBDITORS. 

6. and E., partners, agréed upon an assignment. f pr the beneflt of creditors, 
and direoted an attorney to prépare tbe necessary papera, and draw up a sched- 
ule of assets, November 6, 1886. Nôyeniber8th, at 8 a.m., thedeed of assign- 
ment ^as executed in the flrm Dame by B. November Sth, at 10 a. m., E., with- 
ont the knowledge or consent of his partner, executed a chattel mortgage of 
the finn stock to secure a note given for indebtedness of the flrm to the pîain- 
titfs, and payable November 9, 1886. BelA that, the assignment having been 
agreed to by the flrm, each partiier was authorized to exécute the deed thereof , 
and the Siame was valid. 

2. Samb— Chattel Mortgage. 

Zeld, further, that, the chattel mortgage not beîng in f artherance of the 
business; neither partner had authority to exécute the same without the con- 
sent of the flrm, and theref ore it was invalid. 

In Equity. Bill to foreclose chattel mortgage. Exceptions to an- 
swer. 

Martin & Wamback and Wright & FarréU, for complainants. 
Kamrar es Borye and W. J. CovU, for défendants. 

Shieas, J. The bill filed in this cause sets forth that on the eighth 
day of November, 1886, the firm of Barge & King, being indebted to 
complainants inthe sum of $2,529.31 for goods sold, executed their cer- 
tain prornissory note, payable on or before Npveraber 9, 1886, for the 
sum named; and to secure the payment thereof also executed a chattel 
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moHgkgè upon the propèrty of thè flj'm, the same being si^ned "Babge^ 
& KiNG, by W. T. KiNQ." To tbe bill filed hereîn, for the purpose of 
forecloâing this mortgage, Barge & King, B. F. Bai^e, W. T. King, and 
Eobert: FuUerton are made parties défendant; and B. P. Barge and Rohr 
ert FiiUerton answer the bîll, setting forth that on the sixth day of No- 
vemberi, 1886, the firm of Baige & King, composed of B. F. Barge and 
W. T. King, being wholly insol vent, the partners mntually agreed that 
a gênerai aësignment, for the behefit of their creditors, should be made 
by the fina to Robert FuUerton, as assignée; that the partners went to 
the ofiBce of an attorney, and diteeted him to prépare the necessary pa- 
persto complète such assignment; that the said W. T. Kingprepared and 
signed the sébédule of assets and liabilities, intended to be attached to 
the deed of as^ignmelit when prepared; and that aboat 8 o'clock a. m, 
of November 8th the said assignment was completed, tbe firm name be- 
ing signed to the deed by B. F;; Barge. It is also averred that the mort- 
gage to complainants was not eieonted until about 10 o'clock a. m. of 
November 8th, at which time the firm of Barge & King had ceased to 
exist; that said King had no authôrity to exécute the mortgage in tbe 
firm name, the same being done without the knowledge or assent of said 
Barge; and that the mortgage is consequently invalid. FuUerton, the 
assignée in the deed of gênerai assignment, sets forth the exécution and 
delivery of the deed, his acceptance of the trust thereby created, and 
aVers that, aà against suçh assignpaent, the mortgage is of no effect. It 
appears, therefore, that, the firni being insolvent, one partner executed 
a deed of gênerai assignment, and, the pther a chattel mortgage to the 
complainants; and the exceptions to the answer présent the question 
whether either one, and, if so,wbiob,C(f thèse instniments, is valid, un- 
der the stiateof facts set forth in the answer. 

;ÀS a général rule, it is held that.èach member of ah ordinàry partner- 
sliip bas authôrity, as the agent of the firm* to do such acts as are neces- 
sary' or usual in the transaction of the business intheordinary way; but 
that, as to acte not in the furtherahéé pf the business of the partnership 
in the ordinàry way, but which may put an end to the same, or tbe 
natural resuit of which is to take the control and management of the 
firm business and property from the partners, it is necessary, to sustain 
the validity of such acts, that it appear that the same were done with the 
assent of ail the partners. As the eflfect of a gênerai assignment for the 
benefit of creditors under the lowa statutes is to convey aU the property 
of the assignors, not exempt from éxecution, to thé assignée, and to 
terminate the control of the assignora o ver such property, it foUows that 
such an assignment, when lawfuUy niade by a firm, practicaUy termi- 
nâtes the business of the partnership; and such an act, therefore, eannot 
be deemed to be done in furtherance of the ordinàry business of the firm, 
but, on the ôbritrary, it terminâtes the business of the partnership, ànd, 
to give it validity, it must ap|)ear that the assignment was assented to by 
àll the partners. Thére are cases wherein, bj'reason of the absence of 
some of the partners, or their injabUity to act, as by reason of insanity 
or the like, à gênerai assignment, executed by one of thé partners, bas 
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heen sustained; but in thege casés the assentof ail haabeen înferred, and 
hence even thèse cases do not présent an exception to the rule that, to 
make a gênerai assignmeut valid, the same must bave been executed with 
the assent of ail the partners. Emerson v. Semier, 118 U. S. 3, 6 Sup. 
et. Rep. 981; Deming v. QoU,S Sandf. 284; Havensy. Hussey, 5 Paige, 
80; Kirby v.IngmoU, 1 Doug. 477; Dana v. IittH, 17 Vt. 390; Stein v. 
La Dm, 13 Minn. 413, (Gil. 381;) Brooh v. SvMvan, 32 Wis. 449; Loeb 
V, Pitppoint, 58 lowa, 469, 12 N, W. Rep. 644. 

In the latter case the suprême court of lowa held that a partner bas 
not the power to exécute a gênerai assignaient, under the laws of lowa, 
without the assent, express or implied, of bis copartner, when the latter 
nmy be consulted, and is capable of expregsing assent or dissent. 

To sustain the gênerai assignment set forth in the answer in tbis cause, 
it must therefore appear that it was executed witb the assent of botb 
partners. It is not necessary that the signature of botb partners should 
be appended to the deed of assignaient. The property aifected by the 
assignment belonged to the firm, and the exécution of the deed in the 
firm name is ail that is needed to pass the title. : The averments of the 
answer show that it was agreed between the partners that the assignment 
should be made, that the person to act as assignée was agreed upon, and 
that the partners jointly gave the instructions for the préparation of the 
deed of assignment, and both signed the schedule of property attached 
to the deed. From thèse facts, thus averred, no other conclusion can be 
fairly drawiï than that botb partners assented to the making of the as- 
signment; and, it not appearing that this assent was withdrawn, it must 
be held tha^t, when the deed pf assignment was executed by B. F. Barge, 
he had authority so to do from his copartner, and the deed is therefore 
the act of the partners, so far as it appears from anything averred or 
shown upon the face of the record. According to the allégations of the 
answer, the deed of assignment was executed before the chattel fl^of tgage 
to cpmplainants. If so, then the title of the property had passed before 
the exeëvition of the mortgage, and the latter would not affect the title 
conveyed to the assignée in trust for the creditors. 

The answer also avers that the mortgage was executed by King alone, 
without the knowledge or assent of Barge, and thàtit is therefore ihvalid 
for want of authority. If a mortgage is given upon the stock în trade 
of a partnership, and under sueh circumstances that the giving thereof 
praçtically terminâtes the business of the firm, rio reason is perceived 
wby the assent of both partners is not as essential to give validity. to 
such ah instrument, as in the case of a gênerai assignment. The mort- 
gage executed to complainautà covered practicàlly ail the stock of the 
ôrm, came due in 24 bours after its date, and gave the mortgageçs full 
power totake immédiate possession of the property, and to sell the same 
for the payment of the tiiôrtgî^è debt. The practical effect, therefore, 
of th» Instrument, if enforced, would be to tënninate the business of the 
firm, and to hand over the çontrol and right of disposition of the part- 
nér^M^ property to a third party. The right to thus destroy the life 
and business of the firm is not possesséd by one of the partners, and, to 
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be valid, ît must appear that such an instrument waa executed by the 
a uthority of ail the partners. 

The position of counsel for complainants, that as complainants, when 
they received the mortgage, did not know of the dissolution of the firm, 
or of the exécution of the assignaient, they are protected, in that they 
dealt with the partner in ignorance of the dissolution of the firm, and 
■without notice thereof, hâs no bearing upon the real point at issue. 
Even if the firm had not been dissolved, or if the assignment had not 
been executed, the right to exécute the chattel mortgage in question was 
not possessed by the one partner; and the complainants were bouud to 
know that the mortgage, being signed by one partner only, would not 
bind the firm uûless ail the partners assented thereto. If, then, it be true, 
as aVerred iû the answer, that the mortgage was executed by King alone, 
without the knowledgc or assent of his partner, Barge, and that the lat- 
terrepudiàted the same as sooH as'notified thereof, it follows that the 
mortgage cannot bedéerned to be the act of the firm, anâ does not bind 
the fitm property. 

The exceptions to the answer are therefore overruled. 



Umion Pac. Ky. Co. V. Leavenworth, N. & S. Ry. Co. (In Equity.) 
XiEAVENWOBte, N. & S. Ry. Co.'*. Union Pac. Ry; Co. (At Law.) 

(Circuit Oourff P. Kamas. February 4, 1887.) 

1. RàiiLïtOAD CoMPÀOTBs— Eminbnt Dômaut— CKOssiNa ov Rtoht of Wat— Laws 
OF Kabbas— PàCiFic Raibwat AoT U. 8. 1863, § 15. , 

Section IS of the Paciflo Bail ways act of July 1, 1863, inoorp.orating the Union 
Pacific Bailway, and pro viding " tnat àny other railroada now incorporated, or 
hereafter to be incorporated, -shall hâve the right tô «onnect their road with 

'■'■•■ the road and branches provided for by this act, at snch places^nd upou such 

,: ju8t.and,equitabletermsa8 the président of the United States may prescribe, " 
doés not place the right of wày of thé Union Pacific Railw&y beyond the reach 
of the poWér bf eminent domain of the state of Kansas, nor exempt it from 
' the operatîoniW the laws of the state respecting the crossing and Connecting 
of railroads, and the condemna-tion of property for thèse purposes; followihg 
ÎTnton PacSy. Oo. v. Burlington, éi'M.B. B. C'o., 1 McCràry, 453; S. C. 8 Fed. 
Rep. 106. 

8. Samb— CosTDBMîfnia Geossins o-wbbAnothbh Bailhoad— Spécial PBoniiBD- 
rNGi-^Pi.BApnîG(^Co?fp. Laws Kan. 1§79, C?. 33, § 47. . 

A prôçeeâing instituted under. section 47, Comp, Laws Kan. 1879, e. 23, in 
the district' 'ccniirt,by one railroad cofnpany to condemn a crossing' over the 
right Of way of anotherrailroad; iiï-not a civil action, but a spécial, proceeding, 

: , and, 88 siich,.tl|ie ordinary raies of pljsadiiig do not apply, . 
,8^ Same— Sélection or GoMMissuoîiipi^,',. i ; 

In à ttroce.eding begun by b'ne rarlroad coihpany to havè comniîssîoners ap- 
pointes toascertain we compeuèatioii' to be paid to another railroad ooQipany 
ror<ci;os^ing the latter's right of way, and the points and manner of sucKcross- 
iag, the d«if^ndant should be heard in the sélection of such commi8sionërs, 
almoU^h thëii: iiction is not final, but subjé'ct to reviéw by the court. 
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4. Sàmb— RAHiKOAD Mkh. . . , t, 

The duties iipposed upon such commisaioners are beyona tno mère valuation 
of property, and some, at least, of their number should be railroad men. 

5. Samb— Point of Cbossing — Dutï ov Commissionbes. 

The deinand by the petitioners for a crossing at a particular poîntis not 
concJusive, and doeé not limit the inquiry. It js the duty of the commission- 
ers to détermine the points and the manner of crossing, as well as the amouiit 
of compensation. 

In Eqùit^. 

/. P. Usher, for Union Pac. Ry. Co. 

E. SfMinga and L. Baker, for Leavenworth, N. & S. Ry. Co. 

Bhewee, J. There are two cases pending between thèse parties. The 
finst là a bill filed by the Union: Pacific Railway Compiany to restrain the 
Leavenworth, Northern & Sotithern Railway Company from cirossingits 
right pf way. A preliminary injunction is asked. The question pre- 
sented is whether the complainant's right of way is beyond the reach of 
the stàte's power of eminent domain; for that the défendant does not 
propose any forcible entrancé upon the complainant's right of way, but 
seeks, by proceedings under thé statute of tile state, to acquire a légal 
right to cross, is clëa,r. 

The question piresented can hardly be consideréd an open one in this 
court; for it was decided adversely to complainant by my predecessor in 
the case oî Urdon Pac, Ry. Co. v. Burlington, & M. R. R. Co.,\ McCrary, 
452; S. C. 3 Fed. Rep. 106. See, also, the casé pf Northern Pac. R. 
Co.v.St. Paul, M. & M. Ry.Oo., 1 McCrary, 802, S. C. 3 Fed. Rep. 
702, in which a similar décision was made by Judge Nelson in Minne- 
sota; also the case of U. S. -t. RaUroad Bridge Oj., 6 McLean, 517. 

A rule of property thus announced should not bè set aside by the same 
court in after years, unlesS the ruling was clearly erroneous. It is true 
that the précise reason now ad:vanced by coùnsel may not hâve been pre- 
sented tb or consideréd by Judge McChaéy; at least, no référence is inade 
to it in his opinion. It may hâve been presented, and deemed by him 
of not sufiicient importance to require spécial mention. That reason is 
found in the fifteenth section of the Pacific Railroad act of July 1, 1862, 
which reads: 

"And be it further enacted that any other railroad company now incorpo- 
rated, or hereafter to be incorporated, shall hâve the right to connect their 
road with the road and branches provided for by this act, at such places, and 
upon such just and équitable terms, as the président of the United States may 
prescribe." 

The argument, briefly stated, is that one road cannot cross the track 
of anothèr without Connecting the two roads; that congress bas legislated 
upon the subject of connection with complainant's road; and that, where 
congress bas legislated on a tnatter within its jurisdiction, such législa- 
tion excludès and supersedes ail state action. Even if it were conceded 
that congress had the power to enter the territory of a state, and, for any 
purpose, éistablish a line through its center over which the state had no 
right of crossing,— a sort of Chinese waU, dividing the state into two 
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portions, inaccessible to each other, a concession I should never be will- 
ing to make, — it is clear to my inind that no assertion of such a power 
was ever contemplated by, congress in the Pacific Railroad législation. 
The most that can be claimed under the section quoted îs that congress 
inténdéd that no road should be prevented bystate législation from mak- 
ing a connection with the Pacific Eailroads, if, in the judgment of the 
président, the necessities of the gênerai government required such con- 
nection. It would be a strained and annatural construction to hold that 
retaining the right to establish a connection carried ivith it an implied 
déniai of the power of the state tp authorize a crossing. I think, there- 
fore, that this reason is insufficient to sustain the claim of complainant, 
and I fully conçur vith my predeçcsspr in the views expressed by him 
on the gênerai question in the opinion heretofore referred to. The ap- 
plication for a preliminary injunciion will be denied. 

The other case is one institutëd by the Leavenworth, Northern & 
Southern Railway, Company, under the statu tes of the state, in the dis- 
trict court ofWyandotte county,.to condemn a crossing over the right of 
way of the Union Pacific Railway Company. The case, thus commenced 
in the state, wàsby the latter conaiœ.ny removed to this court. A mo- 
tion to remand was made by the former company, and last week over- 
ruled by Judge Poster. I shall nol review this ruling, but accept it, 
for the purposes of this case, as correct. And yet I may be pardcHied 
for adding, in yiew of what was said by counsel on the argument, that 
if thia ruling, is to be considered as an affirmation that the case at 
bar is within the Ùmits of the stimulation of April 13, 1885, in the 
case of State v. K^tisas Peu;, Ry. Oo., in this court, and that such stipu- 
lation is only biflding upon the conscience, and may not be enforced 
in the courts, I am not prepared to assent to it. Two years ago this 
company proposed to the staté, in settlement of pending litigation, to 
stipulate not to remove certain cases from the courts of the state to 
this court. That proposition was acçepted, and the litigation termi- 
nated. Now, while I am aware pf the décision that a corporation hav- 
ing the right of removal to the fédéral court cannot be compelled to 
abandon that right as a condition of doing business in the state, yet 
there are many légal rights which a party may voluntarily surrenderj 
and I am not prepared to hold that, when a party voluntarily and for 
good considération enters into a solemn contract with a state that it will 
waive its right of removal of its causes from the courts pf the state, a 
citizen of that state may not enforee such contract. There may be some- 
thing more than a question of good faith and morals in this; there may 
be some matter of légal right. I do not prétend to décide the matter, 
but simply désire to give notice lijat, so far as I am concerned, that 
question is still ppen. 

Passing now to. the merits of theease: Défendant bas filed a motion 
to set aside the appointment ofcommissioners, on the groun^ that such 
appointment was made without notice to it, and also for leave to file 
answer to the pétition, and that time be given therefor in accordance 
with the Cîode of Civil Procédure, to-wit, 20 days. The proceeding was 
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institiited under the fifth paragraph of section 47, c. 23, Comp. Laws 
1879, which, after authorizing the crossing by one road of thé tracks of 
another, réads: 

"And if thé two corporations oannot agrée upon the amount of compensa- 
tion to be made therefor, or the points andraanner of suoh crossings and con- 
nections, the 83.me shall be ascertained and determined by three commission- 
ers, to be appointée by the district court of the county in which such crossing 
or connection is proposed to be made." 

New, without discussing the various suggestions and arguments which 
hâve beeh made in respect to thèse motions, I wiU state briefly my con- 
clusions: 

1. The proceeding is not a civil action, as defined in the Code, but a 
spécial proceeding. As such, the ordinary raies of pleading do not ap- 
ply. It is intended to be summary and speedy. In ordinary condçm- 
nation proceedings to take private property, there is a preliminary in- 
quest by the county commissioners, or a specially appointed board , from 
which an appeal as to the amount of compensation may be taken to the 
district court. Even in such cases possession of the property may be 
taken by the railroad company pending the appeal. Hère there is no 
such preliminary inquest. The proceedings are initiated in the district 
court. As the property over which the right of Way is sought is already 
devoted to public use, the extra protection of a second inquiry is deemed 
unneceseary. But, aithough initiated in the district court, tiie proceed- 
ing is none the less a spécial ohe, and, as delay may work great injury, 
it should be as speedy as is consistent with fuU protection. It does not 
become one corporation, which has itself invoked the state's power of 
eminent domain, to be captions and technical in seeking to restraiu an- 
other from the exercise of the same power. 

2. Though a spécial it is a judicial proceeding, and a vital élément of 
judicial proceedings is notice to the party against whom a right is as- 
serted before a, final détermination of that right. While the action of 
thie commissioners is undoubtedly not final, but subject to review by 
the court, yet their functions are so importaiit that it is no more than 
fair that the défendant be heard upon the question of the proper persons 
to be appointed. I do not mean to affirm that a failure to notify the de- 
fendant prior to their appointment renders the whole proceeding null and 
void, providing due notice of the time and place of their meeting and 
action be given. Whether it does or not, justice requires that défendant 
be given an opportunity of being heard in their sélection, as in the sélec- 
tion ofjurors in an ordinary action at law. 

3. The duties imposéd upon such commissioners are beyond the mère 
valuation of property, and therefore some, at least, of their number should 
hâve expérience as railroad men. 

4. The notice served upon the plaintiff was sufiicient to justify the 
commencement of this proceeding. 

5. Aithough the petitioner miay demand a crossing at a particular 
point, suçh demand is not eonclusive, and does not limit the inquiry, 
but. it is thé duty of the commissioners to détermine the point and 
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mannerof ci-ossîng, as well as the amount of compensation, havîng due 
regard to the interests of bçth roads, as well as those of the public. 

6. As in its bill in equity the complainant avers the légal existence of 
the défendant corporation, snch legaJ existence will be assuined, unless 
proof to the contrary is offered. 

The motion, therefore, of dçfendant, for leave to answer in 20 days, 
will be overriiled, without préjudice to its right to présent auy défenses 
to this proceeding at the time named for the appointment of cbmmis- 
sioners. The motion to set aside the appointment of commissioners 
heretofore made will be sùstained, and on Wednesday next, February 
9th, at 2 o'cloçk, at my chambers in Leavenworth, I will proceed to ap* 
point new cominissionérs, at which time and place I will hear such sug- 
gestions as either party may hâve to offer in respect to the proper parties 
to be appbinied. 



Mercantile Trust Co. «. Pittsburqh & W. R. Co. 

(dreuit Court, W. If. Penntyieania, February 14, 1887.) 

1. iBAiiJioAii COMPÂNiEB—MOKTGAsÈ—REcrœrvER— Intervention. 

TheapjJoiiJtmônt of receiversof a railroad Company, pendingstatutorypro- 
ceedings; in dnçther court against the company for the assessment of construc- 
tion damages, does not interfère with the prosecution therebf , nor is the plain- 
tiff therein bound to bring in the receivers. It is thelr business to intervene, 
and make défense, if they wishto do SQ. 

8. SaMB— JUBISDIC^ON— COLLATEHAL ATTACK. 

The jurisdiction of such court cannot be called in question collaterally. On 
the ground of a supposed.mista'ke in holding the plaintifE's case to be within 
'Oie Statutbry'remedy. . ! • 
8. Samb— Peiobitïot CtAms— Damages to Lot-Owners. 
, < The claim pf a; lot-owner for damages, resulting from the construction and 
,i maintenance on ihe Street in front of his lot of a railroad moùnted on treâtle^ 
woriî, is pàrâifioùnt to the claitùs of the railroad company's mortgage creditors. 
4. Samb— Waitkr— CoNSïKticTiON DP EoAD IN Strbet. 

,. The lot-pwner does not waive his paramount ri^ht by allowing the railroad 
Company to construct its railroad on the street without flrst making compen- 
sation or givingsecurity accordingto the constitutional requirement. 

In Equity. 

Sur exceptions to master's report on pétition of John A. Verner for 
an order on receivers of Pi'ttsburgh & Western Railroad Company to pay 
judgtnent for damages from construction of railroad, obtained by him in 
the court of common pleas of AUegheny county, Pennsylvania. 

John S. Ferguson and James T. Buchcman, for exceptions &c parte pe- 
titioner. 

Johns McCleave^ for exceptiona ex parts receivers. 

AcHESON, J. 1. The appointment by this court of the receivers did 
not oust the jurisdiction which the court of common pleas had previously 
acquired of the proceedings against the railroad company instituted by 
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the petitioner for the ascertainment of his damages, nor did it operate 
as a stay thereof . Neithpr was the petitioner bound tb bring in the re- 
ceivers as défendants, as he was seeking no relief against them. It was 
their business to inteirene, and take défense, if they wished to do so. 
High, Rec. §§ 258-260; Traei) v. Krd Nat. Bank, 37 N, Y. 523. The 
master was therefore correct in his détermination that the petitioner's 
rights as a judgment créditer are not to be denied récognition simply be- 
cause he proceeded in the prosecution of his suit without making the 
receivers parties, or notice to them, and without leave of this court. 

2. We concur with the master that it is not open to the receivers, or 
to the mortgage creditors, in a collatéral way, to question the jurisdic- 
tion of the court of common pleas on the ground that the trestle-work 
built on the street in front of the petitioner's property, aud by reaaon 
of the construction of which his damages arose, was not an "embank- 
ment,'' within the meaning of section 10 of the act of February 19, 
1849, (Purd. 1423, pi. 47,) and therefore that the proceedings in the 
court of common pleas weré unauthorized by that act. It was for the 
court of common pleas to détermine whether the trestle-work was such 
an embankment. The conclusion of that court upon that question pre- 
sumably was right; but, whether so or not, it is not impeachable collat- 
erally. It may be added that, if the petitioner's case was not embraced 
by the act of 1849, then, under the ruling in Pennsylvania R. Oo. v. 
Duncanï, 111 Pa. St. 352, 5 Atl. Rep. 742, his damages were recover- 
able in a common-law action. The subjeot-matter of the claim being 
thns within the gênerai jurisdiction of the court, it foUows that, if any 
mistake was made, it was, at most, in the mère form of procédure. In 
any viewy however, the tribunal for the rectification of the supposed 
error is the suprême court of Pennsylvania. Standing in full force, the 
judgment must be treated hère as conclusive. 

3. This brings us to the considération of the question whether the 
petitioner's claim is of such a kind or nature as to be entitled to pay- 
ment out of the funds in the hands of the receivers in préférence to the 
claims of the mortgage creditors. The learnéd master held that it was 
not. From this conclusion we are constrained to dissent. It is true 
that no part of the petitioner's lot of ground was appropriated by the 
railroad company, and, in viewof the décision in ÀUegheny Œty v. Moore- 
head, 80 Pa. St. 138, it may even be conceded that the petitioner had 
no title in the soil of Bank Lane, the street upon which the railroad 
was built. But the rule which absolved a corporation, acting under 
the right of eminent domain, from liability for consequential damages 
to private property, neyer had any foundation in natural justice, and 
has been abrogated by the fundamental law of Pennsylvania, which en- 
joins compensation to be made alike for the taking, injury, or destruc- 
tion of private property. Const. 1874, § 8, art. 16; Pus^ v. AUegheny 
City, 98 Pa. St. 522. If, then, the petitioner had no prôprietary title 
in the soil of Bank Lane, he had an easement therein appurtenant to 
his abutting lot of ground, and, his property having been injured by 
the construction and maintenance of the trestlerwôrk on the street, his 
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case undoubtedly is within ail tie provisions of thé above-cited section 
of thè^boDstitùtioh, whicb, after prescribing compensation, déclares; 
^'WMch compensation shallr be paid or secured before such taking, in» 
jury/or destruction*"' Thus, damages resulting from the injury or dé- 
stirllictioû of private property are put upon the same footing as damages 
sustaihed jby a direct appropriation. This is as it should be. 

NptjtTj in TFësfem Penneylvania R. Co. v.Johmton, 59 Pa. St. 290, it 
ivas héM that a land-owner's claim for damages, arising from the taking 
of pfoperty, is paramoiint to a mortgage given by the railroad company 
before the damages were assessed and paid, or secured to be paid; and 
ia Lycoming Gaa & Water Co. v. Moyer, 99 Pa. St. 616, this principle 
was applied to a case of consequential damages, it being theré decided 
that a mill-owner's daim for damages, resulting from a decrease in the 
flow of water in his mill»race, which the company caused by interfering 
with the run which supplied his miU, was a continuirig lien on the cor- 
porate property, extinguishable only by payment, or security for pay- 
ment. In the former of thèse cases it was distincily ruled, also, that 
the claimant's paramount right was not lost or waived by allowing the 
corporation to construct its railroad without first making payment or 
giving security. 

What superior equities bave the mortgage bondholders hère? We 
perceive noue. It cannot be pretended that the petitioner, by word or 
act, misled them. Moreover, inquiry whether the railroad company 
had discharged the claims for construction damages was a matter of com- 
mon prudence. If thèse creditors made no investigation, they hâve only 
themselves to blâme. In fine, thè mortgagees, having no other or bet- 
ter title than that of the railroad company itself, can with no more justice 
maintain a railroad, mounted on trestle-work on the street in front of 
the petitioner's property, to his permanent injury, without making him 
compensation, tiian'the corporation could. 

The petitioner's exceptions to the master's conclusions of lAw must be 
sustained, and ail other exceptions overruled, 

Let a decree be drawn in accordance with this opinion. 



Wyman V. CiTizBNs' Nat. Bane of Faribault. 

(Oireuil Court, D. Minnegota. Pebruary, 1887.) 

National Banks— LenduTo Monbt UiîLAWPin,LT— Penalty. 

Biev. St. U. S. § 5200, providing that tbe amount for which any one indi'- 
vidual' or ârm shall be indebted to à national bank sball not exceed a certain 
sum, wben such a bank violâtes the provision by lending to one person an 
amount in excess of thé limit, such person cannot set up the violation of the 
Statute as a défense to his liabilîty on the note. If a penalty is to be enforced 
againstthe bank, it can be done.only at the instance of the government. ▲ 
contract entered i'nto by the bank in violation of this section is not void. 
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A bill of complaint is filéd by the complainant asking that a promis- 
sory note signed by bim as a joint maker be dedared void, and that the 
défendant be required to deliver up the note for cancellation. The bill 
charges, in substance, that on the twelfth day of January, 1886, the firm 
of Jesse Ames' Sons borrowed of défendant $5,000, for which a promis- 
sory note vaè given, payable in four months, and that plaintiff, not a 
member of the firin, signed said note as a maker thereof; that the firm 
procured and indueed him to sign the note for the sole purpose of evad- 
ingthè provisions of the banking law, (section 5200, Rev. St. U. S.;) 
and that the fects were well known to the défendant. It also appears in 
the bill that the bank bas obtained a judgment, in which the amount of 
this note is iiicluded, against Jesse Ames' Sons, but the complainant was 
not made a party to the suit, and no judgment was obtained against him. 
A demurrer is interposed. 

D. 4. Secombe, for complainant. 

Oole, BramhaU <fc Jlfoms, for défendants. 

NeesoiIî, J. It is well settled that the fédéral courts no longer hâve 
jurisdiction upon the ground that the défendant is a national bank; but 
it is insisted that jurisdiction obtains under section 1 of the act of March 
3, 1875; for the amount involved is over $500, and the suit arises, as 
plaintifi' claims, under a law of the United States. I think the décisions 
of the United States suprême court heretofore made warrant the conclu- 
sion that objections of the character presented to a breach of the bank- 
ing law by a national bank can only be urged by the govemment, and 
the subsUmbe of complainant's bill of compkint is virtually an objection 
to the breach. In this case the other makers of the note, who received 
the considération, could not escape payment although the mqney was 
loaned in violation of the act. This is conceded. The contract is not 
void as to them, and I see no equity in releasing the complainant, and 
applying a différent rule to him. He knew the obligations assumed 
when he signed the note to aid the plaintiff in making the loan, and he 
was equally liable with the othôr makers. The true rule is that, if the 
bank is to be pjinished for a violation of law, the govemment must en- 
force the penalty, and not aU individual. The banking law, when fully 
examined, does not make the contract entered intdinvJolationof section 
5200, Rev. St., void, and the stockholders are not to suffer when such 
a daim is made, under the circurastances suggested in the record. If 
it is désirable to punish a bank for a violation ôf law, I bave no doubt 
the proper officer of the govemment would, on sufficient proofe, com- 
mence proceedings. 

Demurrer sustained, and bill dismissed. 
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Eelley and another v. MoRRELLè 
iÇUreuit Oourt, D. Minnetota, February, 18Q7.) 

1. QuabdiAn and Wak»— Guahdianîs ;SALœ— Rbcobd of Guabdian's Appoint- 

MKNT— Prbstimftion AS TQ Not;[cb. 

The record of a probate court of tbe territory of Minilèsota, in tbé matter of 
the appointmënt of a guardian, (a)recited that "on this third day of Decem- 
ber, 18S6, " câjne A., petitiôning fpr his appointmënt as guardian of bis noi>- 
resident minor chiidren, they havjng real estate In the county; (3) ordered à 
bond to be flled by him; (S) ordcrëd his appointmënt, (reeiting the flling of 
the pétition and bond;) and (4) set out a copy of the bond, dated December 
,■ , 6th, Jtrdid not afflrnjatively appeàr from the record ti(iat the notice required 
tp be giyen to ail persons interested was given. Séld, thàt, the court being a 
tourt of record, and not sti-ictly one of spécial and liiniied jurisdictiôn, and 
the manner of notice to interested parties required by the statute bejng left 
to its discrétion, it must be presumed, as bearing. upon the validity of a 
subséquent guardian's sale, that proper notice was gîyeii. , 

2. Samb— FoBM DP Bond— Whbthkb Dbfkct JurasDicTtoWAi.. 

If a guardian's bond is given to the wards instead of to the probate court, 
the approval of it is merelyan error in a matter of procédure, and a.subse» 
. quent sale of the ward's real estate is not thereby invalidâted. 

,. Suit for Partition, 

, Pterce tfc Crewg'e, fpr complaînàntâ. ; 

CAos. Z). iTerr, for défendant. 

,, Nemon, J. This is abill in ,form for a partition of real property. 
The complainants claim an undivided one-third of the régi estate de- 
ecribed, and allège that the défendant owns the remaining two-thirds. 
The défendant in hjs answer dainishe is the owner of the entire prop- 
<prty., His title to the one-third rèsts on a sale by the guardian, of non- 
reeident minors ordered by the probate court of Morrison county, Minne- 
sota, and made pursuant to.suchdicense on January 17, 1857, and çon- 
firmed February 2d foUowing* . A dêed was executed and delivered to 
the purchaser, February 17th. The complainants' title is traced through 
Dorothy J. Sturgis, the mother of Sarah J." Kelley, and through her 
fiister and a brother. To sustain the complainants' title, an atlack is 
made upon the proceedings of the probate court appointing the guardian, 
and subséquent proceedings resulting in the sale of the minors' interest in 
the property.. 

The évidence introduçed to show the appointmënt of a guardian is the 
fpUowing record: 

"IN THE MATTER OF THE GTTAEDIANSHIP OF JENETTE A., SARAH JANE, 

AND JOHN K. STURGIS. 

"December Term, A. D. 1856, of the Probate Court of Morrison County, 
Minnesota Territory, held at Little Falls by ChessmanGotjld, Probate Judgê. 

"Now, on tliis third day of December, A. D. 1856, cornes "William Sturgis, 
of said county and territory, by his pétition, and says that lie is father of Je- 
nette A.,Sarah Jane, and John K.- Sturgis, minors; that Jenette A. wastwelve 
years of âge on the twenty-fourth day of November, A. D. 1856; that Sarah 
Jane was ten years of âge on the twentieth of October, A. D. 1856; that both 
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are résidents of St. Joseph county, state of Michigan; that John K. Sturgis 
was six years of âge on the twenty-third d,a.y of March, A. D. 1856, and is a 
résident of Johnson county, state of lowa; that said minora are seized of cer- 
tain real estate; and that, to'protect and préserve the légal rights of the said 
minors, it is necessary that somé proper persoii be appointed gùàrdian of their 
said estate, and that thé said William Sturgis asks that he^bè appointed sUeh* 
guardian. It is theref ore ordéred by the court that the said William Sturgis; 
be, and he is hereby, required to file in thia office his bo;id in Ihe pénal suni 
of one thousand dollars, with sureties to be approved by the court. On read- 
ing and flling the pétition of William Sturgis, asklng to be appointed guard- 
ian of the estate of Jenette A., Sarahi Jane, and John K. Sturgis, minora' 
und!er the âge of fourteen years, and on réading, flling, and approving the 
bond executed in due form of law to the said rainors by the said William Stur- 
gis, with suffleient seeurity, it is ordered that letters of guardianship of the 
estate of the said minora issue to the said William Sturgis, and that he be ap- 
pointed such guardian aforesaid, according to the prayer of gaid pétition." 

Gopy of the bond filed in thç probate court by William Sturgis, guard- 
ian of the estiate of Jéhette A. , Sarah Jane, and John K. Sturgis; 

"Know all'fiâenbythesei présents that we, William Sturfeis, N. Eiehardson, 
and T. M. Smith, are held and flrmly bound linto Jenette A. Sturgls/Saràh 
Jahé Sturgis,' and John K. Sturgis, minors under the âge of fourteen years, 
in the pénal Bum of one thousand dollars lawful money of the United States, 
to be paid to the said minors, their executors and administrators or assigns, 
to which payment well andjlfl^uly to be made we bind ourselyes flrmly by thèse 
présents. .'",'' 

"Sealed with our seals and dated this sixth day of December, 1856. 

"The condition of this obligation is such that if theabove-bounden William 
Sturgis shall and will in ail things discharge the duties of a guardian of the 
estate of fhe said minors according to law, and rendera true and just account 
of ail moneys and properties received by him, and of the application thereof , 
and of his guardianship in ail respects, to any court having cognizance thereof 
when thereby required, thei this obligation to be void; else to remain in full 
force and virtue. William Sturgis. [Seal.' 

"N. RicHARDsoN. fSeal.' 
"T. M. Smith, [Seal.; 

"Sealed and delivered in présence of James Hall and Ghessma^ Gould. 

'^Territory of Minnesota, County of Morrison — ss.: On this sixth day of 
December, 1856, appeared before me William Sturgis, N. Eiehardson, and T. 
M. Sfaiith, iséverally known tô me to be the persons described in and who exe- 
cuted the foregoing bond, and respectively acknowledged that they exécute the 
same. ' Chessman Goitld, JudgeofProbate." 

Also a record is introdùced, dated December 24, 1856, of a pétition 
of the guardian to sell the real estate, and the appointment of appraisers, 
and an order for the sale. 

It is urged that in the record it does not affirmatively appear that notice 
required by law was given to ail persons interested that an application 
for the appointment of a guardian would be made, 'and for that rea- 
Bon the subséquent proceedinga are void, including the sale. The pro- 
bate court of the territory of Minnesota had original juriediction of the ap- 
pointment of a guardian, and could direct a guardian's sale. Il was not 
a court of spécial and limited jurisdiction, strictly speaking. It was a 
court in which records are required to be kept of ail proceedinga. It was 
v.29F.no.l5— 47 
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a court ofsuperior jurisdîction, and full faith and crédit are due to îts 
bflSciàl acts, when regular on the face of them, as much so as are due to 
the officiai acts of other courts of record; and, while inthis case the rec- 
qrd is sileiat upon the matter of notice of the application for the appointa 
ment of a guardian, it does show that the minors were non-residents, 
and it appeaps in the pétition for the sale that they had real estate in 
Morrison countyj and every fair intendment must bemade that the court 
gave suçh notice as the law contemplated before it assumed to act. The 
court hàd jiirisdiction of the subject-matter, and the manner of notice 
of the àppointment of guardian was left to its discrétion. The notice is 
presumed to hâve been given, as the court passed upon the question 
when the àppointment was made. 

I thinkthè^case of Ongnonv. A8tor,2 How. 319, is in point. The ex- 
ercise of jurisdidtiôri iù appointing a guardian warrants the presumption 
that everything necessary was done before the court acted. In every 
other respect there is a subptantial comphance with the statutes relating 
to the sale of thei property by the guardian. The bond which the stat- 
ute required to be given to the probate court was given to the children; 
but this is a matter of procédure, and, at most, it was an error of judg- 
mént in thè court to approve and accept it, and does not render void the 
subsequéht sale. 

It is unnécessary to corisider the other questions raised. 

Decree iot défendant; and it is so ordered. 



TucsK V. Olds and another. 
(Oireuit Court, W. D. Michigan, 8. D. December, 1886.) 

Watkbs aiïP Wathb-Codusbs— Dock oh Lake Shobb. 

The owner of the adjacent land has a qualified proprietary interest in the 

. soil Under tliè edge of the Bhore of a lake, so as to give him the rigbt to con- 
struct aïkd maîntaii^ a dock along the shore, and extending the necessary 
distance under the water ; and, when thus erected, the dock is an appurte- 
nance of the real estate. 

CHATTBIi MOBTaAGE— NOT FiLBD— MOBTGAGB ON DoCK— ExbCUTION LeVIBD 

XIPON Laitd-tHow; St. Mich. § 6i98. 

A chattel mortgage upon a dock of which the mortgagor is left in posses- 
aion, no interest in the land upon which the dock is situated being transf erred 
to the ihortgagee, ia void as against an exécution levied upon the land by a 
judgment créditer of the mortgagor, the mortgage not being filed till after 
the levy of the exécution. How. St. Mich. § 6193. 

Eqcitt— CBBbiTOBS* Bniii— Lbvy of Execution— Filino Moetgagb aftbb 
Lbvt. . 

Ths filing of a chattel mortgage on a dock situated upon land belonging to 
the mortgagor, after an exécution bas been levied upon the land, puts such 
an obstruction in the Way of the judgment creditor realizinghis just satisfac- 

: tion out of the property of the défendant in exécution as is calculated to in- 
spire dbubt and apprèhe^ision in the mi^ida of purchasers, and prevent their 
bidding upon the proppr^; and the judgment creditor may maintain a cred- 
itors' bill to bave such làortgage decl&red fraùdulent and void, and to bave it 
set aside. 
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In Eqiîity. Bill in àidof éxecution. 
Taggart,WokoU & Oansoh, for comi)\a.ina,nt. 
Dart& Ccdl a.nd 0. A. WdfyfoT deîenûanta. 

SevîsbéNs, J. The complainant in this cause .obtaîned a decree in 
this court for the sumôf 51,145.67, which, witH the accruing interést 
and costs, tenlains wholly'unpaid. He obtairièd tod issued an exécu- 
tion fbr the collection of his decree, and it was levifed upon the right, 
title, and interést of Olds in fractional section 7 , in a township in Char- 
levoii coiinty. The land in thia fraction îs only a small portion of a 
fùU section, and lies in the north-east corner ofwhat would be thé entire 
section, were not the rest of it covered, as it is, by Pine lake, a considér- 
able sheet of water, into which at one end fldws the Eiver Boyne, and 
out of which, at the other end, flows a currerit, throiigh a short channel 
and a small intermediate lake, into Lake Michigan. The fraction has 
an eastern line rather longer than the northern, and on its extrême 
southem point is a dock, built, so far as appears, in the ordinary 
way. The eastem line of the fraction terminâtes ât the south, accord- 
îng to the government survey, at a stake on the shore of the lake, after 
running a certain number of chains from the north-east corner of the 
fraction. The shore of the lake has since reeeded, and the stake can- 
not be found. If the fraction extended southwardly to the old shore of 
the lake, as claimed by the complainant, the dock would be nearly ail 
of it on the front of this description. If, on the other hand, it stopped 
at the south end of the distance of the measured lineof the survey, which 
ends at some distance north of the lake shore, nearly ail of the dock 
would be ori the adjoining land. 

The complainant now files this bill in aid of his exécution, and the 
gravaraen of his complaint is that Olds, in whom is the légal title to the 
land, executed a chattel mortgage to Aylesworth upon the dock, as secu- 
rity for anamounttherein named, which mortgage, although dated some 
two months prior to the lévy of exécution, was not, it is àlleged, ex- 
ecuted until after such levy. The mortgage was not filed until several 
days after thé levy, and tho complainant's allégation is that it was a 
fraudulent device, in which the défendants co-operated, contrived to em- 
barrass the complainant in the sale of the property on exécution; and he 
prays that it may be declared fraudulent and void', and that it may be 
sel aside. It is alleged that the défendants insist that this dock is per- 
sonal property, and this is, indeed,implied by the giviûg and taking the 
chattel mortgage; whereas, the complainant claims that it was real es- 
tate, that it Was therefore covered by his levy, and that the défendants' 
pretenses and action upon the theory that it was personal property ob- 
struct his exécution. The défendants, admitting the decree, the exécu- 
tion, and the levy thereof on section 7, and the giving of the chattel 
mortgage on the dock, nevertheless insist that the mortgage was given 
bona fide at its date, but admit its filing was after the levy. They also 
allège that the dock is oûly in very small part on section 7, this allé- 
gation resting on the théory that the eastem Une thereof terminated at 
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the Southern limit of the distance given for it in the survey. They also 
claim that it is personal prç^ïty, and say the mortgage is valid. They 
claim also that Olds had thés right io mortgage the dock, and thereby 
impress upon it the character of personal property as between himself 
aûd his inortgagee; that he had a right to mqrtgage independently of the 
levy; and that. the question \5^hethejr the mortgage is defeated by the 
levy, or tOiWhat.extent it;ia s,ubprdinated to.iti cannot be determined 
hère, butwill be matter fo:|: future settlement, if it e.ver becomes neces- 

In such a prçceeding as this, and with only thesè parties before the 
court, DQ: adjudication can.be made by its decree, upon the question of 
boundarieg,, vrfiich can conclude any one exoept the parties to this suit. 
But, for the purposes of the présent. case, it may be rightfuUy assumed 
that the oldishpreis the southern, e;xtremity of the eastem boundary of 
the sectioiîK ■ ,The gênerai rule unquestionably is that metes and bounds 
control distances, ^d this would sustain the complainant's contention 
that the dock fronts the land levied on. But assuming this, and the 
facts relative to the chattelj mortgage, and the prêteuses set np by the de- 
fendants as to the nature of the property in this dock to be as alleged in 
the bill, but without now deciding what is too important to be decided 
without pecessity and without full discussion, that, as claimed by the 
complainjaîit, the.ownership of the l^nd along the shoreiwould extend by 
Unes perpendicular to the shore to the middle of the lake, subject to the 
public right of navigation,,! think there is satisfactory ground of équi- 
table jurisdiotion upon which the bill can be sustained. It would seem 
safe to hold that the owner of the adjacent land bas, at least, a qualified 
.proprietary interest in the soil under the edge of the water at the shore, 
sc) as to giveto him the right toconstructand maintain a dock along the 
shore, and extending the.pecessary distance into the, water, (Fatesv. Mil- 
v/aukee, lOWalL 497; EaUroad Co. v. Schurmeir, 7 WaU- 272; Fletcher 
v., Thunder Bay Eivm- Bocm.Go., 51 Mich. 277; S, C. 16 N. W. Eep. 
645;) and' that, fwhen thus erected, it would be an appurtenance of the 
real estate.;. .' 

The facts ,<)f the case, as disclqsed by the jdeadings and proofs, are 
Buch as to, induce me to apply a remedy, if they also point to one the 
court is accustomed to giye. 

It is strongly urged by counsel for complainant that, in conséquence 
of the défendants' claim that the dock is personal property, the com- 
plainant is confusedas to the method of proceeding to seU; for personal 
property is sold on exécution in Michigan by an entirely différent pro- 
ceeding from that prescribed for the sale of real estate, and there is no 
rédemption^ as in the case of sale pf real estate. But, even if the de- 
fendants' prêteuses were more plausible than they are shown by the bill 
to be, the case in this respect would only présent as matter for décision 
the question wbether the property levied on is real or personal property, 
to the end that a party who has made a levy on property of doubtM 
character in this respect may be guided by the opinion of the court in 
his détermination of the proper method to take in making sale. The 
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court woTild hâve its hands too full if it assumed to act as a mentor in 
every such dUemma, and could hardly excuse itself from giving its ad- 
vice in other equally troublesome perplexities to its suitors. 

But while I do not think the bill could be sustained on this ground, 
still I think it may be, as pne filed to remove an obstruction to the ex- 
écution. If I assume that this dock is a part of the real estate, — and 
I do not see how else, upon the allégations of the biU, it can possibly be 
regarded, — the suit comes to this: upon the facts, it must be found that 
this chattel mortgage, though dated two months before the levy, was 
eithér inot in fact executed until after such levy, but antedated to give a 
false appearUnce, or else, being executed previously to the levy, it was 
withbèld from filing until after the levy, on purpose. It is not made to 
appear that possession of the dock was delivered to the mortgagee, and 
the presumption is to the contrary, because— .Fïrst, it is not customary 
in Michigan to transfer possession with the mortgage, the légal title re- 
mainihg, under the présent doctrine of its courts, in the morl^agor; and, 
second, there is nothing to show that any interest in the land, without 
which possession of the dock would be useless, was transferred to or was 
ever in the mortgagee. Under such circumstances, the statute (How. 
St. § 6198) déclares the mortgage to be void as against creditors. As 
already pointed out, the complainant was such créditer, and he bas 
brought bis exécution and levied it on this property. Fearey v. Cum- 
mings, 41 Mich,383; S. C. 1 N. W. Rep. 946; Gooperv. Brock, 41 Mich. 
488; S. C. 2 N. W. Rep. 660; Putnam v R&ynolds, 44 Mich. 114; S. 
C. 6 N. W. Rep. 198; Wallen v. Rosstnan, 45 Mich, 333; S. C. 7 N. W. 
Rep. 901. 

Upon the question of the validity of the mortgage as one of chattels, 
and indepei^dently of the infirmity declared by statute, it must be ad- 
mitted that the évidence, other than the external indications, to estab- 
lish the fraudulent character of the mortgage, is not very strong, but is, 
I think, sufBcient with them to cast upon the défendants the burden of 
proving that the mortgage was given 6onq _^cfe for a valuable considéra- 
tion, and this isnot attempted. The principle on which this class of 
creditors' bills rests is that the défendant, by some inéquitable proceed- 
ing, has put an obstruction in "the way of the complainant's realizing 
his jûst satisfaction out of the property of the défendant levied on. The 
obstruction must be one calculated to inspire doubt and appréhension in 
the minds of purchasers, and thus prevent them from bidding upon the 
property, whereby the process is paralyzed. In such a case the com- 
plainant has no adéquate remedy at law. Beck v. Burdett, 1 Paige, 
805; Jones v. Grem,l Wall. 330; Thayer v. Smft, Har. Ch. (Mich.) 430, 
433. 

Referring to the statement of the défendants' position in respect to 
this chattel mortgage, and considering the facts to be as found, it would 
seem clear that the case is one appropriate for the interposition of the 
court. It is difficult to see how otherwise the complainant can get any 
adéquate relief. The decree must therefore be entered for the complain- 
ant substantially as prayed. 
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Devereauz V. City of Beownsville. 

LoAGUE, Adm'r, v. Taxing Dist. of BBowiraviLLB. 

(Omuit Ootirt, W. D. Tennessee. January 25, 1887.) 

1. OONSTITUTIONAIi LAW— OBLIGATION OF CONTKACT — MUNICIPAL CORPORATIONS 

-— Kbpeal OF Charters— TA3CATI0N to Pat Debts of Extinct Munioipai.- 
rriBSé 

If a municipal charter be repealed, and the same inhabîtauts and territory 
be reorganized into another corporation, the latter is the successor of the 
former, both in the corporate ofahgation to pay the existing debts, and those 
corporate powers of taxation conferred as a part of the remedy of the credit- 
ors; and any statutory prohibition of its exercise is void, under the inhibi- 
tion of the fédéral constitution against impairing the obligation of contracts. 

2. SaUB 8uB.IBCT—MaNDAM08 against THB StrOCESSOR OF EXTINCT MUNICIPAI,- 

ITIES— JpDGMBNTS AGAINST MuNICIPAI, CORPORATIONS. 

Those agencies, exièting for the local government of a municipality, are 
bonnd to perform such duties as are necessary to enforce the taxing power, 
although not especially designated for that purpose, if there be a gênerai 
grant of the power of taxation to the municipality itself. This duty is im- 
plied from the gênerai grant, whether it be conferred directly by statute upon 
the particnlar municipality, or devolved upon it as the successor in corporate 
obligation through a grant to its predecessor. Tàerefore a mandamus will lie 
to enforce, by taxation, the payment of judgments against the original cor- 
poration, to be directed to the governmental agencies of the new corporation, 
thejr to proceed according to the gênerai laws of the State goveming the ex- 
ercise of the taxing power by municipalities possessing the authority. 
8. Same Subjbct— Taxing Districts of Tennessee— Case m Judoment. 

Under the législation of Tennessee, repeàling municipal charters and reor- 
ganizing the inhabitants into taxing districts, contrived to compel creditors 
to accept a compromise of their debts at reduced amounts, the prohibitions 
of the exercise of the taxing ppwer by the new local governments are void, 
so far as relates to those grants of that power to the old corporations, which 
enter into contracts as a part of the remedy of creditors; and the "taxing dis- 
tricts" maybe compelled to exercise the power girenby thèse original grants, 
by proceeding, according to the gênerai tax laws of the state, to certify to 
the county court clerk the necessary rate to pay the judgment, to be extended 
upon the tax-books, and collected as other taxes are collected. It is not nec- 
essary that the particular officiais to perform this duty shall be designated in 
the statute, but the gênerai grant to the corporation implies that the officiais 

foverningthe municipality shall perform it, and it Will be enforced hjman- 
atnus against the new commissioners who take the place of the former mayor 
and aldermen. 

4. Sahb Subjbct — Spécial Sbssions of Législature— Subjbcts of Législa- 
tion— Qovbrnor's Call as a Restriction of Lbgîslatitii Power— Con- 
stitution OF Tennessee of 1870, Art. 3, g 9. 

It was not the intention of the constitution of Tennessee to require the 
governor to deflne, in his call for au extra session of the législature, the dé- 
tails of the snbjects of the législation desiréd, but only, in a gênerai way, to 
confine the business to particular subjects. Therefore a call for législation 
"to enable taxing districts to compromise their old debts" does not excludo 
législation repealing former grants Of taxing power to the taxing districts to 
pay those debts. 

6. BciRB Facias — Rbttvor of Ixtogments against Extinct Corporations — 
Suggestion of Record Only Nbcbssabt. ^ 

fievivor of a judgment against the successor of an extinct municipal corpo- 
ration is âccomplished by a mère suggestion of record. A.seire facias m not 
necessary before a mandamtis can issue against the new corporation organized 
in place of the old. The practice examined and stated in relation to the elïect 
of the législation of Tennessee creating "taxing districts" in place of munic- 
ipal corporations whose charters hâve been repealed. 
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6. Statotb OF Limitations— Implied Suspension— Rbpeai. of Municipal Chak- 

TBB— Statutohy Obstruction of Suit by thb Statb— Equitable Dépense 
TO MandamUs. 

If the State, with the deliberate purpose of obstructing the créditer, repeal 
a municipal charter, whereby tbere is no organization to be sued, and the 
créditer be disabled f rom proceeding, the time of such obstruction will be ex- 
cluded from the limitation of the statute, the législative intention to suspend 
it being implied, as in case of waT. Moreover, it may be set up as an équita- 
ble deiense in proceedings by mandamus. 

7. Mandamus— To Enfobcb Judgmbnt— Inadéquate Lbvt. 

Âlthough the court will not compel, by alias-wiit of mandamus, any further 
levy of taxation until there bas been an exhaustion of former levies, by pur- 
suing ail légal remédies against délinquant tax-payers, this rule does not ap- 
ply if the State and the corporation abandon the former leyies, and obstruct 
their opération by législation and other acts intended to prevent the créditer 
from realizing tbem. 

8. Samb Subject— Nugatoby Mandamus— Statutohy Rbceiver to CoLiiEOT 

Taxes— Appointment not Compbllbd. 

If the goveimor of the state refuse to appoint a receiver authorized by stat- 
ute to collect the taxes already levied by a municipal corporation whose char- 
ter has been repealed, the court will not undertake to compel an appointment 
by mandamiu, because the writ will not be issued where it is likely to be nu- 
gatory, and cannot be enforced. 

9. Taxation— Permanent Levies. 

Kothing lesB than an explicit déclaration of the statute that a tax levy is in- 
tended to be continuing and permanent will eSectuate that result. It will not 
be implied or established by construction of ambiguons language. 

10. Constitutional Law— Impaibmbnt of Contbacts— Powbb of Legislatube 
TO Rbpbai. Tax Levies foe Munioipai. Purposbs. 

Any taxes levied by the législature for municipal purposes, or grantsof 
powér to a municipality to maké such levies, may be repealed, if they be sub- 
Bâqtiën); to the coutract invOlved, as there is no protection under the fédéral 
constitution ëxcept for such powers of taxation as enter into and become a 
part of the contract itself , and bêlons as a remedy to the créditer. 

11. Same SttBJEOT— Taxino Disteict of Bbownstille, Tennessee. 

The législation of Tennessee, in relation to the "towh" and"city " and "tax- 
ing district " of Brewnsville, examined; and Aeld, that ail spécial methods of 
taxation £ranted to that municipality hâve been repealed, that the corpora- 
tion has been placed under the gênerai tax laws of the state, and that it is to 
those laws the creditors must resort for the enfercement of their judgments, 
by mandamus, where they are entitled to that writ against the taxing district 
as the successor of the old corporation. 

At Law. Pétitions for mandarmis. 
Myers & Sneed and Orafi & Oooper, for petitioners. 
Bond & Rvâedge and Smith <fc OoUier, for défendants. 
Before Jackson and Hammond, JJ. 

HamMonî), J. FoUowing a public policy, revîewed in its application 
to the city of Memphis in Meriwether v, Garrett, 102 U. S. 472, the 
legislatureof Tennessee, in 1879, inaugurated a plan of relief for insolv- 
ent municipal corporations, whereby it was expected they could escape 
the payment of their debtSj unless the creditors would accept the "«ettle- 
ments " tendered them under the provisions of the législation. The gên- 
erai plan was to repeal the charters, so that there should be no officiais 
or agendes liable to judicial compulsion by mandamus; then to supply 
other- agencies of local government, invested with ail the powers of the 
old munidpalities, except the taxing power, which was not only with- 
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held, but conspicuously prohibited, to those new organizations, called 
"taxing districts." The, taxes foir cafrying on the new contrivances were 
to be levied directly by the législature itself upon the taxables within 
their boundaries, and, that body not being amenable to aiiy judicial co- 
ercion by viandamus,it was beiieved thàt the créditors wèire whoUy without 
remedy. The législature then provided for a settlement with creditors 
upon the gênerai basis of refunding the old indebtedhess at the half, the 
amount at which the siate "sèttles" or "compromises" itsbwnindebted- 
ness. The taxes to pay thei interest and principal of tlîe new bonds, 
like other taxes for municipal purposes, were to be levied directly by the 
législature; but provision is niade that, in default of such ievy, the "tax- 
ing districts" may themselves Ievy the necessary tax, Açts 1883, c. 170, 
p. 224. This act applies to ail "taxing districts," of whatever class, and 
by its twentieth section " repeals ail laws, or parts of laws, in conflict 
herewith." , 

Underthis législation the suprême court of Tennessee has held that, 
by opération of the constitution bf the United States, forbidding a state 
to pass laws impairing the obligation of contracta, thèse, new "taxing dis- 
tricts" are simply the successors of the old corporations, so far as relates 
to the obligation to pay thé indebtëdnœs existing at the time of the re- 
peal of thô cliktters, and that! creditors may proceed agajnst them, as 
such successors, the obligation Testing upon the inliabitants of the par- 
ticalar territory. O'Oonnor v. Memphis, & Lea, 730, 738, 739; iwe/ir- 
man v'./fçméfflHst., 2 Xea, 425. .Thé same doctrine i^aBBrmedby the 
suprême court of the United States in Mobile v. Wataon,ll6 U. S. 289; 
S. C. 6 Sut». 'Ct. Rép. 398. 

^e havç jûit held in Louâon v. Taxing Dist., (no opinion,) the circuit 
and district judges on the bench, upon considérations entirely satisfactory 
to us, that it is the logioal resuit of that principle, if it be not distinctly 
decided in thi$ last-cited, case, that any power of taxa!tion, provided as a 
means of paying their debts, heretofore granted to the original munici- 
palities, devolves as readily as the obligation to pay them, and by like 
opération of the fédéral constitution, upon those successors, notwithstand- 
ingthe attempted statu tory prohibition, That power wasa grant to the 
inhabitants of the particular municipal territory, and liot to the desig- 
nated officiais through whose agency it was exercised; and those inhabit- 
ants may, and must, exercise the power, so far as the old creditors are con- 
cerned, through any new agencies existing by law, and adapted to the 
work of levying and coUecting taxes. As évidence of that adaptation, it 
may be remarked that the "taxing districts" are especially authorized to 
exercise ail the essential powers of taxation to pay the new bonds, if the 
législature neglects that duty; and it is particularly worthy of notice, in 
view of the argument made at the bar that a given agency of the munici- 
pal government must be designated and especially clothed by statute with 
the power to Ievy and coUect taxes, before the gênerai power, devolved 
as above meutioned, can be exercised, that by the twelfth section of this 
very act of 1883 the power is not so conferred upon any designated agency 
of the new municipal government, but only upon "every municipal cor- 
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poration or taxing district whi^h compromises its debts," etc. The whole 
argument of the défendant was that no given agency of the new govern- 
ments could exercise the taxing power, unless appointed by law to do se; 
y et this new législation does not appoint any agency, but confers if in the 
most gênerai termSj as did the old législation, upon the municipality 
itself; that is, upon the inhabitants of that locality. This would seem 
to be a sufficient answer to the argument, for it can bardly be imagined 
that any further législation ià neeessary to enforce this power in favor of 
the holders of the new boiids, if occasion should require it; and the man- 
damva would necessarily run against the législative and administrative 
ofïicers of the taxing districts, just as we are hère asked to order it. That 
is to say , it is a neeessary implication from the gênerai grant of the tax- 
ing power that the officiais of the municipality exereising other législative 
duties would' berequired to perform this. We do not imply the grant ttf 
taxing powet as a produetof the fédéral constitution, nor create it by judi- 
cial judgmeflt, — not at ail; but We hold that the grant heretofore made to 
the inhabitâtots of the given territory bas never beén taken away ; and that 
while the agéncies hâve beëli changed, and the methods of taxation altered; 
other agencies and other methods hâve been provided tipon which rhe Is^w 
devolvesthe duty embodied in the gênerai grant, jUst asit would devol^fe 
it upoB thèse self-same agencies were the courts required to act upon the 
geûeràl grant of taxing powér under this twelfth section of the act of 1883. 

Nor ie there any practical difficulty in the way. The former method 
6f having the municipaliti'eS make separate assessments, and providing 
indepëndent agencies for thé collection of municipal taxes, bas been long 
sincB aboliéhed bj'- gênerai law. Now the state officiais make, through 
the agency of the county courta, one gênerai assessment, upon which ail 
taiesare ïevied and collected. This is placed in the hands of the county 
clerk, and it is required " that cities and incorporated towns shall certify 
the rate of taxation levied by them to the clerk of the county court," and 
h© extends them upon one tax-book, in appropriately designated col- 
umns, etc. Acts 1868, c. 102, § 2, p. 247; Acts 1875, c. 92, § 63, p. 
159; Acts 1877, c. 73, § 6, p. 96; Id. § 8, p. 97; Acts 1881, c. 171, § 
42, p. 255; Acts 1883, c. 105, § 42, p. 115. 

Hère, then, is adéquate and complète machinery, provided by gênerai 
law, for ail municipal corporations possessing the gênerai power of taxa- 
tion, whereby they may effectually exercise it; and, given the général 
grant to a certain body of people, it is a mistake to suppose that they 
need tô bave a statu tory appointmenfof named officiais to exercise it. 
Those appointed for the gênerai purposes of the local government of that 
body of iûhabitants may exercise the power, as they do ail govemmentai 
poWers of that lot^l character. 

Itjs ôrily neeessary, then, that we require the officiais of the new gov- 
erïiment to certify to the coùhty court clerk that rate which the judg- 
ment itSelf shows is needed to satisfy it, upon the basis of an assessment 
already àt band; that the county court clerk extend that rate upon the 
tax-booké ;; and that the otherofficials coUect thé tax so a^icertained to be 
due fiom éaéhi tax-payer. It is a very simple process, and is the înevii- 
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table outcome ofthe décisions ofthe etate and fédéral suprême couris al- 
ready cited. Once grant the taxing power to a body of people incorpo- 
rated for local government, as a part of the remedygiven to holders of 
its bonds authorized by law, and it remains with them until the debt is 
paid, and œay be exercised as long as any machinery of local govern- 
ment is provided for them. The entire destruction of the raabhinery in 
aU its parts, and the relegation of the inhabitants to thç gênerai mass, 
might açcomplish the intended purpose of this législation;, but, at the 
very moment that new agencies of incorporation and government are 
substituted foi" the old, the inexorable rule of justice comes into play un- 
der our constitution, and the existing obligations must.be paid. The 
vociferous, statu tory prohibitions of this législation are void, both as to 
the aew corporations and their new agencies, so far as oonçerns the old 
indebtedness. The new machinery succeeds to and takes the place of 
the old, finding its powers of action in the old grants of the taxing power 
in precisely the same way that it flnds the other éléments of the contract 
obligation that cannot be impaired. Our gênerai tax laws applicable to 
the whole gtate furnish conveniently the instrumentalities for the work 
of taxation, and,,th«re is no necessity to décide how this principle would 
operate if tJieywere wanting, — whether we would compel ain assessment, 
levy, and collection by the taxing district officiais, and which of them 
would be seleçted by the court to perform the duty, eto. As it is, we 
hâve the assessment, we haye an officiai to separatdy extend each levy 
on the collection book, and other officiais to çollect the tax. The judg- 
ment itself shows the aggregate amount required, and a simple calcula- 
tion and thepaaking of a certifieate of the rate is ail that the municipal 
aiuthorities need; do to açcomplish the work. Their duty to make the 
certificate comes from the original grant of the taxjng power, coupled 
with the gênerai tax laws of 1881 and 1883, authoriziiïg the certificate 
to be made, not by any specifically appointed officiais, but by "cities and 
inporporated towns," implying, obviously, that the officiais charged with 
the municipal government shall do tbis. 

But certain spécial défenses are made in tliese causes that now require 
our attention. The législature repealed the defendant's charter in 1879, 
the judgments hère involved being at that time unsatisfied in this court. 
Acts 1879,, c. 27 j p. 41. In 1881 the formation of "taxing districts of 
the second class" was authorized, and under that act such a "taxing dis- 
trict" was organized for Brownsville,. in 1883. Acts 1881, c. 127, p. 
174. By thèse itwo acts "commissioners" were substituted for the for- 
merly existing"mayor and aldermen,"'vyiih ail the usual authority, légis- 
lative, executive, and judicial, expept the power to levy ta?tes, which was 
prohibited. But thé act of 1879 especially enacted that nothing con- 
tained in it should impair the obligation of then existing contracts, and 
the act qf^SSl f'hereby levied" a tax of one dollar per hundred, one- 
halfof whidi was to be applied to the current expenses^ and the other 
to the old deJjtSiv, Spécifie power yras also given to one of the "commis- 
8ioners,'',caJjled the "gecretary and financial, agent," to assess; and coUect 
this ta$. The gênerai act pf 1883, already noticed, relating to ail tax- 
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ing districts, had been passed, but by an act of 1885 the act of 1881, re- 
lating to "taxing districts of the second class,'^ was amended, and section 
2 gives the commissioners the most ample power to levy taxes, and ap- 
propriate money to provide for the payment of "oM Ihe debts and curreut 
expenses of the districts." Acte 1885, c. 82, p. 162. It is apparent 
thatj notwithstanding the gênerai act of 1883, and its broad repealing 
clause, the législature (or, rather, the authors of this législation relating to 
Brownsville) considered the act of 1881 as whoUy unafiected by it. But 
by a subséquent act of 1885, at the extra session, the full powers given 
under the former act of that year were taken away, or, rather, limited to 
the payment of the "compromise" bonds only; the évident object of the 
last act being to correct this careless blunder of a departure from the gên- 
erai plan of relief already fuUy commented upon. Acts Extra Sess. 1885, 
c. 10, p. 75. 

A question was mad« at the bar whether this last act of the extra ses- 
sion could be made to fall within the terms of the govemor's call for an 
extra session, as otherwise it would be unconstitutional. Const. Tenn. 
1870, art. S, § 9. We think it does. It was not the intention to re- 
quire the governor to define with précision, as to détails, the subjects of 
législation^ but only in a gênerai way, by his call, to confine the busi- 
ness to particular subjects. MteMl v. Tumpike Cb., 3 Humph. 455. 
Tooigreat latitude of construction might, undoubtedly, abrogate the re- 
striction of the constitution, but, on the other hand, a too rigid require- 
ment in this regard would disastrously embarrass the executive and the 
législature; since the former could never, with accuracy, foretell what 
the législative mind would adopt as pertinent to the gênerai subject, and 
, therefore could not specificaliy define the provisions, or even the spécial 
character, of the forthcoming législation, while the latter could not al- 
ways, if ever, détermine with accuracy what might or might not be of 
too remote affinity with the call. Besides, it would be conferring on the 
governor législative powers never contemplated by the constitution, to 
permit him to restrict the législature as to the détails or character of its 
enactments. We think, therefore, notwithstanding the discrepancy be- 
tween the call for législation "to enable taxing districts to compromise 
their old debts," and législation repealing former grants of power to levy 
taxes to pay them, that the act is not, in this regard, unconstitutional. 
The legidature and the governor might properly consider this repeal as 
a necessary means of reaching a "compromise." Acts Extra Sess. 1885, 
p. 7, i»here the call is printed; Id. c. 10, p. 75, where the act is printed. 

The next question arises upon the defendant's objection that thèse 
judgments hâve not been revived by sàre fadas àgainst the new corpora- 
tion. We do not think this necessary. By section 15 of the act of 1881 
the "taxing districts established under this act shall be known by the 
name of the town or city at the time the corporation becanie extinct." 
So there was no change at ail, even of the corporate name, except from 
"town" or "city" to "taxing district" of Brownsville; and that section 
further provides that "ail suite by or against said district shall be brought 
by or against the board of commissioners of the taxing district of 
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Brownsville. '' Thèse judgments were obtained against^and stand in the 
name of, the "board of mayor and aldermen of the city of Brownsville." 

It isconceded at the bar that a mandamus against désigna ted ofBcials 
opérâtes, without scire fadas or other revivor, against their successors in 
office, and that a change of personnel is immaterial; but it is nrged that 
hère there has been an extinction of the corporate défendant to the judg- 
ment, and thatit is as if au individual défendant should die, when there 
must be a revivor against his administrator or other successor. This 
court, has gênerai power to issue the writ of scire /ams, when applicable 
to its procédure, and the acts of congress provide against the abatement 
of pending suits by the death of parties; but we are not aware of any 
fédéral statute regulating the revivor of judgments, unless the process 
acts, givingthe same remédies of exécution as are known to the state 
laws, may be said to require us to follow the state practice in that 
regard. Eev. St. §§ 716, 916, 956, 956. But we do not find that the 
state statutes contain any spécial provisions différent from the usual 
common-law procédure on this subject. General provision is made for 
the use of the seire fadas to revive judgments upon the death of parties, 
(Thomp. & S. Code Tenn. §§ 2987,' 2988; M. & V. Code Tenn. 3701- 
3704;) and against thé abatement of ail actions, which may be revived 
by sdre fadas or Upon mère motion, àccording to circumstances, (Thomp. 
& S. Code Tenn. §§ 2845-2859; M; & V. Code Tenn. 3559-3570.) 
Among thèse provisions is one that, if the " décèdent" has parted with 
his interest pending the suit, it may be revived against "his successor 
in interest," instead of the représentative or heir. 

For the obvious reason that a corporation is supposed to be substan- 
tially immortal, and that a mère change in the personnel ôf its manage- 
ment does not require any notice in légal proceedings against it, none of 
thèse statutes, state or fédéral, make any provision for the revivor of 
suits against "extinct" corporations, except that where the state proceeds 
to dissolve the corporation, a decree of dissolution shall not extinguish 
its debts, but the court appoints a recel ver of its property to pay the 
debts; and, if dissolved for any cause, they shall continue to exist for 
five years for the purpose of proseouting and defending suits against 
them. • Thomp. & S. Code Tenn;' §§ 1493, 3426; M. & V. Code Tenn. 
1720, 4163. Thèse provisionsof the: Code relate toprivate corporations, 
and are not applicable, perhaps, except as analogies, to public munici- 
pal corporations; but this court had occasion to consider them in rela- 
tion to an extinct railroad corporation hxKdleyy. Mississippi Cent. R. Co., 
1 Fed.Rep. 564, S. C. 2 Flip. 581, and there the somewhat false and 
misleading analogy to the death of individual suitors is suggested. It 
applies with greater force hère, and oomes of pressing too far the doctrine 
that a corporation, either private or municipal, has an existence inde- 
pendent of the persons ^vho compose it. The "lawprovid^s heirs, exec- 
utors, or administrators for dead persons; but an extinct corporation 
must be represented by the individuals who originally composed it." Id. 

Now, hère the population of the town of Brownsville, and ail its ac- 
dretions of individuals, from whatever source, constituted the munici- 
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pality known as the "town" or "cHy" or "board of mayor and aider- 
men" of Brownsville, and thèse sàme persons now compose the munici- 
pality known as the "taxing district" or "board of commissioners" of 
Brownsville. So, at most, we hâve only a change of name^ and scarcely 
that, in relation to the persons sued, whatever may be said as to their 
corporate rights, powers, or liabilities. Indeed, the législature itself, as 
above shown, enacts that the new corporation ahallbe known by the same 
name; and the change of désignation, for the suable Style, from "Board 
of Mayor and Alderïaen of the City of Brownsville" to that of "Board 
of Commissioners of the Taxing District of Brownsville," is in itself not 
worthy of much considération, even as a change of name. But a mère 
change of name for substantially the same party does'not require a scire 
fadas; and & suggestion of the fact upon the record iS'sufficient to meet 
the technical requirement that the exécution and judgment must be con- 
sistent wdth isach other, so that the record shaU not stand with a judg- 
ment against A. and an exécution against B., whidh is the only reasdii 
for any notice of the fact at ail. Harwood v. taw, 1 Mées. & W. 206; 
Pen&yer V. Bvace, 1 Ld. Raym- 245; Fost. Sci. Fa* 99 gi seç. The court 
said in fîosan^et v. Rancard, 11 AdoL & E. 520, that whether wé pîo-j 
ceed by: «dire /acias or su^estion on the record dépends on this pdint: 
" Whetbet new parties are to be introduced upon the record. The uniforin 
course, if new parties -are introduced, is hy' sàrefàdas. Su^stion is 
applicable only to collatéral facts, affecting the same parties; as, for ex- 
ample, change of name, etc., and similar matters."' S. C. 2 Q. B. 972, 
and 39i E. CL. 285. Mr. Foster sutns Up the cases by saying: "In 
accordance with the above décisions, where there bas been a mère nom- 
inal change cf parties, as in the public ofïicer of a joint-stock coinpany, 
the real party being the company, a suggestion on the record of such a 
change of the public officer bas been held sufficient Without scire fadas." 
Fost. Sci. Fa. 103. It was so ruled in Webb v. Tayhr, 1 Dowl. & L. 
676; Fost. Sci. Fa. 104, 106, eisêg. 

Hence we see that a revivor by sdre fadas is only required where new 
parties are to be charged with a liability. The reasoning of the above 
cases, there applied to such corporations as banks, etc., is more appli- 
cable to. a mère change of municipal authority. It is true, no doubt, that 
thèse commissioners shoùld be entitled to show any défense they might 
hâve to the judgments that could be pleaded to a sdre fadas; but because 
défenses mày àrise which might be available on a scire /aciasdoes noten- 
title a party to that writ; He may find it hecessary to make the dé- 
fense otherwise, for he is not entitled to a sdre fadas, except when the 
conditions of the case require that writ to issue, according to the prac- 
tice. But a suggestion, as shown by the practice books, is traversable, 
and, if the facts upon which it is made be not true, it cannot be entered 
of record. Moreover, owing to the peculiar nature of a mandamvs, it 
affords in itself ample opportunity to thèse commissioners to make afly 
défense, by a return to the alternative writ or rule to show cause, that 
they can make to the sdre fadas. The court willnot issue the writ per- 
emptorily, if there be any reason, sufficient in' fact or in law, âgkinst 
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it, and the pleading is of tibat character which affords the widest scope 
for any. défense available in any way. More entirely, therefore, hère, 
than in any other cases, as wherô ih&fien fadas or some like writ of ex- 
écution issues, is the rule réquiritug a sdre fadas, upon change of parties, 
basçd upon ihe purelyiteehnical demand that the writ and the record 
shall consistently confonû to icach other. We do not find the précise 
point of practice determined, but we doubt if this reason of the rule re- 
quiriïig a sdre fadas, ot a suggestion of record for that purpose before a 
fieri fadas can issue, applies at ail when the writ of exécution takes the 
form of a mandamms, because of the essential différence in the forma of 
the two writs.. 

This is not, however, vçry important, as we hola that a bare sugges- 
tion, which may be now made of record, is ail that is required, This 
suggestion need only state that, by subséquent législation, the suable style 
of the defeindant corporation has been changed from that which appears 
in the face of the judgment to that required by the new législation. If 
this be dQne, the record is entirely consistent with any writ that may 
issue on the judgment, whetherjî^/aw'os or mandamus, aad this is ail 
that the practice seebs to acçomplish in such cases. It is the same party, 
by a différent name, sought to be charged, namely, the inhabitants of 
Brownsville, in their corporafte capacity; not any new party. Henceno 
scira /a<!Mis.isnec.essary. And, since a mandamus may issue against indi- 
viduals who may not be parties to the judgment, conformity to the judg- 
ment in, names is not alwaya either possible or necessary. Manifestly, 
we get those parties froïn the preliminary pétition or afiSdavit upon 
which the ^nondamw is tel be founded, and they may be the names of 
any persona whatever who are charged with the duty sought to be en- 
forced. When they answer as individuals, they can set up any défense, 
either in their own right or as the, représentatives of the défendant cor- 
poration. 

Although there was a sdre fadas in O^Oonnor v. Memphis, supra, the 
court clearly recognizes that a suggestion on the record of the change of 
name may be the proper form of prôceeding. 6 Lea, 731. 

If Greeley v. Smth, 3 Story, 657; Mtmma v. Potomac Oo., 8 Pet. 281 j 
The Sapphire, Il Wall. 164; and Thompson y. U. S., 103 U. S. 480,— 
havB any application, they support, and do not conflict with, the ruling 
we makci 

Whethpr the iahabitants of the"city" of Brownsville, who in their cor- 
porate capacity contracted thèse debts, with a power conferred of paying 
them by local taxation, and wbom the law still compels to pay them by 
the exercise of that power, were a différent corporation from that same 
body of inhabitants who are now incorporated as the "taxing district" of 
Brownsvillç, or whether the old corporation be "dead," and a new one 
^^arisen" as its "successor,''or whether both be the same, under différent 
names, are questions pertaining more to the; metaphysical doctrine of 
^'psychopannychiBm," if that can beiadapted to corporations, which are 
said "to ha.ve no soûl," than to the practical science of légal procédure. 

The nepit défense set up is that one, of the judgments is barred by the 
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statute of limitations, it having beén more than 10 years from the date of 
the judgment to the suing out of this mnndamus, although other like 
■writs hâve issued in the mean time. If the time elapsed between the 
repeal of the charter and the reorganization into a "taxing district," dur- 
ing which there was no organization to be sued, be excluded, the 10 
years hâve not expired, and the bar bas not attached. We bave no 
hésitation in holding that it should be excluded, precisely as the time 
occupied by our late war was excluded, and for precisely the samereason. 
If a State, with the deliberate and confessed purpose of doing that, re- 
peals the charter of a municipal corporation to enable it to évade or avoid 
the writ of mandamus to enforce judgments against it, thereby disable 
the plaintiff iVom proceeding in the case, the time of disability should 
not be computed- in the period of the statute of ilimitations. We are 
aware of the stringency of the rule that courts "will not ingraft upon the 
statute exceptions growing out of mère équitable considérations of hard^ 
ship or injustice, and the only doubt we bave is whether the plaintiffs 
heré are not put to a bill in equity to perpetually enjoin the défendant 
corporation from pleading the statute, as one might be for relief against 
any fraudulent contri\'ance of a défendant to arrest or delay the plain- 
tiffs proceeding against him. But since the act of arrest complained of 
hère is that of the stateitself, by its own législation, and through its 
paratnount authority, which none can resist, we find no difficulty in 
implying from the new l^iëlation and governmental conduct of the Staté 
an intention to exclude the time of disability from the statute, as is done 
in case of war. Hanger vi Abbott, 6 Wall. 532 ; U. 8. y. Wïley, 11 Wall. 
608 , 513, — where it was ruled that although the right to sue was unim- 
paired, th« "loss of the ability to sue, rather than the loss of the right, 
stops the rùnning of the statute." And in Braun v. Sauerwein, 10 WaU. 
218, where the limitation Tfaà suspended by the opération of an actof 
congress, just as we think this législation opérâtes, Mr. Justice Steong 
retaarks of the décisions: i 

"They aU rest on the ground that tite oreditor bas been disabled to sue, by 
a superior po wer, without any def ault ot his own, and therefore that noue of 
the reaaons which induce the enactment of the statutes apply to his case; 
that, qnless the statutes cease to run during the oontinuance of the super- 
vening disability, he is deprived of a portion of the time within wblch the law 
contënjplatéd he might sue. " 

There are other applications of the doctrine quite as familiarv as in 
cases of delay pending appeals. Montgomery v. Hemoundez, 12 Wheat. 
129, 184. Moreover,ttiis proceeding by mandanm» is, in its constituent 
éléments and its frame^work, capable of supporting even an équitable 
défense against the statute. Ang. & A. Corp. (llth Ed.) §§ 716, 721, 
729] High, Extr. Reni. (2d.Ed.)§§ 14, 457^ et seq. The court does not 
graht'orTefuse the writ upon purely légal considérations. If the défend- 
ant has any équitable défense against it, he may set it up in his answer 
to the rule to show cause or alternative writ, and it wiÛ authorize the 
court to reflise the peremptorjr writ. So, if he sets up a 1^1 défense, 
«nd the plaintitf can show an équitable answer to it, we see no reasoo 
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why the légal défense should prevail to obstruct the wrît. Therefore we 
might iissue this .writ, notwithstanding the bar of the statute, if it be 
inéquitable for the défendant to' set it up. But by this we mean only 
such an équitable défense as would authorize a court of equity to relieve 
against the bar by its injunction, and not cases of œere hardship. 

The neXt m^tter for considération is the character of. relief to be 
granted ,to the' pluintiffs; and there are complications in the case which 
are perplexing; so much so that one of thèse pétitions was originally filed 
as a bÛl iû equity, but, under the orders of the court, was converted 
into an ^application ior mandamuSjjî'oT reasons that are obvious in the rec- 
ord. Under .fomier writs, as to some of thèse judgments, taxes were 
levied, pairtly coUected, and paidover. Some of thèse levies were com- 
mingled witàother: judgments fromthis ând the state courts, one rate 
being intended to cover ail; and néw we are asked to compel another 
Ifevy for the unpaid balance, 

We, haye/repeatedly held in this court that where a levy bas been 
made siiffioiêntly large to cover the judgment, with a reasonable allow- 
ance of margin for; delinquencies, we would not compel a further levy 
for inadequacyîuntil^all the remédies àfforded by làw against delinquent 
t^x-payers and their prdperty hadiibeen exhausted. Otherwise the bur- 
den, would bealways placed wholly upon the prompt tax-payers, and 
levies, oUtof ail proportion to. the needsof the case, would be piled up, 
to go into the gênerai fund, or bè never collected. We adhère to this 
now; but the peculiaritiesof this ciase' présent, we think, an exception, 
uftlessthe défendant shall,'by its. teturn to the writ, présent facts that 
will bring the case within the ordinary ruling. It appears that there is 
no statutory receiver, as there was in the Memphis Case, to collect the 
delinquent taxes of the "extinct" corporation, and it is stated that not 
even can the sold, tax-books be found, and the facts concerning the con- 
dition of the levies are noti known. A rebeiver was authorized by the 
législation, and one of the governors of the state appointed one, but, 
y;e;Iding to the hostile pressiyre fl|f public opinion, and the difficulties of 
gjving: bond, he declined to, .qualify. Subséquent governors bave neg- 
leeted or refused to appoint a ifecéiver, and no provision bas been made, 
in' the administration of aSairsi for the collection of those levies. Ob- 
vidusly, we cannot conipel the'gôVerhor to appoint a receiver, — or we do 
not wish, at least, to attempt that, — and this court long since intimated 
that it. Tvould not do so, lâs it wotild be nugatory, in ail probability. 
High, Extr. Rem. (2d,Ed.) § 14.v ;Nor could we compel a person to ac- 
cept or qualify as receiver, if appointed. Therefore we think that, for 
thfepurposes of this case, sthe défendant corporation, and the state itself, 
piày be; held to have ^bandôned ,the levies heretofore made, and the 
oreditots likewise; that it iS^thus'dëmonstrated that the levies ■«'ère in- 
adéquate to satisfy the jùdgmeilits; and that the case stands as if it had 
been.sho;win that the levies had been; wholly exha'usted, leaving a balance 
unpaid.,.': .■ ,;: ! ,■., ■,-■• 

. It i^ nèxt insisted by the plaintifib that since the législature, by the 
act of 1881, levied a tax of one dollar, enacted that one-half of it be 
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paid upon the old debts, and provided the machinery for its collection, 
we should now compel that tax to be coUected for each year that bas 
transpired since the act was passed. As to tbis, it is to be observed tbat 
the act was a gênerai one, applying to ail "taxing districts" of the sec- 
ond class, and Brownsville was not organized as a taxing district for nearly 
two years afterwards; that being the time we hâve already excluded from 
the computation on the statute of limitations. Therefore it can scarcely 
be said to bave been, as to Brownsville, a subsisting levj' while the mu- 
nicipality was disoi^anized, and tiot rebabilitated under tbis act. If it 
came into force, as alevy, upon reorganization, that did not take place, 
we infer, until about the time the législature again met, and changed the 
law,. ifit did not occur afterwards. The gênerai act of 1883, already largely 
noticed,"applied to ail taxing districts, and contained, as stated, a broad 
repeal that perhaps, in itsdf, abrogated this former tax under the act of 
1881; but the denizens of Brownsville did not seem to recognize this, for 
in 1886 anotheract, applicable to Brownsville, amended the act of 1881, 
irepealed the former tax, and gave to the "taxing district" itself the larg- 
cst powersof taxation, fbr ail purposes, even to pay "old debts;" which 
évident blunder, however, was speedily corrected by the extra session 
a«t of the same year, and the spécial législation relating to Brownsville 
waS brought in harmony with the gênerai scheme, already explained, 
wherèby the municipalities were prohibited from exercising the taxing 
power, except to pay the compromise bonds in default of levies by the 
legiskttire, etc. Moreover, the gênerai tax acts already referred to, pro- 
viding a single assessment for ail purposes, and direoting howcounty 
and municipal taxation should be accomplished, when authorized, of 
tbemselves, by their repealing clauses, abrogate ail the foregoing spécial 
methods for Brownsville. 

Now, thèse revocations of the taxing power under the act of 1885, and 
the repeal of the législative levy under the act of 1881, are not, either 
of them, afifected by the fédéral constitution; because, being subséquent 
to the coritracts upon which thèse judgments were founded, they did not 
enter into, and become a part of, the remedy. Wherefore they were 
within the control of the l^islature. So that, whether we consider the 
one or the pther, they no longer exist as a basis for the coercive payment 
of thèse judgments thrpugh the opération of a mdtidamita. 

But there ia still another reason why we cannot proceed under the act 
of 1881.' It may be doubtful, under thé ruling of Lynn v. Polk, 8 Lea, 
135, whether the législature eau levy a continuing tax beyond the' two 
years for which it is elected, and whether that is not the utmost limit of 
its âuthority; ùtider the staté constitution. But we need now express no 
opinion bh that point. , It is well settled that, whâtevër be the power of 
a législature in that regard, such levies are not favored,nor raised by im- 
plications and constructions of the statute. The intention to make a tax 
continuing or permanent must be clearly manifested by explicit enact- 
ment, otherwise the courts favor the principle of periodical levies, whereby 
the taxatioÉf is scrutinized' in the constantly recurring assemblies of newly- 
elected représentatives, U. S. v..Wigglem(irth,2 Story, 369; ^dom« v. 
v.29F.no.l5 — 48 
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Bancroft, 3 Sum. 384; WUkinson v. Greely, 1 Curt. 439; Cooley, Tax'n, 
202; 1 Desty, Tax'n, 102, 138; 2 Desty, Tax'n, 1055; Burroughs, Tax'n, 
194,554. 

There is no such explicit manifestation of an intention to levy a per- 
manent tax of one dollar, by the act of 1881 , as îs implied in the appli- 
cation to now enforce it against the taxing district of Brownsville, which 
was organized after the two years to which the levy would certainly ap- 

The gênerai resuit is that the plaintififs are left to the same remedy that 
we applied in the Memphis Gase, and they can hâve a writ only to that 
éxtent, unleas the défendants, by their answer to the rule, show some 
better défense than has been suggested by their demurrers to the pétition. 
"We need not say, of course, that wé cannot enforcè any judgments of the 
State courts, and that as to thèse the pétition will be denied. If the par- 
ties cannot agrée as to any crédits tobe entered uppn the judgments, that 
disagreement must be settled before the mandamus can issue, and, if de- 
sired, the clèrk may, upon a référence, report the facts to the court, and 
the balances due. Some of thèse défenses would perhaps be more ap- 
propriate in an ànswer to the rule to show cause; but, on the demurrers 
to the pétition, we take it, the défenses may be presented, and we hâve 
thought best to settle the case, so far as can be donc, but without préju- 
dice to the défendants to make any défense desired by response to the 
rule. , 

I aih authôïized to say that thèse were the conclusions reached by the 
court at the heàring, and that the circuit judge fuUy concurs in thia 
opinion^ Counsel will prépare the necessary orders. So ordered. 



Wade, U. s. Marshal, for Use, etc., v. WoetSman and another. 
. Onsuit Court, 8. X>. Qeorgia, S. B, January 25, 1887.) 

1. CoTmTs—rBDBRAir— Action bt Mabshal on T'oBTHcoïriisra Bond. 

In an actitin by the marshal on à forthcoming bond, given after claîm to 
property levied on by attachment, and payable to him, tne marshal is merely 
a formai party, and his residencein the same state with the défendant will not 
defeat the juriBdiction of the United States courts. 
'.i. Samb— Mabshal ïiat Sue, whbrb.' 

Generally, it may be said -thatwheiiever the marshal performs, In the en- 

; ; forcement of remeaies given by state laws, the same duties which are Imposed 

by the law of. the state upon tbe sheriffs of the state courts, he is entitled to 

maintain the saine actions in the circuit court that the sherifC has in the state 

Court. 

-(^Oahui by the Court.) 

Suit on Bond. 

Charles N^hevo TTesf and Wade Eampton Wade, for plaintiflBj. 

Garrard éc Mâdnm^ for défendants. 



WADE V. WOETSMAN. 755 

Speer, J. ■ This motion is made to remaud a suit brought on a forth- 
coming bond made by défendants tothe marshal of this district, in an 
attachment cause brought by Curtis & Wheeler against L. W. Wortsman. 
The suit was originally brought in the city court of Savannah. Pro- 
ceedings were instituted by the counsel of Curtis & Wheeler, who also 
represented the marshal, to remove the cause to this court. This was 
resisted by défendants, but that court directed the removal, and the de- 
fendants sought to reverse this décision by bill of exceptions to the su- 
prême court of this state; but the décision was affirmed, and, when the 
cause was called for trial hère, défendants made this motion to remand. 

It is insisted by counsel for défendants that the forthcoming bond is 
made payable to the marshal; that he is a necessary party; and that, 
since he is a résident of the same state with the défendants, this court 
has np jurisdiction of the suit. This was the identical question decided 
by the s^p^eme court of Georgia in the décision just referred to, {Worta- 
mom V. Hfade, décision rendered November 9, 1886.) The court there 
uses the fpllowing language : . 

"Whare à levy was made by a marshal of the United States, a claim was 
interposedt {and a forthcoming bond was given payable to such marshal and 
his successors, condltioned for the forthcoming of the property levied on and 
claim^, and where subsequently the successor of such marshal brought suit 
in a state court on sucli forthcoming bond, for the use of the plaintiffs in ex- 
écution, Who were non-residents Of the state, the marshal was merely a formai 
party, withoùt interest in the subject-matter of the suit, the plaintiffs in exé- 
cution being the real plaintiffs in the action; and they could remove such 
action to the; circuit court of the United States on the grounds of their non- 
residençe, although the marshal was a citizen of this state. The giving of a 
bond for the forthcoming of property in a claim case was a proceeding un- 
known tp the common law, and is peculiar to thé remédies provided bythe 
statUtes of this state ; and While, generally, an action on a contract shonld be 
brought iii the name of the party in whom the légal interest is vested, yet a 
suit on such a bond is for the- beneiit of the plaintiffs in fi. fa., who are the 
real parties plaintîfl; and in this respect it differs from a bond given when 
an affldavit of illegality is interposed to a levy. Code Ga. 88 3730, 3728, 3674, 
3672, 3486. 3325, 3324, 3267, 2903; IBovei-nor v.Hicks.l 12 Ga. 189; imenn 
V. Black,"] 81 Ga. 393; [Sharman v. Walker,"] 68 Ga. 148; lEdwards v. 
Perrymân,] 18 Ga. 374, 378.» 

It i^ insisted now, however, that the court did not consider the argu- 
ment of counsel for plaintiff in error there, wherein it was contended 
that while it may be true that, in an action on a forthcoming bond un- 
der an exécution, the marshal is merely a formai party, yet, in an ac- 
tion on a forthcoming bond under an attachment, the marshal is a nec- 
essary party. It is true that, in the suprême court of Georgia, Mr. Jus- 
tice Hall, in rendering the décision, refers to the parties as "plaintiffs 
in executipn," when it would hâve been more accurate to hâve said plain- 
tiffs in attachment. Nevertheless it is impossible from the context, and 
from the références made, that the court could hâve misapprehended the 
nature of the record before it, nor is there anything in the construction 
of the Gteorgia statutes which could, in the opinion of this court, haye 
led that court to a différent conclusion. Section 3324 of the Code of 
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Georgia iJrovides "that forthcoming bonds shall be payable to the levy- 
ing officer." Section 332J5 provides that, "uponthéfaÛtireof the claim- 
ant to deliver such property according to the conditions- of said bond, 
the levying officer may immediately sue the claimant aiid security upon 
the bond, and recover the full value of the property claimed, and also 
ail damages, costs, and charges that the plaintiff may hâve sustained in 
conséquence of the failure of the complainant to deliver said property." 

Thèse sections relate to claims and forthcoming bonds under attach- 
ments. Sections 3728 and 3729 of the Code relate to forthcoming bonds, 
where claims are made to property levied on by exécutions issued on 
gênerai judgraents. They likewise are made payable to the levying of- 
ficer, and the décision of the suprême court of Georgia qùoted above will 
equally apply to levies by meatis of attachment, and by means of com- 
mon-Iaw exécutions. The court must hâve considered their reasoning 
applicable to both cases, becaùse they expressly refer tô' the sections of 
the Code providing for each . It foHows, since this is ihe construction 
of Georgia statutes by the highest judicial tribunal of thë state, that very 
great weight must be given to it; and, indeed, was not the jurisdiction of 
this court the matter under considération, such décision would be para- 
mount. 

Aside, however, from this décision, weighty as it is, tbe jurisdiction 
pf this suit is inhérent in the organization and purposes of this court, 
The attachment -was originally biought by non-residents. By virtueof 
their citizenship, they were entitled to bring it in thô courts of the United 
States. Aclaim was interposed, and the défendants, having come into 
this forum, took charge of property in custody of its officer, and gave 
bond for its production at the timé and place of sale; and, if they failed 
to produce the property when it was adjudged subject to sale, tp respond 
in damages for such failure. Can it be said that the officer of this court, 
or the plaintiflfa for whom he sues, are powerless to coUect the damages 
occasioned, bepause the défendants hâve broken the contract which they 
made in order to obtain property aiready in the hands of the court? 
Must the marshal and the plaintiff turn their backs on the jurisdiction 
of the national courts, and set their faces towards the state courts? If 
this be true, then it is easily compétent, in many suits of a civil nature, 
where non-residents are plaintiffs, when attempt is made to enforce the 
collection of the debt by final process, by simply giving a forthcoming 
bond to transfer the entire litigatioii' from the national courts to the stàte 
courts. The effect of this would be to produce two suits, in différent juris- 
dictions, to coUeçt the same debt; ahd the national courts, instead of af- 
fording means for the sure and speedy enforcement of contracts made with 
non-residents, wôuid be transformed into instrumentalitiês for delay and 
vexations litigation. It may, I thirik, be laid down as a gênerai propo- 
sition that whereyer the marshal performs, in the enforcement of remé- 
dies given by the state law, the same duties which are imposed by the 
law of the state upon the sheriff of the state courts, he is entitled to main- 
taih the same action in this court that the sheriff has in the state courts. 
Nor do I conceive the question now ùnder considération as open. The 
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suprême court of the United States in Huff v. Hvichmson, 14 How. 587, 
held that "the marshal is compétent to sue in a court of the United 
States, on an attachment bond, citizens of the state in which he is him- 
self a citizen, averring on the record that the suit is brought for the bene- 
fit of the plaintiff in the original action, and that they are citizens of an- 
other staté." He may alsosue on a forthcoming bond. See, also, Mc- 
Nutt V. Blxmd, 2 How. 9; Irvine v. Lawry, 14 Pet. 293; Brmme v. Strode, 
5 Cranch, 303. A forthcoming bond is taken by the sheriff for. the 
benefitof thé plaintiff. îTiompson v. Mapp, 6 Ga. 262; Code Ga. § 13. 
The marshal having no interest in this suit save the proper perform- 
ance of his officiai duty, his action being merely for the benefit of the 
plaintiffs, whp are non-residents, his résidence in the state cannot defeat 
the jurisdiction of the court, and the motion to remand is denied. 



NoRBïs and\)thers ». McCanna. 

{Gireuit Court, W. B. MicMgan, N. D. December, 188fJ.' 

1. Î'baupto.bnî' CoNTETAircEs—lNTJKNT— Question foe Jtikt— How. Coup* St. 
MicH. §6â06. . 

UnderHow. Comp. 8t. Mich.' §6206, the question of the intent in convey- 
ances alleged to be fraudulent .is one of fact, and not of law; and, where a 
conveyance of his stock in trade by a married man to his wif e is impeached 
as fraudulent, the value of the stock being largely in excess of the claimB of 
the wife for advances to the husband, it is not error to refuse to charge that 
that fact is a "badge of fraud," ànd that the jury might flnd from that fact 
that the transfer was fraudulent and void, the jury having been instructed 
that suoh facts werefor their considération in determiningwhether therewas 
fraud or not. 

â. EsTOPPEii — By Çonduct— Tkoteb against Shbrifp — Consent to Levt. 

Where the sheriff's certiflcate made no mention of the mortgage, nor indi- 
cated any lien subject to which the levy was made, the mortgagee of » stock 
of goods attached by creditors of the mortgagor is not estopped, in trover 
against the sherifE, from maintaining that the taking, under the attachment, 
Was tortious, by the fact that his attorney consented to the levy, provided 
that it should contain a récognition of the mortgage. 

8. Samb— Htjsband and Wife— Pabtnebship — Debtor and Cbeditob. 

While the facts that a married woman, apparently occupied as a helper in 
the same shop where her husband had his gênerai store, had asserted no 
claim of interest in the çoods, but on the contrary had sufEered him to deal 
with them as his own, might estop her from claimmg, as against creditors of 
the husband wbo had attached the stock, that she was a partner, and so en- 
titled to an interest, when her assertion of an interest in it would disappoint 
the creditors, who had become such while the appeàrànces held out were that 
the property was that of the husband, yet she is not . estopped from asserting 
against such creditors that the husband was a debtor to her for actual ad- 
vances to him as a loan. 

4. Tkovbb and Conversion— Tobtious Taking — Demand. 

Whère a transfer of goods by a debtor, on the fraudulent character of which 
attachments are based, is shown to be bonajide and valid, the taking under 
the writs is tortious, and a prior mortgagee of the goods may maintain trover 
against the sheriff withoUt demand. 



758 FEDERAL EEPOETER. 

6. PAKTjrBEBHip— Question pob Ju»t. 

When there is nothing in the téstiiflony -whîch would warrant the jurj^ in 
' 'findin'g^ that a htisband and wifewerë partners, more than a vague récognition 
by the husband of an interest in the wiïe, (not amounting to a légal one,) and a 
sort of moral lien for the amount of the moneyof the wife which she had 
permitted the husband to invest in the business, the question of partnership be- 
tween tliem sbould not be submitted to the jury. 

6. SHBRIÏT'-^SEIZINa MOETGAGED GOODS— MeASUHE OF DAMAGES— HOW. COMP. 

St. Mich. § 7682. 

A sherifC who, with actual notice of an existing mortgage, prima faeievaliâ, 
on a stock of goods, attaches the goods at the suit of creditors of the mort- 
gàgor» who claim that the mortgage is fraudulent and void, and takes and 
mamtains possession of them, in disregard of the mortgage, inatead of seizing 
the property subject to the ùiortgagis, and keeping possession only_ so long as 
was necessary to appraise and inventory it, and then retuming it, if required, 
to the' mortgagee, as provided by How. Comp. St. Mich. § 7882, is liable in 
trover, at the suit of the mortgagee, in damages to the amount of the mort- 
gage, not exceeding the value of the mortgaged property. 

7. Same— No Indbmnifying Bond— How. Comp. St. Mich. § 7711. 

The failure of a sheriff to take from attaching creditors the bond of indem- 
nity provided for by How. Comp. 8t. Mich. § 7711, is his own neglect, and 
çannot be allowed any considération to relieve him from liability for dam- 
ages resulting from a wrongful aeizure. 

8. Same— Obder of Coubt Based on Void Law — Laws Mich. 1888, No. 198. 

The fact that No. 198, Laws Mich. 1883, was nnconstitutional and void, will 
not render a sheriff liable who ôbeyed a mandate of the court, made underau- 
thority of that act, and turned over to a receiver property which he had at- 
tached. 

9. Same— Damage bt Fiée. 

A sheriff is not liable for the damage to attached goods in bis possession, 
doue by fire, àlthough his sôizure w'as wrongful, wfaere it appears that the aie 
was accidentai and was not caused by his négligence. 

Trover. On motion for new trial by défendant. 
Bail & Hanecom, for défendant. 
Messrs. Rîgga aad Mape8,f6t ■pl&in^f^s. 

Sevekens, J. This cause waa an action of trover, counts in case be- 
ing also joined in the déclaration, tried at the last term of the court held 
at Marquette, in which the plainiiîffs recoVered a verdict. The substan- 
tial facts in the case were as follows: 

One Smith, having been engaged in the business of carrying on a gên- 
erai store at Manistique, had become indebted for purchases of stock to 
various parties, and, among them, the plaintiflfs. There was also car- 
ried on in the same store a small line cl jewelry business, which his 
wife, who occUpied the store with him, had under her more especial 
management, The debt to the plaintifFs was for a considérable amount, 
and, feeling uneasy about it, they lodged their claim with R. G. Dun & 
Co.'s collection agency, at Chicago, for collection. Some part of the 
debt was not quite due, but would mature in a few days. The claim 
was transmitted to W. F. Riggs, an attorney at Manistique, and he, on 
the twenty-first day of November, 1883, procured a chattel mortgage 
from Smith upon the gênerai stock in the store, and also upon the jew- 
elry; Mrs. Smith joining in the chattel mortgage, on account of a daim 
which she asserted in the jewelry. This mortgage ran to the plaintiffs, 
and, in terms, secured thé payment of Smith's debt to them on the first 
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day of December then folio wing, and was immedîately filed. The day 
after the giving of this mortgage Smith transferred to his wife his re- 
maining interest in the mortgaged goods, in satisfaction of a debt due, 
as they both assert, from hitû to her, on account of moneys which she 
had advanced, and which had gone into the business. The amount of 
thèse advances, with the interest thereon, fell far short of the actual value 
of the interest thus transferred to her. 

On the day succeeding this transfer, the défendant, who was sheriff of 
the county, levied two writs of attachment against Smith, and in favor 
of other creditors, on the mortgaged goods. There was a confiict in the 
.évidence upon the trial as to whether thèse levies by the défendant were 
intended by him to be in défiance of the mortgage given to the plaintiffs, 
but the prépondérance of the évidence tended to show that the sheriff, 
and the creditors whose writs he had, believed the mortgage to be fraud- 
ulent and void as to creditors, and that they therefore refused to recog- 
nîze it. The sherifPs certificates do not mention the mortgage, or indi- 
cate any lien to which thé levies were made subject. The goods were 
taken by the sheriff into his possession, and were removed by him from 
the store to another part- of the village. The goods were inventoried 
and appraised. The évidence for the plaintiff tended to show that, after 
the lri\fent6i'y and appraisal, and after the mortgage became due, a spé- 
cifie dèoialld was made in behalf of the plaitltiffs upon the sheriff for thé 
possession of the goods, and that the sheriff flatly refused to recognize 
any rigtit in the plaintiffs ùndertheir mortgage. The défendants dieriied 
that such demand was madé lipon him, and insisted that his possessiôri 
was asseiitëd to by Riggs, who represented the plaintiffs. At length an 
ôrder^as made by the circuit court of Schoolcraftéounty that the sheriff 
transfer thèse goods to a receiver appointed under the state law iii refer- 
ei|ice to assîgnments. Act No. 193, 1883, sincè declared unconstitutional 
by the State suprême court in Ris»er v. Hoyt, 53 Mich. 185; S. C. 18 
N. W, Eep. 611. Meantime, or rather before thé order was executed, 
a part' of thé goods were destroyed by tire. The rémainder were turned 
over to the receiver, disposed of by him, and the proceeds distributed 
to the creditors, the plaintiffs, however, not participating. This action 
was then brought. 

The recovery by the plaintiffs was for $1,334.45, being the amount 
securéd by the chattel mortgage. No question was raised but that the 
value bf the goods exceeded the plaintiffs' debt. A motion having been 
made for a new trial, argument thereon has beenbeard, and most of the 
grbiihdg and: reasons urged in behalf of the défendant hâve been already 
diâpoSed bf, leaving only the foUo wing questions for further considerar 
tion: 

Upon the trial the counsel for the défendant presented a séries of re- 
qûests for instructions to the jury, which, grouping together certain feat- 
Tires of the case, upon whitfh argument could be made against the valid- 
ity ôf thé tûortgage, and of the transfer from Smith to his wife, asked 
the court to ilistruct the jury that such circumstances constituted "badges 
of fraùd," or, ïia in some of the requests, rendered the transaction fraud- 
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ulent and void as to creditors. The following, which is defendant's 
nineteenth request, is an example: "The fact appearing from Mr. and 
Mrs. Smith 's testimony that the property transferred to her was largely 
in excess of Mrs. Smith 's interest in the goods, or her claim, is a badge 
of fraud, and you may find from that fact that the transfer was frandu- 
lent and void." Thei court refused such requests, holding that the ques- 
tion of the alleged fraudulent intent was one of fact wholly, and was for 
the jury to détermine, upon ajl; the évidence in the case; that while it 
was laid do;wn as law in. text-books that such facts as were embodied in 
thèse requests constituted "badges of fraud," still the court held that such 
expressions, iovolyed conclusions of fact as well as of law, and were of a 
class which, Judge .GAMPBMU,,,inWatkim y. Wailace, 19 Mich. 77, calls 
"technicâl and stock piiirases.jOf the bench and, bar." Th^ court was of 
opinion that, to pharge ajs requested, would be to invade the province 
of the jury; and would practiçally go far towards turning such questions 
into matters of law instead of treiating them as questions of fact.. The 
court simply directed the atteijtipnof the jury to thèse features of the 
case, and iustructed thern that thèse, and ail the facts, were for their 
considération in. determining wheth^r a fraudaient intent inspired the 
transaction. 

This action of the court \^ refijisiiig the requests, and leaving the ques- 
tion of fraud to the,jury,.>Fitihputany instruction as to whether thèse 
parts ofthe testimony tendedto shpw fraud, is complained of, and made 
aground of this motion for a new ,trial. ; But after full qçnsideration, I 
am satisfied that: the course takei^. on the trial was correct. The statu te 
of Michigan (How. Comp. St. §6^06) déclares that the question of fraud 
in such trangaotien sb»^ be one, "of fact, and not of law," and without 
such statute it is essentially so. The, déduction of actual intent from cir- 
cumstances prqved is logically an inference of fact, and not of law. When 
the fraudulent intent appears upon the face of an instrument which the 
court is called upon to construe and give effect to, it beoomes a matter of 
law, Hke ali other matters thusçoming into a case; but where the evi- . 
dence isof facts, restjng: in paroi,' the jury are to say what are the in- 
ferences reasonably .jto.be drawn.; -, 

The resuit is, in the language of the court in Gay v. Bidweïl, 7 Mich. 
519, 524, "to leaveto the jury the duty of drawingall necessary infer- 
ences from facts." See, also, Oliver v. Eaton, 7 Mich. 108, where the 
court, adopting the doctrine ot Smith v. 4-cker, 23 Wend. 653, declared 
it to hâve been the accepted rule in this state. It may be that cases 
may arise where the proof is so overwhelmingly one way that the court 
would be called upon to give explicit direction to the jury to find accord- 
•ingly; but this is quite anothèr matter, and such practice is not pecu- 
liar to anyftlaSe'Of cases, > , ; 

Another, question, which was reseryed for further considération, was 
whether >an ^txQt was committed bythe court in charging the jury that, 
if they fouad ;tte transfer from Smith itQ hisf. wife to hâve been bona fide 
and valid, then the levy of the writs by the sheriff on thçse goods was 
without justification, and would not warrant any assumption of control 
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over thetn, the goods not being those of the défendant ib. the writs; and 
that, in sùch case, no demand was necessary to be made upon the sheriff 
for the possession before bringing this action. 

This instruction is complained of on two grounds: 

J^rst. It is sàid that the testimony of Riggs shows that at the time the 
ievies were made hé assented thereto, and no doubt he testified that he 
assented to the levy, if it was made in récognition of the mortgage he had 
in chai-ge for the plaintiffs. If that assent had been actéd upon by the 
sheriff, it ought to follow that the plaintiffs would now he estopped from 
claiming that the taking was tortious. But the.truth was that the sheriff 
was not led to make the levies by any assent of Riggs, and the levies 
would hâve been made whether he assented or refused. The défendant 
did nOt, tberefore, take bis course upon the footing of any consent of 
Riggs. But a more satisfactory answer is that the condition of the assent 
was wanting, which was that the levy should be in récognition of his 
client's mortgage. The défendant çould not be heard to say thathe relied 
upon the assent thus given, and repudiate the condition on which it was 
given. It is not conceivable that Riggs assented to the levy withoUt the 
condition. If he did, it would hâve been such an open betrayal of his 
dienfc's rights as to hâve deprived his aet of any quality of agency. 

Second. It is claimed that there was testimony which warranted the 
conclusion that Mrs. Smith was a silent partner with her husband in the 
business, and that, if so, the goods were liable to be seized on the writ 
against bim; and authority is cited to the proposition that when goods 
hâve been sold to a copartnership which inoludes a silent partner, not 
known to the seller at the time of the sale, the writ against thé known 
members WUI authorize the seizure of the èntire property in the partner- 
ship goodsj ànd that the silent member is estopped from making any 
claim toOwnetship, and from objecting to the seizure, on the ground that 
hewas notmade party to the suit. Lindl. Partn. §§482, 483, and notes; 
Pars. Partn. 290, 291. But hère there was nothing in the writs, nor in 
the judgments, nor indeed in any part of the records, to show that the suit 
was against any partnership, nor against any other than Smith as an in- 
dividu^ merely. 

The case of Inhvsch v. Farwdi, 1 Black, 566, cited for the défendant, 
is not in point. There the suit was one professedly against a partner- 
ship. It appeared to be so on its face. The court held that the plain- 
tiff, having disGontinued as against two of the three partners because they 
were not in the jurisdiction, could take judgment against the third, and 
that exécution thereon could be levied on partnership property. 

It is eafey to see how Mrs. Smith might be estopped from claiming 
she was a partner, when she had aUowed her husband to use the prop- 
erty as bis own, and when her assertion of a claim upon it would disap- 
point creditors who had become such while the appearances held ont 
were tjhat the property was that of the husband. But if she is estopped 
from claiming that she was a partner, and so entitled to an interest, she 
ought not to be estopped from asserting that her husband waa a debtor 
to her, if such was the fact, for her actual advances to him as a loan. I 
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càiinot find the éléments in the case necôsaary to create such an estoppeL 
She bas not, in such case, helped to deceive any one, more than in the 
case of another person who might bave loaried him money without re- 
corded security; and, of course, it cannot be pretended that there ivould 
be an estoppeï in the latter case. The argument amounts lo this: that 
Mrs, Smith is estopped from saying she was a partner, because her con- 
duct denied it; and she is estopped from saying she was not a partner, 
because in truth she was. If the estoppels work both ways, she was in 
a dilemma, from which there was no escape but sacrifice. But while it 
has been plausibly urged, I do not think there were any facts in the case 
which should prevent Mrs. Smith from obtaining satisfaction for the ad- 
vances she had made. They never claimed to be partners, and do not 
now. The défendant 's claim that she was, is founded upon évidence of 
some loose and uncertain understanding between them that she had an 
interest in the goods to the extént-(pf the advances, and that they shared 
the profits insome way, but in what proportions is not shown. 

My opinion was and is that there was nothing in the testimony which 
would waïrant the jury in finding that the husband and wife were in 
partnership. It was a vagne récognition of an intefest, not amounting 
to a légal one, nor having any defined scope or limits, but a sort of 
moral lien for the amount of the money she had permitted her husband 
to use. If, on such testimony, the jury should hâve found a partner- 
ship, such finding must hâve been set aside. It therefore could not 
properly be submitted to them. Improvement Cb. v. Mwnson, 14 Wall. 
442; Schofieldv. Chicago, etc., Ry., IIA U. S. 616, and cases cited at 
page 619j S. 0. 6 Sup. Ct. Rep. 1125. 

Finally, it appears to me that the verdict cannot be said to be con- 
trary to légal justice in the casev The prépondérance of the évidence 
went strongly toi prove that, having constructive and actual notice of 
the plaintiffs' môrtgage, the défendant proceeded in spite of it, and chose 
to make his levies, and take and maintain possession in disregard of it. 
Under the statute, he could hâve seized the property subject to the mort- 
gage, and kept possession as long as necessary to appraise and inventory 
it, and then hâve restored possession, if required, to the mortgagee. 
How. Comp. St. § 7682; Bayne v. Pattèrsm, 40 Mich. 669; King v. Hub- 
bdl, 42 Mich. 697, 603; S. G. 4 N. W. Rep. 440; Wood v. Wœnar, 104 
U. S. 786. 

The môrtgage was prÎToa fade valid, and if the sheriff felt willing to 
ftct upon the claim of the parties whose writs he had, that the plaintifis' 
môrtgage was frandulent and void, he could, as he ought to, hâve called 
upon those parties for indemnity. How. Comp. St, § 7711; Smith v. 
(Xcotte, 11 Mich. '883. If he faiied to do this, it was his own fault and 
ni^ligenee; and, while he is to be commiserated for his foUy, he is in 
flo situation to ask that the conséquences of his proceedings should be 
visited upon others. ■ Of course, the défendant is not liable for o|)eying 
the mandate of the court in tuming over the goods to the receiver. Not- 
withstanding the law was void under which the court took that action, 
its order, remaining unrevoked, was obligatory upon the sheritf, and he 
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could not gainsay it. WaU v. TrumhM, 16 Mich. 233, and the cases 
there cited; Nor was he Kable for the loss by fire, unless upon the 
ground that his wrongful act brought the goods within its reach, for it 
is not Shown to hâve occurred through négligence on his part. The 
conversion j if it took place, was considerably prior to that time, and 
the rights of the parties had become fixed. I am therefore of opinion 
that the verdict of the jury upon the facts ought not to be disturbed, and 
that the judgment is in accordahce with légal right. 
The motion must be overrùled. 



HosPEs p. Chicago, M. & St. P. Ry. Co. 

{Circuit Court, 23. Minnesota. February, 1887.) 

CABurEBS— Passbngbk TBAVKiiDïa OK A Pass, Injuebd. 

PlaintifE was traveling on a railroad on a f ree pass, and about to enter a car, 
when the door was suddenly ciôsed by the porter of the car, with such violence 
that he was thrown down, and injured his knee. Held, the railroad was bound 
to exercise a high degree of care for the personal safety of plaintiff, though 
he was traveling on a pass, but there must be reasonable proof of négligence. 
Proof of the mère f act that plaintiff was inj ured on the train by the door being 
Bhut against him does not, of itself, amount to négligence, where the carriage 
was gratuitous.^ 

This action is brought to recover damages for personal injury caused 
by négligence as alleged. The plaintiff is a citizen of the state of Minne- 
sota, and thç défendant is a corporation organized under the laws of the 
state of Wisconsin. The plaiijtiff was traveling upon a free pass, upon 
the back of which was printed, substantially, the foUowing indorsement: 
That the plaintiff accepting this pass, in considération thereof, agrées 
that the company shall not be Jiable for an injury to the person by the 
négligence of its agents, or otherwise. 

Plaintiff testified "that he was passing from the dining car into one of 
the sleeping cars in company with other persons, ail of whom had a 
right to be in the sleeping car, and that immediately after the rest of the 
party had passedinto the car, he, being the la«t qneto cross the platform, 
raised his foot to place it upon the threshold of the door, when it was 
shut with such violence that a blow upon his knee threw him back 
across the platform of the car, onto the railing, and broke the skin of 
his knee." He further testified "that, in conversation with the porter 
of the car, had with him immediately, the porter expressed his regret at 
having shut the door upon him; and a short time thereafter, in another 
conversation, stated that it was a wonder that he was not killed, as it 

As to the liability of carriers towards those traveling on free passes, see Cainden & 
A. E. Co. V. Batisch, (Pa.) 7 AU. Eep. 731; Griswold v. New York & N. E. R. Ce, 
(Conn.) 4 Atl. Eep. 261, and note; Waterbury ▼. New York, C. & H. E. Co., 17 Fed. 
Eep. note, 674; Annes v. Milwaukee & N. E. Co , (Wis.) 30 N. W.Eep. 282; Lawaon t. 
Chicago, St. P., M. & O. E. Co., (Wis.) 24 N. W. Eep. 618, and note. 
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(the door) went like a bullet out of a gun, but tbat he didn't know that 
any qne else was ooming after the rest of the company entered the car, 
and. didn't suppose there was." 

i When the évidence of the plaintiff closed, the défendant reqùested the 
court to instruct the jury thàt the plaintiff cpuld not recover, for the 
reason that the carriage was gratuitous, and accepted suhject to the con- 
ditions indorsed upon the back, of the freet.pass, which request was re- 
fused. There was a verdict for défendant, and no exception was takeri 
to the charge of the court. A motion is made by the plaintiff for a new 
trial, and it is urged that the verdict is contrary to the évidence. The 
only évidence of négligence is as above stated. It is insisted that the 
fact that an injury happened to the plaintiff raises a presumption of a 
want of care, and throws upon the défendant the burden of disproving 
it, which was not done. 

Clapp & Macartney, for plaintiff. 

Fiandrau, Squirea & Qutcheon, for défendant. 

• 

Nelson, J . I shall not dispute the doctrine of the plaintiff 's counsel, 
squarely announced and insisted upon, that the engagement of a railway 
company, when a carriage for hire exists, is to carry safely, and if an ac- 
cident occurs, and a passenger is injured thereby, proof of the accident 
makes out a prima fade case against, the carrier; but hère ho contract ex- 
isted between the plaintiff and the défendant, and the carriage was a 
gratuity. The duty imposed upon the défendant was to exercise a high 
degree of care for the personal safety of the plaintiff, so that a jury, in 
considering the proof of the act which caused the injury to the plaintiff, 
must also examine into and consider, in connection with the proof of the 
act, ail the surrounding circumstances, and détermine whether it was 
négligence. It is immaterial from which side the circumstances are de- 
tailed in the évidence. There mu st be reasonable proof of négligence upon 
the part Of the défendant, and it is the province of the jury to détermine 
its sufticîency. The rple laid down by the United States suprême court, 
and cited by counsel for plaintiff, applies to a case of carriage for hire. 
Proof of the mère fact that the plaintiff was injured on the train by the 
door being shut against him, without more, does not amount to négli- 
gence, if the carriage is gratuitous. 

Motion for new trial denied. 



New Hampshire Land Co. v. Tilton and others. 

(drcuit Court, D, New HampsKire. February 8, 1887.) 

CîosTS — Taxation — PlkA Ameiïdbd bt Ordkb of Coubt— Cost ov Subvets of 
Land — Compliance with Obdbb. 

Where, in an action at law to recover the possession of certain lands, the 
défendant is ordered by the court to make his plea more certain, and, in 
order to enable défendant to file a proper plea in accordance with such order, 
it becomes necessary for him to make surveys and plans, the expense of such 
gurveys and plans is not a part of defendant's taxable costs. 
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At Law. 

Chase éc Streeter^ for plaintîff. 

Aldrieh & È&nieh and Bingham. & MUchell, for défendants. 

CoT,T, J. The défendants ask to hâve allowed in their taxed costs 
against the plaintiff the expense of certain surveyè and plana made and 
used by them in the préparation and trial of the case. The plaintiff, by 
its writ of entry filed at the May term, 1882, demanded possession of a 
large tract of land, about 50,000 acres, situated in Grafton county, New 
Hampghire. , The déclaration described the land claimed. The défend- 
ants in their plea filed August 24, 1882, disclaimed ail lands in the plain- 
tiffs declaraition described, except certain lots. At the next term of 
court the plaintiff moved that défendants' plea be rejected on the grounds 
of uncertainty and insufficiency . Upon this motion the plaintiff claimed 
that défendants' plea did not tender an issue npon which a trial of a real 
action could be had, because the lots claimed by défendants had never 
been surveyed and marked upon the ground, and that, therefore, the 
lines of said lots could not be ascertained from the description in the 
plea. The défendants admitted that the lots claimed by them had never 
been actually surveyed and marked upon the ground. Upon hearing 
the parties, the presiding judge, against the défendants' objection, or- 
dered that part of the plea describing the lots claimed by défendants re- 
jected, and that the défendants furnish a plea describing the lines of the 
lots claimed by them by fixed, defînite, and visible monuments upon 
the ground. To comply with this order, the défendants were obliged 
to make surveys, and, after making them, they filed an amendment to 
their plea, setting out by definite boundaries thèse lots. The surveys 
were made to perfect the défendants' pleading, and to furnish a plea in 
accordance with the order of the court. 

Under thèse circumstances, I do not see how the défendants can recover 
for thèse expansés as a part of their taxable costs. They were ordered 
by the court to make their plea more certain. In order to enable them 
to file a proper plea, it became necessary for them to make the surveys. 
This was an' expense incidental and necessary to their défense. It was 
not an expense incurred under any rule or practice of this court, or for 
the benefit of both parties. By section 914, Rev. St., the practice, 
pleadings, forms, and modes of proceeding in civil causes, other than 
equity and admiralty causes, in the circuit and district courts, shall con- 
form, as near as may be, to the practice, pleadings, forms, and modes of 
proceeding of the courts of the state within which ss^ch circuit or district 
courts are held. Under the practice of New Hampshire, it would seem 
that the expenses of such surveys are not aUowed as a part of the taxable 
costs. Eia v. Knox, 46 N. H. 16. 

But, independently of the state practice, I find nothing in the fédéral 
statutes, or the practice of this court, that would seem to warrant the al- 
lowance of such an expense as a part of the taxable costs. The défend- 
ants urge that the allowance is within the discrétion of the court, and 
that, as Ihe expense was made necessary by the order of the court, it ia 
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properly taxable as part of the costs, or that, at least, the plaîntiff should 
pay one-half the amount. We are not dealing with a cause in equity, 
but with an action at law; and, where an expense of tbis character is 
made necessary in order to file a proper plea in an action atlaw, I know 
of no rule or practice which allows it to be induded in the taxable costs. 
Motion denied. 



BaocKWAY, Adm'r, etc., v. Connectiçut Mut. Life Ins. Co. 

{OirmU'Oov/rt, W. D. Pertnaylmanta. Pebruary 4, 1887^ 

1. LiFB Instjbaïtcb— Action— Pabties, 

Where, on the application of S. as the declared beneflciary, he also paying 
the preœiums, a poiicy of insurance was issued upon the lire of B., the sum 
insured to be paid to the " assured, " held, that S. was the assured and promisee, 
and an action on the poiicy by the personal représentative of B. was not 
maintainable. 

8. SaMB— AbSIGNMEIÎT— CONSBNT OF COMPAHT, 

The f act that after the date of the poiicy an assignment thereof by B, to S. 
was indorsed thereon, without the concurrence of the insurance company, ÎB 
an immaterial circumatance, neither changing the contraot relations of the 
parties, nor importing their mutual understanding of their contract. 

At Law. Sur demurrer to plaintifiPs déclaration. 

B, F. Hughes, for plaintiff. 

W. S. Purviance, for défendant and demurrer. 

AcHESoN, J. This suit is upon a poiicy of insurance on the lîfe of 
Beckwith S. Brockway, issued upon the written proposai of Daniel F. 
Seybert, setting forth the latter's désire to effect the proposed insurance, 
and that he ha,d an interest to the full amount thereof in the life of said 
Brockway. To the inquiry, "for.whose benefit the assurance is pro- 
posed," the written answer was, "Daniel F. Seybert." The original an- 
nuel premium and the second annual premium, the only ones ever paid, 
were both paid by Seybert. By the terms of the poiicy the défendant 
company promises and agrées, "to and with the said assured," to pay 
the sum insured "to the said assured, his executors, administrators, or 
assigns," etc. The proposai and answers are expressly made part of the 
poiicy, and ail are embodied in extenso in the plaintifF's déclaration. 
The demurrer raises the question whether the right of action is in the 
plaintiff, the admipistrator of Beckwith S. Brockway, deceased, or in 
Daniel F. Seybert. The question is to be solved by ascertaining the 
person meant by the term "assured," as the same is used in the poiicy. 

Now, as already stated, and as clearly appears on the face of the 
papers constituting the contract, Daniel F. Seybert was the applicant for 
the poiicy, in his proposai therefor claimed to bave an interest inBrock- 
way's life to the entire amount insured, was the declared beneflciary, and 
paid the premiums. In the absence, then, of anything indicating a 
contrary intention, the conclusion is irrésistible that Seybert was the as- 
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sured and promisee. The point, indeed, is ruléd by the case of Oon- 
neetiewt Mut. Life Ins. Oo. v. Luchs, 108 U. S. 498, 2'Sup. Ct. Rep. 
949. The policy of insurance sued on there and the one in suit hère 
are in form precîsely alike, and in their material ûicts the two cases do 
not differ. That some two months after the date of the policy an as- 
signment from Brockway to Seybert was indorsed thereon seems to me 
an unimportant circumstance. The insurance company was not a party 
to that assighment, and never approved it. It waa altogether an ex 
parte transacti<œ. Therefore it cannot hâve the effect of changing the 
contract relations of the parties, nor does it inaport their mutual under- 
standing of their contract. At most, it indicates only that Seybert and 
Brockway conceived it to be necessary that the policy should be so as- 
signed. 

I am of opinion that the déclaration does no^ disclose any cause or 
right of action existing in the plaintiff, and that the demurrer must be 
sustalned. 



Miami Powdeb Co. r. Hotchkiss. 
(Cflreuit Court, JT. 2>. lUinois. Jauuaiy 17, 1887.) 

AtTACHMBHT— FBAtlDXniBNT CONVETANCE. 

Défendant^ flnding himself in failing circnmstanceB, Bold his stock, noml- 
nally worth |8,000, to his son for $6,000, taking theiefor tliree notes of 
$3,000 eadh, due in one, two, and three years, respectively. witliout inter- 
est, which notes he transferred to the bank, to apply the collections thereof 
on his indebtedness to the bank of $6,040. Ko inventory was made, and the 
son had no means. But the son was 83 years of âge, had been clerk in the 
business f ormany years, and was named as devisee of property worth $5,000 in 
Uie will of his Krandmother, who since makitjg the will had been demented, 
and whose health -was so çoor that she could not live long, Immediately 
after the salé défendantes sign was taken down, and that of his son was in a 
few days put up. The property sold would to any one else than the son hâve 
been worth no more than $4,000 or $5,000, and was not worth more to the son 
than what he paid for it. Held that, in the absence of a statute forbidding 
préférences, that was no attempt to defraud, hinder, or delay defendant's 
creditors that would sustain an attachment. 

/. N. Jewett and S. D. Puterbaugh, for plaintiff, 
Oeo. B. Poster, for défendant. 
Steoena, Lee & Horton, for interpleader. 

Blodqbtt, J. The plaintiffs brought three suits by attachment in the 
Peoria county circuit court, and under the writs issued in thèse suits a 
stock of hardware in the store formerly occupied by défendant in the city 
of Peoria was levied on. Thèse suits, by order of court, were Consoli- 
dated, and subsequently the Consolidated case was removed to this court. 
The plaintiff also brought a suit by attachment in this court; and the 
same stock of goods was attached by the marshal of this district; and by 
order of this court the suit rëmoved from the Peoria county circuit court 
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and the suits orîgînally commenced in thîs court were Consolidated. 
Zeiias N; Hotchkiss, the défendant in the original suit, pléaded an abate- 
ment of the attachinent writs, denying the statements in the attachment 
affidavits that he had ftaudulently conveyed or assighed his effects, or a 
part thereof, so' as to hinder and delay his creditors. Rudolphus R. 
Hotchkiss has also interpleaded in the cases, claiming that he is the sole 
owner of the property attached tmder the writs, and that the défendant, 
Zenas N. Hotchkiss, had, at the time of the levy of the said writs of at- 
tachment upon said goods and property, no interest in said goods, nor 
any part thereof; upon which said interpleader plaintiff has joined issue. 
Thèse issues made by the plea in abatement and the interpleader were 
tried without the intervention of a jury. 

The facts, as they appear in the proof, are that, for many years, (since 
1849, as I now remember the proof,) Zenas N. Hotchkiss had been en- 
gaged in business in the city of Peoria as a retail dealer in hardware; 
that on August 13, 1884, he sold to his son Eudolphus R. Hotchkiss 
the entire stock of goods in the store, together with the furniture used in 
the store, and the outstandîng notes and accounts pertaining to his bus- 
iness, for the sum of $6,000, for which amount he took three notes of 
the purchaser for $2,000 each, payable in one, two, and three years from 
the date of said purchase without interest; and on the sanie day Zenas 
N. Hotchkiss transferred thèse notes to the Peoria National Bank, to be 
held and collected by the bank, and the proceeds applied upon certain 
indebtedness of the said Zenas N. Hotchkiss, a schedule or memoran- 
<àtim of which was attached to thé notes, amounting in the aggregate to 
$6,040; and a, notice of the transfer of thèse notes was given to the cred- 
itors named in the schedule, and they assented thereto. At the time 
this sale was made, Zenas N. Hotchkiss was insolvent, and unable to 
pay his debts in full, and plaintiff was pressing for payment of the two 
ûotes then due, amounting to about $1,300. This sale was made with- 
out an înventory. R. R. Hotchkiss was at the time of this tranèaction 
about 33 years old, and had for several years been in his father's em- 
|)loy as a clerk in the store, at a salary. Immediately after the sale the 
old sign of Z.N. Hotchkiss was taken down, and within a day or two 
afterwards a new sign, bearing the name of R. R. Hotchkiss, in plain, 
conspicuous letters, was put up in place of the old sign. At the time 
of this purchase, R. R. Hotchkiss was not in possession of any consid- 
érable property, but he was one of the devisees of his grandmother by 
her will, she being at the time quite an old person, and demented or 
imbécile; but her will had been made several years before, when she 
was of Sound mind, and the condition of her health was such as to make 
it probable that, within a very short time, he wôuld succeed to his 
share of the estate. The grandmother has since died, and he has real- 
ized $5,000 or over for his interest in the estate. The fact of his ex- 
peotations from the estate of his grandmother was well known in Peoria, 
"where she and he resided. It also appears that after the sale R. R. 
Hotchkiss told one of the oflScers of the plaintiff that he had done as his 
father wishedj that he expected to foUow the instructions of his father, 
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and pay the $6,000 purchase money on his father's debts to the bank, 
Nearly $3,000 of the debts for which the notes were tumed over to the 
bank was held by the bank, and the balance was nearly ail niade up of 
small araounts, on which personal friends of Zenas N. Hotchkiss were 
liable as indorsers, guarantors, or joint makers. The notes and accounts 
included in the sale of the personal property, aside from the stock of 
goods, were of very little value; and although the goods inventoried 
about $8,000, yet many of them were much shop-worn, and their seU- 
ing value would not exceed $6,000, if it equaled that amount. 

The position of plaintiff is that this sale was made to hinder and de- 
lay creditors, and was therefore fraudulent and void, as against the cred- 
itors of Z. N, Hotchkiss; and the reasons urged in support of this posi- 
tion are that the sale was made on unusual terms of crédit, and to a 
son of the debtor, who was a man of no means or commercial crédit, and 
in sueh haste that no inventory was taken, and thât there was no visible 
change of possession. 

Since the repeal of the bankrupt law an insolvent debtor bas an un- 
doubted right in this state to prefer part of his creditors to the exclusion 
of others. Smith v. Craft, 12 Eed. Rep. 856. Hotchkiss found himself 
insolvent, and had home debts, to the extent of about $6,000, which he 
wished to pay in fuU, or as far as his property would go. His means of 
doing this consisted of this old stock of goods, which might hâve been 
invoiced at about $8,000, but which, as the proof shows, would not bave 
brought more than four or five thousand dollars at cash sale. The son 
was wiUing to take them, expecting to continue the business, and avail 
himself of his acquaintance with it, and what of the good-will of the trade 
he could command ; and expected to realize the amount of the purchase 
money by the time the notes fell due. This was undoubtedly what he 
meant when he said to Mr. Decker, the plaintiff's agent, that he expected 
to do what his father wished, and pay the notes. It is doubtful if any 
other person -would hâve assumed so large an indebtedness for this stock 
of goods. While the time was unusuaUy long, the price, under the cir- 
cumstances, must be deemed high. The purchaser was not whoUy 
without means which would entitle him to crédit. The proof shows that 
he had been offered a business partnership in which his interest in his 
grandmother's estate was to be considered as équivalent to $5,000 capital. 
Thèse expectations, while they gave him no money in hand, did give him 
crédit; so that in assuming toï)uy out his father's goods, and continue 
the business, he was not wholly without means to justify the undertak- 
ing. The grandmother's wiU was made, and, by reason of hopeless im- 
becility, she was incapable of changing it; so it was only a question of a 
short time when he would come into possession of his share of her estate. 

Ordinarily the failure to take an inventory of a stock of goods, and 
the sale in a lump, is considered as a badge of fraud; but in this case 
the purchaser, for about 10 years, had been employed in the store, and 
had taken an active part in the business, and may be presumed to hâve 
known with quite approximate certainty the value of the goods. The 
change of sign over the front of the store was enough to notify ail per- 
v.29p.no.l5— 49 
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sons dealîng with ihe store of the change of ownership. Besîdes this, 
the plaiûtiffs at the time they made their attachment knew ail about the 
sale to the son, and had seen and talked with both the father and son, 
and also with the attomey who had advised Ihe transactioii, and knew 
the ternis of sale, and that the notes had been delivered to the bank to 
secure the scheduled creditors. Under thèse circumstances, I cannot 
say that the sale was fraudulent. Not being able to paj ail his credit- 
OrS, Z. N. Hotchkiss had a right to choose whom he would pay, and, 
at the time thèse attachments were issued and levied, not only had R. 
R. Hotchkiss given his n^otiable paper for the goods, but that paper 
had been put in circulation in such manner as to vest rights in the 
creditors named in the schedule. The court will présume from the tes- 
timony in the case, and from the circumstances, that, if thèse creditors 
named in the transaction with the bank had not been secured by the 
pledge of thèse notes, they would hâve taken steps to obtain judgments; 
and their action in that respect would hâve been facilitated by the 
debtor to such an extent that they might hâve obtained judgments be- 
fore the plaihtiff's attachments. At ail events, thèse creditors were evi- 
dently induced to lie still, and rely oii the provision which the debtor 
had made for their payment; and, under the circumstances, it seems to 
me that more injury would be done to thèse creditors by finding this 
transaction fraudulent than by sustaining it. 

The issue is therefore found for the défendant on the plea of abatement 
in the attachment case, and a judgment will be rendered that the attach- 
ment be abated; and the issue is found for R. R. Hotchkiss on his in- 
terpleader. 



Hawkshaw V. Suprême Lodqb ov Knights of Honob. 
(Circuit Court, N, D, Illinois. January 17, 1887.) 

1. BBNEVOMaîT SOCIETIBS — PEOCEBDINGS — REOOBDS— EVEDBNCB. 

While it is permitted to contradict the record of a vpluntary Bociety, or 
show that such records do not f ully disclose ail the proceedings of a body 
which ought to be recorded, proof of that kind must be so convinclng and 
satisfactory as to leave no doubt but what the matter attempted to be inter- 
polated into the records of the proceedings actually occurred. 

a. Samb—Rulbs— Suspension of Membbks. 

In a voluntary society in which the standing of its members, and the mode 
of snspending and reinstating them in membership, is regulated by its laws, 
if the records of the proceedings of the body show that a member is not in 
good standing, he must be bound by thèse records, and the action of his so- 
ciety in that regard; especially when he has exercised his right of appeal, and 
the action of which he complains has been afBrmed by the appellate tri- 
bunal. 

S.'tij'B Insxjbancb— Benbvôlbnt Sooibtibs— Assbssmbnts— Patmbnt— Insan- 

ITT. 

The rule that insanity is no excuse for non-payment of premiums or assess- 
ments of life Insurance policies applies to the payment of assessments of 
benevolent societies. 
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At Law. 

E. G. & W' G'. Asay, for oompîaînant. 

C. G. & 0. L. Bonney, for défendant. 

Blodgett, J, This a Suit for the collection of the stiin of $2,000, 
which it isclaimed accrued and became payable to the complainantfrom 
the défendant on the death of her husband, William Hawkshaw, by rea- 
son of the terms of the beneât certificate issued to him by the défendant 
lodge. The défendant is a corporation organized under the laws of Ken- 
tucky, and one of the objeots of the corporation is declared to be the es- 
tablishment of a "widows' and orphans' benefit fund," from which, oii 
satisfactory évidence of the death of a member of the corporation in good 
standing at the time of his death, and who has complied with its lawful 
requirementa, a sum to be determined by the lodge, not exceeding $2,000, 
shall be paid to his family, or as he may direct. The organization con- 
sista of the suprême lodge; grand lodges in states, territories, and coun- 
tries; and subordinate lodges for local work in cities and towns. 

William Hawkshaw was, in his life-time, a member of the Star of the 
West Lodge, one of the subordinate lodges of the order located in the city of 
Chicago; and in June, 1881, there waa issued to him a benefit certificate, 
by which the défendant agreed on his death, provided he was then in 
good standing in the order, to pay out of its widows' and orphans' fund 
to his wife, Margaret Hawkshaw, the sum of $2,000, in accordance with 
and under the laws goveming the order. This widows' and orphans' 
benefit fund of the suprême lodge, the défendant in this case, is derived 
from the collection of assessments uponthe members; and one of the pro- 
visions of the constitution of the order is that each member shall pay an 
assessment made on him for this purpose within 30 days from the date 
of notice to pay the same, "and any member failing to pay such assess- 
ment within 30 days shall stand suspended." 

It is conceded that this member died on August 19, 1884, and the 
only question is whether he was a member of the order in good standing 
at the time of his death. It appears from the proofs that on July 6, 
1883, Hawkshaw paid assessment No, 121, of $1.30; that assessment 
No. 122, of the same amount, became due August 12, 1882, and was 
not paid by him, but was paid by the Star of the West Lodge, of which 
he was a member, pursuant to section 7 of article 8 of the by-laws of 
said lodge, which provides: 

"If any meuaber is in arrears with one assessment at the expiration of 80 
days, the lodge shall pay the same ont of its gênerai fund, and attach a fine of 
twenty-flve cents to it, and at the same time notify such delinquent; and he 
must pay the same assessment and fine within 30 days of such notice, but no 
more than one assessment shall be paid for each member." 

On the seventeenth of August, 1883, Hawkshaw made default in the 
payment of assessment No. 123, for the amount of $1.30, and on the 
twenty-fourth of August, 1883, he was reported to his subordinate lodge 
as suspended for the non-payment of assessments, and such suspension 
ordered to be reported to the suprême lodge; and between July 31 , 1883, 
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and the time of Hawkshaw's death, in August, 1884, 17 or more assess- 
ments of $1.30 were made, none of which were paid by him, or by any 
one for him. The constitution of this subordinate lodge (the Star of the 
West) also provides that any member who bas been suspended for non- 
payment of dues, fines, or assèssments, applying to be reinstated, must 
payall arrears for dues, assèssments, and fines chai-ged at the date of 
such suspension; but such application for reinstatement must be made 
within one year; and, in case the application for reinstatement is made 
within 30 days of the time of such suspension, no médical certificate 
shall be required, unless so ordered by the lodge. That is, as I construe 
the rule, (section 8, art. 7,) a médical examination and certificate are 
required, as a matter of course, if application for reinstatement is made 
after 30 days from the date of suspension, but, if made within the 30 days, 
it is in the discrétion of the lodge to require such médical examination and 
certificate. It also appears from the proof that from some time in June, 
1883, perhaps as early as April of that year, Hawkshaw was mentaUy 
disordered, and at times insane, although no steps were taken to hâve 
him adjudged insane until February, 1884. From which, together with 
the other évidence in the case, I conclude that he was insane, at inter- 
vais, — say from April, 1883, — up to the time he was so adjudged, in 
February, 1884. 

The records of the Star of the West Lodge show that on October 12, 
1883, a motion was made by a member of the lodge to set aside the sus- 
pension of Hawkshaw, and reinstate him as a member, on the ground 
that he was insane at the time of the suspension, and was therefore un- 
lawfully suspended. This motion was not entertained by the lodge, for 
the reason that it was made more than 30 days after the suspension, and 
was not acçompanied by a médical certificate. An appeal from this ac- 
tion of the lodge was taken to the grand lodge of lUinois, where the 
action was afiirmed, and this ruling of the grand lodge seems to bave 
been reported to and approved , by the suprême lodge. At least, no ap- 
peal was taken from the grand lodge to the suprême lodge, and the ac- 
tion of the former must therefore be held to be final, so far as the action 
of the order was concerned, Proof was offered tending to show that the 
motion to reinstate was made at an earlier date, and within 30 days from 
the time of the suspension, and that, for some reason, this motion was 
not entered of record; but, from ail the testimony in the case, I bave no 
doubt that the motion of October 12th, to reinstate, was the first motion 
made in the lodge on the subject, and that no earlier motion was brought 
before them. 

Whîleit may possibly be allowed to contradict the records of a volun- 
tary society like this, or show that such records do not fuUy disclose ail 
the proceedings of abody which ought to be recorded, yet it is clear that 
proof of tbat kind must be so convincing and satisfactory as to leave no 
doubt but what the matter attempted to be interpolated into the records 
of the proceedings of the body actually occurred. None of the witnesses 
by whom it is attempted to prove this alleged earlier eSbrt at reinstate- 
ment speak by any data to strengthen or support their recollection, but 
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gimply say they are sure it was less than 30 days after the suspension. 
Other witnesses are equally certain that they attended ail the meetings, 
and that no such motion was made until that shown by the records. 
Therefore I say the proof of this motion within 30 days falls far short of 
such certainty as should be made in order to entitle it to supply the 
place of a record entry which had been neglected or omitted in the due 
course of the business of the body. It appears from the proof that the 
records of each meeting were read at the next succeeding meeting, and 
were subject to correction at such succeeding ineeting; and it seems to 
me almost incompréhensible that if a motion of as much interest as this 
case seems to hâve excited had been made, and yet not duly entered of 
record, the omission could hâve passed the next meeting unnoticed. 

But, even if such a motion was made, there is no proof of any offer to 
pay the dues and assessments which were in default at the time of sus- 
pension. It is true there is proof of a visit made about the tenth of 
August, 1883, by Mrs. Hawkshaw toMr. Stein, who had been reporter 
or secretary of the lodge, and a statement to him of her readiness to pay 
ail assessments. But that proof is wholly immatériel, because it ap- 
pears that Mr. Stein was not then an ofBcer of the lodge, and had no 
authority to accept pay ment of what was then due, and referred Mrs. 
Hawkshaw to the proper officer of the lodge to make such payments if 
she wished; but, for some reason, she dropped the matter there, and 
made no further attempt at payment, and no payment was made or 
offered by her to any officer of the lodge who had authority to accept it. 
So that we hâve the clearly-established fact that Hawkshaw had been 
suspended from his membership in this order about a year before his 
death for non-payment of assessments to keep up the very fund out of 
which the plaintifF now insists she shall be paid. But it is urged that 
this suspension was unlawful, because he was insane at the time he made 
the default for which he was suspended. There being no provision in 
the constitution or laws of this organization which déclares, either ex- 
pressly or by implication, that insanity shall be any excuse for default 
or forfeiture in the paying of assessments, I can see no reason why this 
case diffërs in principle on this point from the numerous cases that bave 
been decided by the courts where insanity or inca,pacity from sickness 
has been urged as a reason why advantage should not be taken of a de- 
fiiult in the non-payment of premiums or assessments of life insurance 
policies,,and in that class of cases the rule seems fuUy sustained that 
insanity is no excuse for non-payment. Klein v. Insurance Go. , 104 U. 
S. 88; Thompson v. Insurance Co., Id. 252; Wheeler v. Life Ins. Co., 82 
N. Y. 543; HoweU v. lAfe Ins. Co., 44 N. Y. 276; Yoe v. Benevolmt Ass'n, 
63 Md. 86. 

If there is any distinction to be made between thèse cases and the one 
now in hand, it would seem that this is a stronger case against the 
beneficiary ; because hère the jurisdiction of the lodge was invoked to set 
aside the suspension and reinstate the member, and the lodge denied the 
relief i Indeed, I think this case might be wholly disposed of on the 
ground that this being a voluntary society, in which the standing of ita 
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members and the mode of suspending and reinstating them în their mem- 
bership was régulated and provided for by the laws of the society, if the 
records and proceedings of the body show that a member is not in good 
standing, he naust be Sound by thèse records and the action of his society 
in that regard, éspecially when hehas exercised his right of appeal,and 
the action of which he complains bas been affirmed by the appellate 
tribunal. The Society, by its own laws, being made the judge of the 
standing of its members, such members are bound by its action on that 
subject, and I feel very ôlear that the courts ought not to entertain re- 
visionary supervision over the action of such bodies when dealing with 
their members, except, perhaps, when fraud is charged and proven. 

It is also urged that as this subordinate lodge bas what was called a 
"sick fund," out of which members who should be sick for a week's time 
were entitled to be paid five dollars a week for not exCeeding 13 weeks, 
therefore the subordinate lodge should hâve applied enough of this "sick 
fund " to pay this member's assessment to the suprême lodge so as to 
keep him in good standing. It Isa sufficient answer to this proposition, 
I think, to say that the subordinate lodge assumed no such obligation to 
its members, under its constitution or by-laws. It does assume to pay 
one assessment, to save the member from default, and only one; and 
this must be reimbursed to his lodge within 30 days after notice of such 
payment, or he will be in default; and it also provides for payment 
of fines and dues of a sick member out of his weekly benefits, so as to 
prevent him from being in arrears to his own lodge while sick ; but it 
does not assume to keep up the assessments made for the widows' and 
orphans' benefit fund, out of which death benefits likethis are to be paid. 
A member may lose his standing in his subordinate lodge by failing to 
pay his dues and fines to that lodge, and may also lose it in the su- 
prême lodge by failing to pay the assessments of the suprême lodge for 
the support of the widows' and orphans' benefit fund ; but with the pay- 
ment of assessments to this fund the subordinate lodge bas nothing to 
do, except to pay one assessment, and this was done by payment of as-^ 
sessment No. 122, when the lodge's entire duty to this member was per- 
formed. The "sick fund" of the subordmate lodge and the "widows' 
and orphans' benefit fund" of the suprême lodge are entirely separate, 
and the subordinate lodge has no right to apply the sick fund to the 
payment of assessments for the "widows' and orphans' benefit fund." 
Besides this, there is no proof that Mr. Hawkshaw was at any time prior 
to his suspension even in condition to be entitled to the sick benefits. 
No visiting committee had ever reported him sick, and no benefits had 
ever been aJlowed or directed to be paid him. He was at times mentally 
disordered during the summer of 1883, but was about, and not even 
alarmingly afiected, till about the twentieth of September, and this at- 
! tack seems to hâve been only temporary at that time. , 

The issues are found for the défendant, and judgment. 
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Ukited States v. Patteeson, Keeper, etc. 
iOireuU Court, D. Neii Jersey, January 81, 1887.) 

1. Cruonal Law — Sentbncb — Thimb Teems— "RinnnNa Cîoncubbentlt"— 

Rev. 8t. TJ. 8. § 5309. 

Upon a plea of guilty to three îndictments f ound under section 6809, Rev. 
St. U. 8., — one for the misapplication of funds of a national bank by the ac- 
cnsed wiile cashier tliereof , one for f aise entries to conceal sucli misapplication, 
and the third for making a f aise statement with intent to deceive the examining 
offlcers, — the district court prônounced sentence upon the accused asfollows: 
" That the prisoner be conflned at hard labor in the state's prison of the state of 
New Jersey for the term of flve years upon each of the three indictments above 
named, satâ. term» not to run eoncurrenuy, and from and after the expiration of 
said terms until the costs of this prosecution shall hâve beed paid." HelA, 
that the words, "said terms not to run concurrently, " are uncertain and incap- 
able of application, and tberefore void; and that the sentences commenced 
at once, and ran concurrently. 

2. SAHE — JXJEIBDICTION OF UNITBD StATES DiSTBÎCT AND ClBCPIT OOUBTS — ^Ap- 

PEAC/ — HABEAS COHPUS — JUDOMENT. 

The jùd^ment of the district and circuit courts of the United States in crim- 
Inal cases Is anal, and cannot be reriewed by writ of error; but if a judç- 
ment, or nny part thereof , is void, either because the court that renders it is 
not compétent to do so for want of jurisdiction, or because it is rendered un- 
der a law clearly unconstitutional, or because it is senseless, and without 
meaning, and cannot be corrected, or for any other cause, the party impris- 
oned by virtue of such judgmentmay be discharged on Aabea» eorpvs. 
8. Habkas Côepus— Status Wheit Wbit Allowbd — Whbn Dboisioh Madb— 
ExpiBATioN OF Sentence— DiBCBLiSGB of Pkisonbb. 

On a TiatKaa corpus the décision should be made upon the actaal statm of 
the case at the time of the décision, and not according to the state of things 
when the writ was allowed. When, at the time the writ of habeas corpus for 
the discharge of a prisoner, under three sentences of flve years each running 
concurrently, was allowed, the flrst term of flve years had not explred by 
lapse, although at least one of the sentences had been satisâed by means of 
remissions for good conduct. Beld that, the flve years having entirely elapsed 
slnce the allowance of the writ, the question of the applicability of the ré- 
mission for good conduct to ail the sentences may be waived, and the pris- 
oner discharged. 

On Habeas Corpus for the body of Oscar L. Baldwin. The pétition 
for habeas corpus in this case was presented to Joseph P. Bbadley, an 
associate justice of the suprême court of the United States, allotted to 
the Third circuit, on the thirtieth of December, 1886, and allèges that 
the petitioner, Oscar L. Baldwin, is imprisoned in the state's prison of 
the state of New Jersey, in custody of John H, Patterson, the keeper 
thereof, under judgment, sentence, and commitment thereon of the dis- 
trict court of the United States for the district of New Jersey, said judg- 
ment being rendered on the thirty-first day of January, 1882, upon pe- 
titioner's plea of guilty to three indictments found against him under 
section 5209 of the Revised Statutes of the United States, — one for mis- 
applying the funds of the Mechanics' National Bank of Newark, of 
which he was cashier, one for false entries to conceal such misapplica- 
tion, and the third for making a false statement with intent to deceive 
the examining ofBcers; that, being set at the bar of said district court 
for sentence, the same was prônounced against him in the foliowing 
words, as recorded in the records of said court, to-wit: 
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"The court do order and adjudge that the prisoner, Oscar L. Baldwin, be 
confined at hard labor in the state's prison of the state of New Jersey, for the 
term of flve (5) years upon each of the three indictments above named, said 
ternis not to r un eoncurrently ; and f rom and af ter the expiration of said terms 
until the costs of this proaecution shall hâve been paid. " 

—That, immediately upon the rendition of said judgment and sentence, 
the petitioner was committed to the custody of the keeper of said state's 
prison, and that from thence hitherto he has been and is now kept in 
said state's. prison, at hard labor, according to ail the rules and régula- 
tions of said prison, the same establi,shed and carried on in the case of 
ail persons cbnvicted under the laws of New Jersey, and sentenced to 
hard labor by its courts; that by the laws of said state the keeper of the 
state's prison is required to hâve kept a correct, impartial, daily record 
of the conduct of each prisoner, and of his labor, whether satisfactory or 
otherwise, and to lay the same before the inspectors as often as they may 
require; that the said inspectors, being satisfied that the record is prop- 
erly kept, shall direct the keeper,, fOr every month offaithful perform- 
ance of assigned labor by any convict, to remit to him two days of the 
term for which he was sentenced; for every month of continuous or- 
derly deportmènt, two days; and for every month of manifest effort at 
intellectual improvement and self-control, to be certified by the moral in- 
structors, onéday; provided, that in any month in which a convict shall 
hâve merited àhd received punishment no such remission shall bé made, 
and, in case of any flagrant misconduot, the inspectors may déclare a 
forfeiture of the time previously remitted, either in whole or in part, as 
to them shall seem just; that, on the recommandation of the keeper and 
moral instructor, it shall be lawful* for the inspectors to remit an addi- 
tional day per, inonth to every convict who for 12 months preceding 
shall hâve merited the same by his continuous good conduct, and for 
each succeediiig year, progressively, to increase the remission one day 
per month for that year. 

The petitioner states that, by virtue of the 554;4th section of the Revised 
Statutes of the United States, he is entitled to the benefit of thèse régu- 
lations; and that by reason of his good behavior he became entitled to 
and has been awarded such crédits; and that by force thereof such dé- 
ductions hâve been made from the said term of five years, for which he 
was sentenced, that said term expired and came to an end on the twenty- 
fifth daj' of January, 1886, a remission of 372 days having been allowed 
to him; also that the costs of prosecution of said indictments bave been 
fuUy paid. The petitioner further states that he is advised by his coun- 
sel that he is not now detained in custody in said state's prison by virtue 
of any sentence; that a second term of five years' imprisonment has not be- 
gun, and willnotbegin, till the thirty-first day of January, 1887; and that 
he is therefore unlawfuUy detained in prison. He also, upon the same 
advice, contends that the judgment was unlawful, because it sentenced 
him to imprisonment at hard labor, whereas section 5209 of the Revised 
Statutes of the United States, under which he was indieted, imposed the 
punishment of imprisonment only. Also that no more than onesentence 
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of five years' imprisonment could lawfully be imposed upon him under 
the said section, inasmuch as said offenses were each acts forming part 
of one act of misapplication of moneys. Also that the said sentence is 
nnlawful for uncertainty, except as to the first term of five years' im- 
prisonment, which has expired, and that the court had no lawful right 
or authority to impose any more than one term of five years' imprison- 
ment on him. A duly-exemplified copy of the three indictments, and 
the prôceedings thereon, and of the sentence pronounced against the pe- 
titioner, and of the award of remission of penalty by the inspectors of 
the state's prison, as stated in the pétition, was annexed thereto, con- 
firming the statement of facts set forth therein. 

Upon this pétition being presented to the said justice of the suprême 
court he allowed a writ of habeas corptis as prayed, and on the seventh 
day of January, 1887, the same was duly returned before the said justice, 
at bis chambers, in the city of Washington. The retum set forth as the 
cause of imprisonment the warrant of commitment by virtue of which 
the petitioûOT was detained in custody, and which consista of a statement 
of the three indictments, by their several titles, with a copy of the sen- 
tence as set out in the pétition, duly certified by the clerk of the said 
district court. The retum further states that it appears by the receipt 
of said clerk, under his seal, that the costs of the prosecution bave been 
paid; also that, upon the books of the prison, the petitioner appears 
entitled to a remission from the first of the three terms of imprisonment 
of 372 daya, whereby the period of his punishment under the same ex- 
pired on the twenty-fifth day of January, 1886. 

Annexed to the retum is a writing signed by the petitioner and his 
counsel, waiving ail right to the production of his body according to 
the cornmand of the writ, before the judge issuing the same, and re- 
questing the said judge to proceed to inquire into the causé of his dé- 
tention, and give judgment thereon without such production. And a 
supplemental retum of the keeper was presented, containing a copy of 
said waiver and consent, and certifying that in conséquence thereof he 
refrains from producing the said body, but avows hisreadiness, and sub- 
mits, to produce the same to answer any order which may be made by 
said judge. 

Orrûandt Parker, for petitioner. 

Job H. Lippinœtt, V. S. Dist. Atty., amtra. 

Bbadley, Justice, I bave duly considered the matter aforesaid, and 
will proceed to state the conclusion to which I hâve corne, and the rea^ 
sons thereof. It is manifest that the judgment or sentence in this case 
is uncertain in this respect: it imposes the penalty of imprisonment at 
hard labor in the state's prison for the term of five years upon each 
indictment, and adds that the said terms shall not run concurrently, 
but does not specify, upon which indictment either of said terms of 
imprisonment is to be undergone. If the prisoner is to be detaihed 
in prison for three successive terms, neither he, nor the keeper of the 
prison, nor any other person, knows, or can possibly know, under which 
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indictmeht he has passed his first term, or under whîch he wîll hâve 
to pass the second or the third. If, for any reason peculiar to either 
of said indictments, as, for example, some newly-discovered évidence, 
should be a différent face put upon the case, so as to induce the exec- 
utive to grant the prisoner a pardon of the sentence on that indict- 
nient, no person could aflSrm which of the three terms of imprison- 
ment was condoned. If a formai record of any one of the indictments, 
and the judgment rendered thereon, were, for any reason, required to 
be raade dut and exemplified, no clerk or person skiUed in the law 
could extend the proper judgment upon such record. He could not 
tell whether it was the sentence for the first, the second, or the last 
term of imprisonment. ■ Without the last words of the sentence, de- 
claring that the terms of imprisonment should not run concurrently, it 
would bé sufficiendy dearand certain. It would then, by force of law, 
be a sentence of five years' imprisonment on each indictment, andeach 
sentence would begin to run at once, and they would ail run concurrently. 
Such a sentence is lawful and : proper. But the addition that they were 
not to run concurrently, without speoifying the order in which they were 
to run, is uncertain, and incapable of application. It seems to me that 
the additional words mùst be regarded as void. 

The words used are undoubtedly équivalent to the words, "the said 
terms shall follow each other successively." But, if thèse words had 
been used, the case would not hâve been différent. The inhérent vice 
of being insensible and incapable of application to the respective terms, 
without specifying the order of their succession, would stiU exist. The 
joint sentence is équivalent to three sentences, one on each indictment. 
One of them is applicable to the indictment for misapplication of funds; 
but, if they are successive, which one? That which is first to be exe- 
cuted, or that which is secondly or thirdly to be executed ? No intelli- 
gence is sufficient to answer the question. A prisoner is entitled to 
know under what sentence he is imprisoned. The vague words in ques- 
tion furnish no means of knowing. They mustbe regarded as without 
effect, and as insufficient to alter, the légal rule that each sentence is to 
commence at once, unless otherwise specially ordered. 

If this were a mère error, it could not be considered on habeas corpus. 
The judgments of the district and circuit courts in criminal cases are 
final, and cannot be reviewed by writ of error, and a mère error of law, 
if in fact committed, is irrémédiable; as much so as are the décisions of 
the suprême court. But if a judgment or any part thereof is void, 
either because the court that rend ers it is not compétent to do so for 
want of jurisdiction, or because it is rendered under a law clearly uncon- 
fititutional, or because it is senseless, and without meaning, and cannot 
be corrected, or for any other cause, then a party imprisoned by virtue 
of Buch void judgment may be discharged on habeas corpus. 

I do not say that the judgment in this case is Void. It is a good 
judgment for the term of five years' imprisonment on each indictment. 
Perhaps theSe terms might hâve been lawfuUy made to take effect suc- 
cessively, if the order of their succession had been specified, although 
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there is no United States Statute authorizing it to be done. But this 
was not done. No distinction was made between them in tbis respect, 
and, as neither of them was made tô take efFect after the one or the 
others, they ail took effect alike; that is, from the time of the rendering 
of judgment. The additional words as to non-concurrence are void, be- 
cause they are incapable of application. It is as if a man should be 
sentenced to successive terms of imprisonment on each of several indict- 
ments, and to hard labor, or to be kept on bread and water, during one 
of the terms, without specifying which. The latter part of such a sen- 
tence would clearly be void, for it could not be allowed to the jailer to 
exercise his discrétion as to the application of the aggravated penalties. 

If there were any way in which the district court could amend ite 
judgment, the case might perhaps be différent. But I see no way in 
which it* could do so without passing a new sentence, and that it could 
not do now, after the term bas passed, and after one term of imprison- 
ment bas been suffered. What right would the court bave now to dé- 
termine that the expired term was due to any particular indictment 
more than to either of the others? 

I bave carefuUy read the able opinion of the suprême court of New 
Jersey in the case of Gibbs v. State, 45 N. J. Law, 379, and agrée to ail 
that the court there says as to the right of a criminal court to extend its 
judgment and proceedings on the record in proper form, regardiess of 
imperfections in the minutes of its clerk. But in the présent case there 
are no materials in existence for altering the form of the judgment 
under considération, — at least nothing but what may rest in the bosom 
of the judge; and for him to resort to his memory at this day to alter 
the judgment would be to render a new judgment. It is unnecessary to 
say that the honorable judge of the district court would not adopt a pro- 
ceeding so questionable and hazardous. The district attorney has sup- 
plied me with a certified copy, literatim, with ail the erasures and in- 
terlineations of the rough minutes; but they exhibit nothing upon which 
the court could base any substantial altération in the judgment as re- 
corded. 

In this view of the case, it is unnecessary to consider the other ques- 
tions raised by the pétition, and by the prisoner's counsel on the argu- 
ment. But it does suggest another question which cannot be entirely 
overlooked. When the haheas corpus was allowed, the first term of five 
years had not expired by lapse of time, although at least one of the sen- 
tences had been satisfied by means of the remissions allowed for good 
conduct. Considering the three terms of imprisonment as by law run- 
ning concurrently , do those remissions apply to ail three of the sentences, 
or to only one of them? If to only one, and I had to décide this case, 
as in ordinary civil actions, according to the state of things when the 
writ was issued, I might be obliged to remand the petitioner into cus- 
tody, and put him to the expense and trouble of another writ. But I 
think that on a habeas corpus, where the personal liberty of the citizen 
is involved, the décision should be made upon the actual status of the 
case. And as the five years bave now entirely elapsed, and ail the con- 
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curring terms hâve been fulfilled, the question ot the applîcability of the 
remission for good conduct to aJl the sentences may be waived, and the 
prisoner be lawfuUy discharged, without deciding it. He is discharged 
accordingly. 



JuLius WiNKELMKYER Beewing Co. V. Whitney, Surveyor, etc.' 

(Oïrouii Oouri, B. D. MissouH. January 13, 1887.) 

CusTOMS DtrriBS— Castings dp Ibon— Parts of Icb-Machotb. 

Iron castingB, intended to foriù parts of an ice-machine, but wWch hâve 
to be put togéther after their arrivai hère, and to which other i)arts hâve to 
be added, in order to make a complète machine, are "castings of iroa not spe- 
cially enumerated or provided for, " within the meaning of Schedule C of the 
tariff act of March 8, 1883, and are dutiable at one and one-fourth cents per 
pound. 

At Law. 

Suit to recover back $417.75, duties paid under protest upon iron 
castings intended to form part of an ice-maehine. AU parts of the ma- 
chine were not imported, and the parts imported had to be put togéther, 
and others added aftë* their arrivai in this country. The parts imported 
were^assed as manufactures of iron, and a duty of 45 per cent, ad va- 
lorem charged, under clause 216 of Heyt's Compilation. The plaintiff 
claims that the goods were only dutiable, under the provisions of Sched- 
ule C of the tariff act of March 3, 1883, at the rate of one and one-quar- 
ter cents per pound, as "castings of iron not specially enumerated or 
provided for." 

Shuman & Defrees, for plaintiff. 

W. H. Blisa, for défendant. 

Treat, J. The testimony in thîs case does not vary the construction 
of the acts of congress reached by the circuit court of the United States 
for the Northern district of Illinois in the case of Wolff v. Spdding, 26 
Fed. Rep. 609. Accepting the décision of that court as the proper con- 
struction of the revenue act, and duly considering the testimony offered, 
the court holds that the plaintiff is entitled to recover. 

Judgment will be given accordingly, for the sum of $417.75, and 
costs. 

>£dited by Benj. F. Bex, Esq., of the St. Louis bar. 
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DiECKEEHOFï" and others v. Robertson, Collector. 

{Circuit Court, 8. D. N0U) York. January 7, 1887.) 

CuSTOMB Ddtibs — ACTION To Rbcover Ba.ck — Bill op Particdlars— Amend- 
MBNt-Rbt. St. U. S. §§ 2931, 3012, 

In suits to recover duties illegally exacted by collectors of customs, while, 
aotwithstanding the mandatory language of Rev. St. TJ. S. § 8012, which en- 
acts that suit shall net be maintained unless the bill of particulars containing 
tbe matters specifled be served within 30 days after due notice of the appear- 
ance of the défendant, amendments a8 to formai matters not involving sub- 
stantial rights, which had been omitted or misstated by inadvertence, may be 
allowed, the court will not allow an amendment which will introduce a new 
cause; as, where two suits are brought, the transfer to one of them, brought 
■within the short bar of 90 days from the décision of the secretary of the treas- 
ury, provided by Rev. St. U. 8. § 2931, of the cause of action in the other, 
which was not brought until after the expiration of that limitation. 

At Law., Motion to amend bill of particulars. 

The moving affidavit of the plaintiffs showed: (1) That two suits be- 
tween the same parties were pending, — one numbered 9,187, and the 
other 10,072. (2) The first suit was brought within 90 days after the 
décision: of the secretary of the treasury on the appeal to him under sec- 
tion 29B1, Rev. St. U. S. (3) The second suit was not commenced un- 
til more than a year had elapsed after the décision of the secretary of the 
treasury. (4) The plaintiflFs did not know, at the time of the commence- 
ment of the first suit, that any décision had been made by the secretary 
of the treasury on their appeal, covering the entries in the second suit, 
(5) A bill of particulars in each suit was served within the statutory 
time. Section 3012, Rev. St. U. S. (6) The plaintiffs asked for an 
amendment to the biU of particulars in the first suit, by adding ortrans- 
ferring thereto 11 entries contained in the bill of particulars in the sec- 
ond suit. 

Dudley F. Phdps, for the motion, cited Pott v. Arthur, 15 Blatchf. 314". 

Henry 0. Platt, Asst. U. S. Atty., opposed, cited Rev. St. U. S. §§ 
2931, 3012; Waiiamsv. Oooper, 1 Hill, 637; Amson v. Murphy, 115 U. 
S. 579, 586; S. C. 6 Sup. Ct. Rep. 185. 

Wallace, J. Since the décision in Pott v. Arthur, 15 Blatchf. 314, 
this court haa frequently exercised the power of permittïng plaintiffs, in 
suits to recover duties illegally exacted by collectors of customs, to amend 
the bill of particulars as to essential contents, notwithstanding the man- 
datory language of section 3012, Rev. St. U. S., which enacts that the 
suit shall not be maintained unless the bill of particulars containing the 
matters specified be served within 30 days after due notice of the aj)- 
pearance of the défendant. In that case Judge Blatchfobd construed 
the statute as directory merely, and allowed the dates of the invoices 
which had been omitted to be supplied by amendment. In subséquent 
cases, when a similar application has been made, the amendment sought 
bas always been as to some formai màtter, not involving any substantial 
rights of the défendant which had been omitted or misstated by inad- 
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vertence; and the United States attomey, probably feeling that it was 
hardly consisterit with the dignity of the government to seek to defeat a 
just claim by hisisting upon a trivial slip in practice, has not opposed 
the application further than by refusing to consent to its allowance. The 
présent motion, however, stands upon a diflferent footing, and the effort 
is now made by the plaintiff, by an amendment of the bill of particulars, 
to transfer a cause of action, pending in another suit brought by the 
plaintiff against the défendant, (No. 10,072,) to recover duties fromthat 
suit to this, (No. 9,187.) No 10,072 was not brought within 90 days 
aftér the décision of the secretary of the treasury upon the appeal rela- 
tive to the duties in question, ànd consequently will be defeated by the 
short bar of section 2931, Rev. St. This suit, brought to recover other 
items of duties, was brought within 90 days after the cause of action in 
No. 10,072 accrued; and under the form of the complaint, if the plain- 
tiff can amend his bill of particulars, he can try his right to recover for 
the duties which cannot be recovered in the other suit. In effect, the 
court is asked, where a plaintiff has brought two suits for causes of ac- 
tion that might hâve beèn united in the first of them, and is met by a 
défense in the second which is fatal, to allow him to amend his pleadings 
in the first, and introduce as a new cause of action the one which he can- 
not sustain in the second suit. 

Ahhough section 954, Rev. St. U. S., confers power upon the courts 
of the United States to exercise the widest discrétion in permitting 
amendments of pleadings, it would be an abuse of this discrétion to per- 
mit a plaintiff thereby to revive a cause of action that is dead. In The 
Hamwny, 1 Gall. 123, Judge Story said: 

"That the statute of limitations would run against à cause of action then 
before the court has been held a good reason for allowing an amendment as to 
such cause of action. But in such cases the court will not admit of an amend- 
ment, If it be to introduce a new substantive cause of action, or new charge 
against the défendant. " ; 

He refused to allow the amendment, because it sought to introduce a 
.new substantive charge, and the cause of action would be gone on an orig- 
inal information. 

To permit the amendment now asked for would be a palpable viola- 
tion of section 2931, which, in declaring that the décision of the secretary 
flhall be final and conclusiveunless suit is brought within 90 days after 
the décision, évinces in the plainest terms the intention of congress that 
Ihis dass ©factions, which could not be maintained atall except for the 
.permission of congress, shaH be brought within that period or not at 
ail. 

Tbe motion is denied. 
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Bi re Boston & Faibhaven Ieon- Works. 

Ex parte Child. 

(District Court, D. Masaachusetlg. November 18, 1884.) 

Bamkkuptct— Dhbts Peotablb — Iiifkingbmbnt 0» Patent— Pbofitb—Rbt. 
St. U. 8. § 6067. 

A claim for an account of profits againat an infrînger of a patent-right 
as provable againat Ms estate in bankruptcy, under Rev. St. XJ. S. § 6067.* 

In Bankruptcy. 

0. E. WaMum, for the créditer. 

F. B. Qreene, for the assignées. 

Neison, J. Cyril C. Child offered for proof agaînst the estàte oîthe 
Boston & Fairhaven Iron-works, in bankruptcy, a decree for $5,640.26, 
recently rendered in his favor by the circuit court of the United States 
for this district, in a suit in equity for the inMngement of a patent pend- 
ing againat the bankrupt corporation at the commencement of the bank- 
ruptcy proceedings. It was admitted at the hearing that thé dècree "waa 
Bôlely for profits actually received by the corporation before the bank- 
ruptcy from the wrongful use of the invention secured by the plaifttiff's 
patent, without any addition for damages; also that the decreë niight 
be admitted to proof under Rev. St. § 5106, if the court should be of 
opinion thiat such profits constituted a debt provable under the bankrupt 
act. 

The bankrupt act allows proof of "ail debts due and payable frotii the 
bankrupt at the time of the commencement of proceedings in bankruptcy, 
and ail debts then existing, but not payable until a future day;" and 
further provides that "ail demands against the bankrupt, for or on ac- 
count of any goods or chattels wrongfully taken, converted, or withheld 
by him, mây be proved and allowed as debts;" and also provides that 
"' when the bankrupt is liable for unliquidated daniages arising Oùt of any 
«ontract or promise, or on account of any goods or chattels wrongfully 
iaken, converted, or withheld, the court may cause such damages to be 
assessed in such mode as it may deem best, and the sum so assèssed may 
"be proved against the estate." Rev. St. § 5067. The languagé of this 
«ectibn is broad enough and was intended to incluâë ail debtsfôuhded 
on contract, express or impliëd, and ail wrongful appropriations of Per- 
sonal property of every description, for which an action at law or in eq- 
Tiity could be maintained against the bankrupt. 

*NoTB BT THB CouBT. Ecversed on appeal in the circuit court by Coi/r J., on the 
-KTound that a claim for profits for the Inrringement of a patent is a claiiit for unliqni- 
<iated damages for a tort, and therefore not provable; tàaag, as authorities for this, In 
re Schuchardt, 15 N. B. R. 161 ; Black v. McClelland, 12 N. B. R. 481 ; In re Hennocks- 
bnrgh, 7 N. B. B. 37: Child y.BOston & Pàirhaven Iion-works, 187 Hàsà. 616, and Eoot 
T.EailwayCo., 106U.8. 189. S«e 28 Fed. Itep. 880. 
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It can be no valid objection to the proof that înfringement of a patent 
is in the nature of a tort. Damages for mère personal torts, such as false 
imprisonment, (/n re HennocJcsburgh, 7 N. B. E. 37,) assault and battery, 
(^Black V. McClelland, 12 N. B- B. 4SI,) deceit, (In re Schuchardt, 15 N. 
B. R. 161,) slander, {Zimmer v. Schleehauf, 115 Mass. 52,) are not prov- 
able, unless reduced to judgment or otherwise liquidated before bank- 
ruptcy. But wherever an action of trover, or trespass, or money had and 
received, will lie at common law for the conversion of property, the cause 
of action is provable. Thus, if the bankrupt has unlawfuUy converted 
to his own use personal prope^rtyrj, or has committed trespass' on land by 
cutting and carrying away growing trees, or removing fixtures; or has ob- 
tained money or property by fraud, forgery, or embezzlement — the cause 
of action is provable as a debt. "Debts created by the fraud or embezzle- 
ment of the bankrupt" are provable. Section 5117. The wrongful con- 
version by the husband of the wife's separate property is provable as an 
équitable debt. In re Blandin, % Low. 643. Thèse are aU cases of tort, 
yet they are provable nevertheless. 

To the objection that the claim is for unliquidated damages for a tort, 
there a,re twq answers: Krd, the act allows proof of unliquidated dam- 
ages for the wrongful conversion, of ail kinds of personal property, and 
provides for their assessment; andj second, profits of an infringer of a pat- 
ent are not unliquidated damages. They are as capable of being aseer- 
tained by simple computation, as the amount due on a promissory note. 
Courts of equity do not award unliquidated damages except in cases where 
there is no possible remedy at law. The right to damages in addition to 
profits given by Rev. St. § 4921, is a statute remedy, and does not af- 
féct the question. 

Nor is it an objection that such profits are only recpverable in equity. 
Equitable debts are provable on the same footing as légal debts. It was 
said by Judge Lowell in Re Buckhause, 2 Low. 331: "I hâve often d&- 
cided that équitable debts may be proved under our bankrupt act, and 
I am not aware that a contrary décision has been made." See, also. In 
re Blandin, supra. It is a rule that any debt for which the créditer could 
hâve maintained a biU in equity against the bankrupt at the date of the 
bankruptcy can be proved; and. the right to sue in equity is conclusive 
in favor of the right to prove in bankruptcy. The only exception is 
when the claim is barred by some conflicting equity as between différ- 
ent classes of creditors. In re Imm, 2 Low. 333. In such cases the 
débt may be proved against a surplus, and is released by the discharge. 
Thp district court is possessed, of ample powers as a court of equity to as- 
certain the amount due on: a.ny équitable debt. 

The theory on which courts, of equity award profits against an in- 
fringer is stated and explained with great force and cleamess in the elab- 
orate judgment of Mr. Justice Matthews in Root v. Railway Co., 105 U. 
S. 189. It is only necessary to refer to that case for ail the leaming and 
ail the leading autborities on the su:bject. It was decided in that case 
that a bill for an account of profits only^ filed after the expiration of the 
patent, when the right to an injunction no longer remained, could not 
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be maintained, for the reason tliat the right to an account of profits was 
incident to the right to an injunction, and the fact of infringement alone 
created no such tiduciary relation between the patentée and the infringer 
as to confer jurisdiction on a court of equity to administer the trust," and 
compel the trustée to account. But in deciding this the court was care- 
ful to reaffirm with emphasis the weD-established rule that, having once 
acquired jurisdiction upon the équitable ground of relief by injunction, 
the court would retain the cause for the purpose of administering a com- 
plète remedy; that, not being permitted by the principles and practice 
in equity to award damages, it would treat the infringer as though he 
were a trustée for the patentée in respect to profits, and would give prof- 
its as a Bubstitute for damages; and in taking the account it would ap- 
ply the same rule which it adopts in cases of trustées who hâve commit- 
ted breaches of trust by an unlawful use of the trust property for their 
own advant&ge, and require the infringer to refund the amount of profit 
which he has actually realized. Pages 214, 215. The court cited with 
approval the language of Mr. Justice Miller in BurdM v. Denig, 92 U. 
S. 716:, 

"Profits are not the primary or true criterion of damages for infringement 
in an action at law. That rtde applies eminetitly and mainly to cases in eq- 
uity, and is based on tlie idea that the infringer shall be converted into a 
trustée as to those profits, for the owrier of the patent which he infringes." 

What of ail things in the world the court did not décide in Root v. 
EaUway Go. was that, having jurisdictiop to graht relief by injunction, it 
would not treat the infringer as a trustée for the patentée as to profits, 
and that profits are unliquidated damages. When the right to an in- 
junction exists, the infringer 's liability for profits is the same as that of 
a trustée who has misapplied the trust property to bis own advantage; 
and he is held liable to account on the just and équitable principle 
applied in so many cases, both by courts of law and equity, that the 
wrongful use of the property of another raises on the part of the wrong- 
doer an implied contractto account to the owner for what has been gained 
by the use. If the patent bas expired before the commencement of the 
proceedings, without suit brought, profits would not be provable in bank- 
ruptcy any more than they would be recoverable in equity. Root v. 
BaUway Go. is authority for that. They are a debt in bankruptcy when 
they are a debt in equity, and no less or more a debt in one case than in 
the other. Profits are frequently decreed against au infringer where no 
injunction is or canbe granted. Glark v. Wooster, 119 U. S. 822, 7 Sup. 
et. Rep. 217 ; Hoe v. Boston Daily Adv. Go. , 14 Fed. Rep. 914. Whether 
damages for infringement are provable, it is not necessary to inquire, 
that question not now being before the court. 

Uuder the late English bankruptcy act of 1869, which difliered from 
our act in expressly excluding from proof ail demands in the nature of 
unliquidated damages founded on tort, and in not permitting proof of 
demands for goods and chattels wrongfully taken, converted, or withheld 
by the bankrupt, but which as to other provable debts was the same, 
profits for the infringement of a patent were provable as a debt arisingin 
v.29F.no.l5— 50 
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contract. WcOson v. HoUiday, 20 Ch. Div. 780. In tliis respect the prés- 
ent English bankruptcy act of 1883 is the same as that of 1869. Robs. 
Banks, C^th Ed.) 258; Id. (ôth Ed.) 281, 282; 32 & 33 Vict. c. 71, § 
31; 46 & 47 Vict. c. 52, § 37. Watsm v. HoUiday was affirmed in the 
Court ofAppeal; Sir George Jessel, M. R.,inpronouncingthe judgment 
of the court, remarking: "The only fault I hâve to find with the judg- 
ment of the court below is that it is too long. The case is very plain, 
and beyond argument." 31 W. R. 536; 48 Law T. (N. S.) 545; or, 
as reported in 52 Law J. Ch. 543 : "The answer to thàt objection is that 
it is not a demand for damages, and is provable; the point is simply un- 
àrguable." S. C. Jessel, Dec. 489. llie case is not to be found with 
the Court of Appeal cases in the Law Reports, having been left out ap- 
parently as not presentinga question of enough difficulty and uncertainty 
to justify its" being printed. By the law of England, as by ours, profits 
for infringement are given only as incident to the remedy by injunction. 
Root V. EaWway Co., 105 U. S. 207-213. 

It was held by Judgé Stoby that damages for the infringement of a 
patent were a debt within the meaning of a statute making the members 
of a manufacturing corporation liable for its debts in certain cases. Car- 
ver V. Bramtree Mimufg Go., 2 Story, 432. The suprême judicial court 
of Massachusetts bas recently decided that profits of an infringer were 
not a debt, within the meaning of a similar statute. ChÛd v, Boston <k 
Fairhavm Iro^worlcs, 137 Mass. 616. But thèse cases can bave but little 
bearing in conàtruing the provisions of a statute establishihg an elaborate 
and comprehensive System of laws, such as the bankrupt act. 

The case shows that the biankrupt corporation has received money 
from the wrongful use of property belonging to this créditer, for which 
it was liable to account, and at the date of the proceedings he was pros- 
ecuting his remedy for its recovery. The amount due has since been 
ascertained by the decree of the circuit court in the manner prescribed 
by law. The estate has been augmented at his expansé to the full 
amount of the decree. That the patent had not expired before suit 
brought is tèstifiëd by the decree itself. The debt does not seem to lack 
a single élément necessary td make it provable. The same feult that 
was found by the court of appeal with the opinion of Kay, J., in Wàt- 
son V. HoUiday might also with equal justice be found with this; and for 
the same reason. The point is altogether too plain for argument. In 
my judgment it would be a pemicious as well as unreasonable interpretar 
tion of the act to hold that debts like this are not to shàre in the dis- 
tribution of the bankrupt's estate. Proof allowed. 
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Eastebn Papee-Bag Co. and others v. Standard Papeb-Baq Co. and 

others. 

{Uireuit Court, D. Massaehmett». January 26, 1887.; 

1. Patbhts fok Inveittiohs— Satchbl-Bottom Papeb Bags— Infkinoemkotv— 
Equivalent Mechanisms. 

In reissued lettera patent No. 9,203, of May 18, 1880, to Margaret E. Knight, 
for improvements in machines for making satchel-bottom paper bags, the es- 
sence of the improvement is the employaient, in the making of the diamond 
fold. ol a flnger to pusli back a portion of tbe open end oï the tube in con- 
nection with a blade or tucking-knife, which moves under the flnger. In de- 
fendants' machine the diamond fold is only partially formed by means of 
pincera or nippera mounted on a moving roller, ■which takes hold of the up- 
pèr ply of the tube, and draws it a proper distance over the roller, while the 
under ply of the tube is held down by a spear-pointed separator. ITeld no in- 
fringement, the nippers mounted on the movmg_ roller not being the équiva- 
lent of the flnger, nor the moving roller the équivalent of the tucking-blade. 

S. Samb— Adjxtbtablb Machihbs— Disclaimeb. 

The Cîhandler invention (letters patent No. 267,774, of November SI, 1883, 
to Clarence A. Chandler) is for an improvement on the Knight machine, by 
means of which différent sizes of bags can be made adjustable on the same 
machine. This is done by inaking one portion of the machine adjustable to 
the other. Held, in view of the disclaimers in the spécifications, that the in- 
vention does not cover ail mechanisms f or making satchel-bottom paper bags, 
in which the tube-f orming, f eeding, and cutting mechanism, and the diamond- 
fpld laying mechanism, are in a fixed f rame, and the bottom-folding and past- 
ing mechanisms are in an adjustable frame, which is adjustable backward 
and forward with relation to the flxed frame. 

In Equity. ïill for infringement. 

B. F. T%urdon and lAvermore & Fish, for complainants. 

Œav/ncey SmÀih, for défendants. 

CÎOLT, J. The défendants are charged with infringement of the fifth 
claim of reissued letters patent No. 9,202, dated May 18, 1880, granted 
to Margaret E. Knight, and of letters patent No. 267,774, granted No- 
vember 21, 1882, to Clarence A. Chandler. Both patents are for im- 
provements in machines for making satchel-bottom paper bags. The 
fifth claim of the Knight reissue reads as follows: 

"The flnger, N, or équivalent device, whether fixed or movable, to operate 
upon the inner sîde of the tnbe, and hold or push back a portion of the open 
end of the tube while the diamond fold is being formed." 

In the original patent the patentée says that she believes herself to be 
the first to invent a device to hold back or push back a point or portion 
of one edge of ,the paper tube while the blade or tucking-knife forms the 
first fold. The essence of the Knight improvement is the employment, in 
the making of the diamond fold, of a finger to push back a portion of 
the open end of the tube in connection with a blade or tucking-knife 
which moves under the finger. It is manifest that the finger alonecould 
not make the diamond fold, but it is the finger co-operating with the 
blade which produces the resuit. 

In défendants' machine the diamond fold is formed, or partially 
foimed, bjr means of pincers or nippers, mounted on a moving. roller, 
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which takes hold of the upper ply of the tube, and draws it a proper 
distance over the roller, while the under ply ofthe tubeis beld down by 
a spear-pointed separator. In Knight's machine the blade must move 
under the finger to make the fold, while the finger remains stationary. 
In défendants' machine the pincers and roller on which they are mounted 
move together. In the Knight machine the iînger never takes hold of 
or grasps the paper at any point, and it could not without tearing it. In 
défendants' machine the pincers must take hold of and grasp the paper 
firmly at a certain point, and, if they relax their grasp before the mouth 
is formed, the machine will not work. Thèse are some of the différ- 
ences between the two machines which are apparent upon inspection 
and comparison. It is further urged, with much force, that the open 
mouth formed by the nippers, roller, and spear-pointed separator is not 
a diamond fold, as the paper is not creased by thèse means, but that it 
is necessary to complète the diamond fold for the blank to be com- 
pressed between the succeeding pair of roUers. A comparison of the 
instrumentalities employed, and mode of opération of the two machines, 
makes it perfectly clear that there is no infringement, whether claim 5 
be constmed to cover onlythe finger, or by implication the finger co- 
operating. with the blade. In no legitimat'e sensé, even upon a broad 
construction of the ICnight patent, can it be said that the nippers mounted 
upon the moving roller are the équivalent of the finger, or that the 
moving roller is the équivalent of the tucking-blade. It is unnecessary 
to consider the other défenses raised in the Knight patent. The Chand- 
ler invention is for an improvement on the Knight machine, by means 
of which difierent sizes of bags can be made adjustable on the same ma- 
chine. This is done by making one portion of the machine adjustable 
to the other. The claim is as foUows: 

"In a machine for making satcliel-bottom paper bags, the combination of 
tube-forming, tube-feeding, tube-cutting, and diamond-fold laying mechan- 
isms, having bearings in a flxed frame, with another frame adjustable back- 
ward and forward, relatively, on said flxed frame, and flxed thereto during 
the opération of the machine, and the hottom-foldingand pasting mechanisra 
borne by said adjustable frame, and adapted to cross-fold the diamond fold 
in two i)laces, parallel each to the other, whereby the machine may be ad- 
justed to make bagsof différent sizes from tubes or blanks of différent width, 
substantially as described." 

It cannot be seriously contended that the spécifie form of mechanisma 
enumerated in this claim, or the means of adjustment described in the 
spécification, are to be found in défendants' machine. The position is 
taken, however, that the Chandler invention is not limited to the form 
of mechanisms, or to the particular méans of Connecting the two sets of 
mechanisms, but that it covers aU mechanisms for making satchel-bot- 
tom paper bags in which the tube-forming, feeding, and cutting mech- 
anisra, and the diamond-fold laying mechanism, are in a fixed frame, 
and the bottom-folding and pasting mechanism are in an adjustable 
irame, which is adjustable backward and forward with relation to the 
fixed frame. I cannot give such a broad construction to this claim. 
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Chandler did not invent a new principle of mechanics. The idea of ad- 
justing one part of a machine to another, to adapt it to différent con- 
ditions of work, was old. In this case, as in others, the claim must be 
construed and limited by what is found in the spécification and draw- 
ings. Thèse will show the real scope of Chandler's invention. Chandler 
took a Knight machine, and made it adjustable. He sawthat, in order 
to adapt a Knight machine to bags of différent sizes, it was necessary to 
make the rollers and blades adjustable with respect to the diamond-fold 
laying meehanism, because it is manifest that the leading end of the 
diamond fold will vary in length with the width of the bag, and it fol- 
lows that, in order to enable the cross-fold meehanism to propçrly re- 
çoive the ends of the diamond fold, it must be capable of adjustment. 
The spécification says that the leading end of the diamond fold "will 
Project more or less, according to the width of the bag, and it is to en- 
able the rollers, j, k, to properly receive the leading end of the diamond 
folds, diflering in length, that the said rollers, with the blades and head, 
D, or the parts for cross-folding the diarnond-folded portion of the bag- 
blank, are made adjustable towards and from the cutting and diaïnond- 
fold laying meehanism." But the adjustment herein described is not 
claimed broadly by Chandler, as is shown by the following disclaimer 
found in the spécification: , 

"I do not broadly claim adjusting the rollers in a paper-bag machine towards 
and from the tube-severing meehanism, merely to place the rollers at the 
proper distance therefrom to enable them to catch the end of the paper, and 
liold it, as the paper is being eut ofC for the bag." 

The patent also contains twoother disclaimers, relating to some of the 
:specific mechanisms employed. To sustain the claim of the Chandler 
patent as against thèse défendants, and in view of the disclaimers, it 
must be held to cover ail machines containing the combination set out 
in the claim, independently of the means of adjustment or of the forms 
-of meehanism which go to make up the différent éléments described. 
Believing such a construction of the claim to be untenable, I must find 
that the défendants hâve not infringed. 

The position is also taken by the défendants that part of their tube- 
culting and diamond-fold laying mechanisms is found in the adjustable, 
and not in the fixed, frame, and that, therefore, they hâve not the com- 
bination composing the claim, This défense might deserve a more care- 
ful considération, if I did not think the other ground already considered 
•conclusive of the case. 

Bill dismissed, with costs. 
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Staeunq V. St. Paul Plow-Wobks. 

(Circuit Court, D. Minnesota. February 8, 1887.) 

1. Patents foe Inventions— Licensç—Tbkmination of Licbnsb. 

A licensee of letters patent,, under a contract by which he ia permitted to 
manufacture and sell the article covered by said patent, cannot witïiout the 
consent of the licensor, terminate the rights conferred by the license, and, 
there being no limitation on its face, the license continues until the expira- 
tion of the présent letters patent. 

2. SaME— InFKINGBMENT— lïIPEOVHMENT IN SUIiKT-PtOWS— ACTION AGAIKST Ll- 

CENSBE. 

The flrst claim of letters patent Nd. 154,298, dated August 18, 1874, for an 
improvement in sulky-plows, covçring the combination of a crank-bar, plow- 
beam, and azle, for the purposes set fortb, so as to enable the horses to pull 
the plow out of the ground oy the adjustment of the lever in the notches of 
the curvêd bar, held to be infringed by défendants in the manufacture of 
plows in wbich the mechanism used is only such mechanical changes as in- 
crease the power of the lever from a single to a compound action, reversing 
its movement from a lever moving forward to one pulled towards the driver, 
and in whlch a perf orated segment and spring-dog are used, in connection with 
wïiich the lever opérâtes to raise and lower the plow-beam, thèse being only 
mechanical changes and équivalents; and a change in the device for depress- 
ing the plow-beam in front will not defeat the right of the patentée to an ac- 
tion for breach of contract against a licensee of his patent. 

3.* SaMB— NOVELTT. 

In an action against a licensee for breach of a contract of license for the 
manufacture and sale of sulky-plows, covered by letters patent No. 154,293, 
dated August .18, 1874, when the contract of license contained no récital or ad- 
mission by the licensee tfaat the licensor had inveuted the improvement in 
sulky-plows, and plaintifl having Jôined issue on the défense of wantof nov- 
alty set up in the answer, no estoppel being pleaded, and the défendants hav- 
ing introduced in évidence letters patent No. 116,956, No. 120,560. No. 123,505, 
No. 182,772, No. 184,121, and No. 148,147. held that plalntiflf's improvement 
was not anticipated by_ either of thèse patents, neither of them having the 
combination of the plaintifl, foi the purposes described in his patent. 

At Law. 

FrackdUm & Oareîns, for plaîntîff. 

J. B. <fc W. H. Sanhom, for défendant. 

Ne]:^on, J. This is a suit for a breach of contract. The plaîntîff is 
a citizen of Nebraska, and the défendant of the state of Minnesota. The 
défendant îs a naked licensee of a patent, (No. 154,293, dated August 18, 
1874;,) under a contract executed December 17, 1877, by which it is 
permitted to manufacture and 'sell the Starling sulky-plow in the follow- 
ing territory, viz.: "Wisconsin, Minnesota, and i)ako\a, and ail that 
part of lowa north of the Northwestern Railway, and ail that territory 
west and north of the above-described territory." A royalty of $2.50 
per plow was exacted to be paid on accounts rendered July Ist and Jan- 
uary Ist of each year. After the défendant had manufactured and sold 
between 35 and 40 plows under the license, and on or about December 
5, 1878, written notice was given the plaintiff that the construction of 
this sulky-plow was unsatisfactory and useless, and many had been re- 
tumed as unserviceable and that the défendant would thereafter manu- 
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facture a sulky-plow of its own design, and renounced îts lîcense. 
The défendant, after the notice, rendered an account up to January Ist, 
and since then has manufactured about 960 plows, called "Starling 
Plow," designed by Berthiaume, and about 350 plows called the "Harris 
Plow." The plaintiff insista upon a breach of the contract of license. 
Issues are joined under the pleadings, and, a jury being waived, the case 
is tried by the court. 

Starling Invention, AviJumzed to be Manufadured and Sold by Défendant. 
In this, the plaintiff's invention, there is a crooked axle and a crank-bar 
bent twice at right angles, passing through a box bolted to the plow- 
beam towards the rear. The end of this bar nearest to the driver's seat 
or right wheel of the sulky rides upon the inner end of the journal of 
this wheel. The lower end of a spring lever, which projects upward 
along a curved bar on the right side of the driver's seat, is connected 
rigidly with this end of the crank-bar. The curved bar, with notches on 
the outside to receive this upright lever, is attached to the axle and 
part of a brace running from the axle to the tongue; and thus the crank- 
laar bolted to the pjow-beam can be held in any position to which the 
lever is adjusted. The plow is thus locked either in the ground, at any 
desired depth, or up at any desired height; and, in practical opération* 
when raising the plow up, the point cornes out of the ground first. To 
the ftont of the plow-beam is attached a jointed or hinged foot-lever, 
composed of a vertical bar, the upper end of which is joined to a lever 
upon which the foot of the driver may be placed, and the lower end is 
pivotëd to the brace above mentioned, running from the axle to the 
tongue, and also to the plow-beam. A stop is fixed at the rear part of 
the tongue, so that when the foot-lever is raised the rear end strikes 
against it. , The driver can also lock the forward end of the plow-beam 
down by this lever. The manner in which the c^nk-bar ridés on the 
inner end df the journal, and the lever is attached, is distinctly pointed 
out in bis drawing, figs. 3 and 4. "The first claim is for the combina- 
tion of the crank-bar lever, plow-beam, and axle, for the purposes set 
forth, 80 as to enable the horses to pull the plow out of the ground." This 
is done by the adjustment of the lever in the notches of the curved bar. 
"The second claim is for a combination of the foot-lever and stop with 
brace-tongue and plow-beam^ as shown and described" in the spécifica- 
tions of the patent. 

1 . I find that the défendant could not, without the consent of the 
plaintiff, terminate the rights conferred by the license, and, there being 
no limitation on its face, the license continued until the expiration of the 
présent letters patent. 

2. Thé Starhng plow is of utility, and an operative machine, although 
it mîght work better in some soils than in others. 

3.1 find that the first claim of the plaintiff is maniftstly iufringed in 
the Berthiaume and Harris plows, so designated; and the mechanism 
used is only such mechanical change as increases the power of the lever 
from a single to a compound action, reversing its movement from a lever 
moving forward to one pulled towards the driver. In the Berthiaume 
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plow a perforated segment and a spring-dog are used, in connection with 
which the lever opérâtes to raise and lower the plow and beam, which 
are mechanical changes and équivalents only. In the Harris plow sub- 
stantially the sàme deviceis used. While in the Berthiaume plow the 
device used for depressing the plow-beam in front is unlike Starling's, 
the change in that particular would not defeat the rigbt of plaintiff to 
an action for breach of contract. 

4. I hâve hesitated about going into the question of novelty, but, there 
being in the contract of license no récital or admission that plaintiff had 
invented this împrovement in sulky-plows, and the plaintiff havingjoined 
issue on the défense of want of novelty set up in the answer, and not 
pleaded an estoppel, I hâve reluctantly allowed the défendant to intro- 
duce évidence on that issue, and find that the plaintifPs improvement is 
not anticipated by any.of the patents introduced in évidence. 

Hay & Freetnan^s Patent, No. 116,956, dated Jvly 11, 1871. In this 
patent for an improvement in cultivators there are two crank-axles, on 
which the ground-wheels run. One is attached to the upper side of the 
main axle, which supports the frame and its plows, while at the oppo- 
site end the other is attached to the under side. There are levers at- 
tached to each end of the axle, with other devices described, so that an 
independent vertical adjustment of the wheels in relation to the axle is 
obtained, and thus the main axle is supported at any required height 
from the ground, and with one end higher than the other, and, by a 
locking device, the lever will hold the wheels at any height desired. 
This device is to regulate the depth of the furrow to he eut. A bar of 
an inverted "U" form loosely secures the plow-frame to the axle, with 
its ends pivoted to the main axle. • When this bar is turned upward, 
the frame and plows are raised upward, and moved forward until the 
arms of the bar are carried forward a vertical point, so as to support 
the frame, and keep the plows out of the ground. This is done by a 
lever attached by a link to the frame. There is no mode of locking, by 
the lever, the plow in the ground at any required depth, or raising the 
point of the plow by the lever, and locking, so that the horses can pull 
it out of the ground. The object of this invention, in part, was to mount 
the main wheels so as to be capable of independent vertical adjustment, 
and arrange the main plow-frame so that it may be raised or lowered. 

Warrèa & Rynerson's Patent, No. 120,560, dated October 31, 1871. 
This patent plow bas an axle raised in the middle, and, similar to the 
Hay and Freeman, has a transverse bar, which is supported in the rear 
tô'the plow-beam by a hinge, the swinging plate secured rigidly to the 
bar, the arms of which, extending forward, are pivoted to the vertical 
parts of the axle. One arm extends forward, and forms a foot-rest. The 
beam is supported so that pressure on the foot-rest élevâtes the beam and 
plôws. The draught is uponthe tongue, to which a curved rack and an 
elbow lever are pivoted. The short arm of this lever in the rear tums 
upon a iransverse pin, which passes through a vertical loop to which the 
forward end of the plow-beam is hung by an eye-bolt. The teeth of the 
lack fecirig the lever enables the deptii of the furrow to be regulated by 
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raising the points of the plow. The plow is kept in place l3y the rack, 
which is made to engage with the transverse pin at the proper point of 
élévation. When the points of the plow are raised hy this device, it is 
not possible to lower by a reverse action of the lever. Should an attempt 
be made, résistance woilld come from the tooth of the rack engagea. 
The object of the foot-lever is to enable the driver to raise the plow en- 
tirely out of the furrow, and ont of contact with the ground; but, as soon 
as his foot is removed, the plow falls back. There is no device for lock- 
ing the plow at any required depth, and the foot-lever, which is an ex- 
tension of the yoke or transverse bar, will not raise the point of the 
plow. 

Owm's Patent No. 1, No, 123,505, dated February 6, 1872. In this 
sulky attachment for plows is a drop-iron, passing through the tongue 
and a "T" pièce at the bottom, over the forward part of the beam, with 
a device on the drop-iron for regulating the depth at which the plough 
shall' run by a pin passing through holes in the drop-iron above the 
tongue, and a sliding sleeve stop, secured below in any desired position 
by a set^screw. The driver, having secured the stop to the drop-iron at 
the desired position, andfixed the pin in the drop-iron above the tongue, 
is enabled, by treading on the "T" pièce, to strike the front end of the 
beam, and depress it so that it enters the ground to an extent limited 
by the pin. He then withdraws his feet, and the stop strikes under the 
tongue. The driver does not operate this device while the plow is in 
motion. No jointed foot-lever is used, as in the plaintiffs patent. 
Owen, by his device, controls the depth of fuiTOW, and keeps the plow 
in place. There is a foot--rest upon the arm of the yoke or hanger, 
which extends forward as in the last machine, and, by placing his foot 
upon it, the driver can employ his weight in elevating the plow. The 
axle is composed of two crank-arms, and there is also a hand-lever piv- 
oted to the right crank-arm, and on this pivot is a cog-wheel loosely 
mounted, gearing with another cog-wheel attached to the arm of the 
yoke or hanger, and a ratchet-wheel, which is attached to and movea 
with the cog-wheel pivoted to the crank-arm. The hand-lever bas a 
spring-pawl pivoted to it, and a device by which the pawl will engage 
with the ratchet-wheel. This device enables the driver, seated above, to 
raise the plow out of or off the ground by pulling the lever towards him. 
There isa latch pivoted to the axle, extending rearward, and, when the 
plow is elevated high enough, the latch engages with a shoulder in the 
hanger or yoke, and supports it. The driver, with the foot-rest, can aid 
in raising the plow when he opérâtes the lever. An arm projecting 
from the lever, at a point near where it is pivoted downward in front, 
opérâtes as a stop, by striking the axle so that, when the plow is raised 
to a desired height, the driver can hold it by the foot-rest, and let the 
hand-lever down in front until the stop strikes the axle, and then, by 
engaging the pawl with the ratchet, and releasing the pressure from the 
foot-rest, the weight of the plow keeps the pawl locked. The plow can 
be held at a certain elevated. position, but not locked in the ground. 
Neither will the lever raise the point of the plow out of the ground; and 
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the front device, runnîng through the tongue, will prevent the lilting of 
the point of the plow when raising it out of the ground. 

Oœen's Patent No. 2, No. 182,772, patented Nmember S, 1872. In this 
patent the plow, when elevated, may be locked to insure proper depth of 
fdrrow; but when a small falling and locking lever, which is pivoted to a 
pawl as a balance, is thrown back, and the plow is lifted so that the pawl 
is withdrawn from the ratchet, it will drop to the ground. The lever used 
will look the plough so as to prevent it from going deeper, but the point 
of the plow cannot be raised by the lever. 

Wmrétl Patent, No. 184,121, dated December 17, 1872. There is no 
locking lever described in this patent as in Starling's, and no device like 
his for raising the point of the plow, or locking the plow in the ground. 

Harrison Patent, No. 148,147, dated September 23, 1873. This inven- 
tion has a device attached to the hub of the right wheel, by means of 
which the plow is raised oUt of the ground by the power of the team, 
but no faand. or foot lever arrangement for raising the plow out of the 
ground. 

Neither of thèse patents hâve the combination of the plaintiff, for the 
purposes described in his patent, and do not anticipate the invention. 

The conclusion is that the plaintiflf is entitled to a royalty on 1,310 
plows, at $2.50 each, making the amount of $3,275, for which Bum 
judgment is ordered. 



F. 0. MATrmEssEN & Wiechebs Sttqab Refinino Co. v. Gvsi and 

others. 

(Diitriet Court. 8. D. Nm York. January 26, 1887.> 

1. Oabbikbs— Of Goods bt Vesbbl— Bill dp Lading—Pbesumptions— Excep- 
tions — "Wbight Unknown" — Shoet Delitbet. 

The 8ta.mping of the bill of lading by the master, with the words "weight 
unknown, " repels the prima fade presumption as to the weight shipped, 
which otherwise arises from the statement of the weight in the margin of the 
bill of lading; and, in case of alleged short delivery in weight, other proof of 
the weight shipped must be made. 

8. Same— Sba Damagb— ByroBNCB— Extent of Loss— NecHiIGhncb. 

Where sea damage may arise from différent causes, either with or without 
négligence in thé shiç, the nature and extent of the damage may be material 
in determining to which cause it should be assïgned. Hetd, in this case, not 
sufflcient damage proved to establish presumptive négligence in the ship. 

8. Samb — Damage to Cargo — Dunnagb— Sweatinq. 

The bill of lading for 4,800 bags of sugar, loaded at Havana, to be delivered 
at New York, stated in the margin the aggregate net weight. In the body of 
the bill of lading it was stated, Weight and contents unknown;" and acroas 
the face of the bill of lading there was also stamped, "Ido not know the 
weight or contents, and am not liable for sea damage. " TJpon a libel flled 
against the ship, alle^ing short delivery in weight, and injury through want 
CI dunnage, it appearing that the ship had met with very heavy weather, be- 
Ing for a time neariy upon her beam-ends, when the pumps would not suck; 
and some legs thereby necessarily arising through drainage in the bilges, with- 
out the ship's fault; and only 1 bag being empty, and only 80 bags being ap- 
parently "aïack;" and the Btains upon some 1,600 bags bemg shown by proof, 
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and the circuinstances, to bave arisen mostly from sweating, a sea péril; and 
ao évidence of tlie weight shipped being given, othier than the bill of ladihg; 
and the whole number of bags ghipped being delivered: held, that there waa 
no sufflcient proof, either of the amount of loss in weight, or of the number 
damaged by aea water, as distinguighed from sweating, to establish either any 
actual loss throngh want of customary and sufflcient dunnage, or any négli- 
gence of the ship, as the cause of loss. 

In Admiralty. 

Sidney Ohubb, for libelants. 

Jas. K. Hiliy Wing & Shoudy, for reepondenta. 

Bbown, J. This libel was filed to recover for loss and damage to 4,800 
bags of sùgar brought from Havana to New York, in December, 1885. 
Upon the évidence, it appears that about 1,614 bags exhibited external 
marks of stain or damage, 30 bags were "slack," and 1 empty. The 
elack and empty bags, as the proof shows, were not a greater loss than 
is usual in voyages at that season, and in tempestuous weather. Two 
severe gales were encountered on this voyage, and for a considérable 
time the vessel was nearly upon her beam-ends, so that her pumps 
would not draw. The slack and empty bags came from the bilges. Un- 
der the circumstances, this small loss in slack and empty bags shows no 
évidence of négligence on the part of the ship, since some loss by drain- 
age, under such circumstances, was unavoidable, without any presump- 
tive fault of the ship. Such a loss presuraptively falls within the ex- 
cepted périls of the seas. 

There is no sufflcient évidence to show any material loss of weight be- 
yond the slack and empty bags. AUowing the very considérable excess 
of tare claimed by the libelants over that estimated at the custom-house, 
the actual loss in weight, as compared with the net weight stated in the 
bill of lading, is but 2,213 pounds, a very small différence; certainly 
not a proof of négligence, under the circumstances of this voyage. The 
libelant claims an alleged natural increase in the weight of sugar. But 
there was no proof on this subject. Some cargoes lose in transit; others 
gain. Nor is it, in my judgment, compétent to charge the ship with a 
loss of weight upon a mère comparison of the weight stated in the mar- 
gin of the bill of lading with the estimated proper gain on the voyage. 
The bill of lading, besides the printed Btatement, "Weight and contents 
unknown," had also stamped across its face a spécial clause, "I do not 
know the weight, or contents, and am not liable for sea damage." The 
whole number of bags received was actually delivered. The master tes- 
tified that he had no knowledge of the weight, except that stated and 
given to him on making orft the bill of lading. I know of no case where, 
under such circumstances, the biU of lading was treated as sufficient évi- 
dence of the weight shipped, although there is such an intimation in the 
case of The Shga, 10 Ben. 318. But proof was there made of the actual 
weight put aboard. In the subséquent case of The Ismade, 14 Fed. Rep. 
491, under a similar bill of lading, proof of the weight on shipment was 
held necessary, and this was afl&rmed on appeal; and even the additional 
proof taken was held insufhcient by Mr. Justice Blatchfobd. 22 Fed. 
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Rep. 559. See Oîark v. Bamwdl, 12 How. 272, 283; The Querini Stam- 
phaUa, 19 Fed. Rep. 123. 

The English authorities seem to sustain the same view. Jessd v. 
Bath, h. R. 2 Exch. 267; Lébeau v. General Steam Nav.Co., L. R. 8 C. 
P. 88, 96; The Peter der Grosse, L. R. 1 Prob. & Div. 414; Scrutton, Char- 
ter-parties, 52. When the vessel takes no part in ascertaining the weight 
shipped, and by the bill of lading states "weight and contents un- 
known," there seems to me no reasonable intendment, from the mère 
statement of the weight as given by the shipper, that the master means 
to accept that statement as binding on him, or as any évidence of the 
weight shipped in case of an ascertained shortage on delivery; or to as- 
sume the burden of proving the actual weight shipped in a distant port. 
So intolérable a burden upon the ship seems to me to afford the strongest 
presumption of a contrary intent. 

In the présent case the circumstances are stronger. The spécial stam j>- 
ing of the words, "I do not know the weight," upon the face of the bill 
of lading, clearly repels any presumption that the ship was to be held in 
any degree to the précise weight stated in the margin of the bill of lad- 
ing. The burden, in case of alleged short delivery, rests, therefore, upon 
the libelant to prove the weight shipped by other évidence than the bill 
of lading. 

Nor is there sufiBcient proofof any actual damage to the sugar beyond 
that incident to the proved sweating, which is a sea péril; though the 
bags were shown to be stained. None of the libelants, and no person in 
their employ. who presumptively would hâve known of the damage to 
the. sugar and the nature and estent of it, were called as witnesses. 
The very iraperfect and casual inspection made by the witnesses for the 
underwriters is not, to my mind, satisfactory proof that the cargo was 
damaged otherwise than to a very limited degree through the proved 
sweating. The respondents' évidence proves that there was sweating 
apparently sufficient to account for the stains upon most of the bags. 
The witnesses on both sides say that the stained bags came out from 
amid others not stained, which is an évidence of sweating, and not of 
damage from want of dunnage. The évidence as to dunnage is very 
çonflicting; but much of the différence in the opinions of the experts 
would seem to be explained by the peculiar model of the vessel. The 
eharp angle of her bottom, it is shown, affected materially the requisites 
in the détails of dunnage, and the depth necessary along the bilges, ac- 
cording to the usual custom in such cases. 

The case is one in which, owing to the différent causes from which 
damage may arise, proof of the nature and extent of the damage is es- 
sentiaî, in order to détermine whether there was presumptively, or in 
fact, any négligence in the ship. I do not think the libelant has suffi- 
ciently established such négligence, (^Six Hundred and Thirty Quarter Casks 
of Sherry Wîne, 14 Blatchf. 617,) and the libel should therefore be dis- 
missed, with costs. 
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The N. B. Stabbuck. 

Habtt V. The N. B. Stabbuck. 

{District Omrt, 8. D. Nea York. January 81, 1887.) 

CoLMsioN— Whartbb AS» 8i,ips— Wbak Boats— Want op Notice. 

It is négligence and a f ault for old and weak boats, without giving notice 
of their weakness, to expose themselves along the wharves and slips to thé 
hazards of ordinary contacts and blows from otiier vessels; and upon injury 
from a blow, unjustiflable as respects a good boat, they should iusucb cases 
recover but ialf tbeir damages. 

In Admiralty. 

Goodridi, Deady & Goodrich, for libelants. 

Carpeater & Mosher, for claimants. 

Beown, J. On the fourteenth of September, 1884, the steam-tug 
Starbuck, with the Wallace, a large vessel, lashed upon her port side, 
went up the East river with the fiocd-tide, for the purpose of landing 
the Wallace along the side of the Noble-street pier, Brooklyn. On ac- 
count of the size of the Wallace, it was necessary to land her first against 
the outer end of the pier. While the tug, some distance ont in the river, 
was rounding to against the tide for that purpose, the libelant's schooner, 
Nellie Bloomfield, bound for the same dock, ran in and occupied the 
end of the pier. A few minutes before, the schooner CoUins had occu- 
pied the same place, and, in order to make room for the Wallace, had 
dropped astern into the slip above, with her bowsprit heading down, 
across the Noble-street pier. The libelant's schooner was requested to 
remove in order to permit the Wallace to corne along-side; and, for that 
purpose, the CoUins was moved further ba,ck in the slip, along-side a 
bath-house, which was moored in the slip some 30 feet from the end of 
the pier, and the libelant's schooner dropped back into the previous po- 
sition of the CoUins, heading down river, and along the westerly side of 
the bath-house. This brought her starboard side nearly in line with the 
end of the pier. The tug thereupon came up with the Wallace along- 
side the pier, and, in doing so, the WaUace struck more or less heavily 
against the side of the libelant's schooner, in conséquence of which some 
of the timbers and planks were found to be broken, or crushed, for 
which this libel was filed. 

There is considérable dispute in regard to some of the détails of this 
case. It is not necessary to speak of them at length. The weight of 
proof, considering the opportunities of the witnesses for observing the 
nature of their respective duties, and the impression naturally made 
upon their minds, is, I think, decidedly to the effect that the CoUins 
lay along the northerly side of the bath-house, with her bowsprit point- 
ing in a direction nearly across the river, so that the libelant's schooner 
could not move further ont of the way without the àid of a tug, or unless 
the Bloomfield were first moved further away. I cannot find it a fault, 
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therefore, in the libelant's schooner, that she remained where she was. 
XJnder thèse circumstances, I think the tug took the risk of landing the 
Wallace along the end of the pier in such a way as tD inflict no severe 
blow, or any rougher contact with the libelant's schooner than is usual 
or naturally tç be expected in navigation about the piers and slips. If 
this blow or Contact was lio greater than such an ordinary contact or 
blow, the libelant had no cause of complaint, unless he had previously 
given notice of some spécial weakness of his vessel that irequired more 
than usual care. The Réba,22 Fed. Rep. 646; Tke Syracuse, 18 Fed. 
Rep. 828. But no such notice was given. 

In spite of the testimony and judgment of some of the witnesses for 
the tug, I am satisfied, as in the cases above cited, that the blow inflicted 
was such as was unjustifiable as respects either a new or an old boat. 
The parting of the hawsers, and the breaking of chains by which the bath- 
house was secured, and against which the libelant's schooner lay, seem 
to me conclusive évidence on this point, in confirmation of the libelant's 
testimony. As in those cases, also, there is sufficient évidence of the 
rottenness of the wood exposed in the side of the libelant's schooner, when 
she was repaired, to convince me that the schooner was not in a condition 
of fair or ordinary strength, but weak, and uufit for the usual contacts 
of vessels about the slips. The 0. R. Stone, 9 Ben. 182, It is impossi- 
ble to tell what injury would hâve been inflicted on a sound schooner by 
a blow such as this, while I hâve no doubt that it would hâve been much 
less than happened to this schooner. There is no other way, therefore, 
than to divide the damage, as was done in the cases cited; since bothare 
to be treated as in fault, contributing to the damage that actually oo- 
curred. To allow old boats, that give no notice of their weakness, a right 
to be fuUy repaired, would encourage them to run in the way of others. 

A decree may be entered for half the damages, and a référence taken, 
if they are not agreed upon, to ascertain the amount. 



The Sallie MoDevitt v. The J. W. Paxsok.* 

{CHremt Court, B. B. Pennsyhania. January 18, 1887.) 

Collision— Nkgligbncb . 

The owners of the respondent hired the libelant to carry a cargo of sand 
from their wharf, on the Rancocas creek, New Jersey, to Baltimore. They 
sent their own tug to tow the libelant in and out of the creek. The creek is 
sinuoas, and difflcult of navigation. The channel, water, and obstructions 
were well known to the respondent, but not to the libelant. While the re- 
spondent was towing the libelant out of the creek, the libelant ran into an ob- 
struction, and soon after sunk. Eeld, that the movements of the libelant 
were legally and actually under the control of the respondent; that it waa 
the responaent's dutjr to conduct the libelant so as to keep her clear of ob- 
BtructionB: and that, in failing to do this, the respondent was négligent. 

*Keported by C. Berkeley Taylor, Esq., of the Philadelphia bar. 
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In Admiralty. 

Âppeal from district court. See 24 Fed. Rep. S02. 

E. R. Edmunda, for libdant. 

Flamder8& Pugh, for respondent. 

McKennan, J. This case involves and tnms apon a single question 
of fact, viz., was the respondent guilty of négligence in the performance 
of the duty which he undertook to perform in référence to the libelant, 
w4iereby aie injury complained of was caused? The barge SaUie Mc- 
Devitt was hired about the fifleenth of November, 1882, by the owners 
of the steam-tug J. W. Pazson, to carry a cargo of sand from their wharf, 
in Rancocas creek, New Jersey, to Baltimore, they furnishing their own 
tug to do the towing in and ont of said creek. 

The barge proceded to the place of loading, and the cargo was put on 
board of her. Rancocas creek is sinuous, and somewhat difficult of nav- 
igation, but its channel and water, and the obstructions in it, while the 
libelant was not familiar with them, was specially weU known to the re- 
spondent. Tbe McDevitt was taken in tow by the Paxson at the end 
of a hawser 40 to 60 feet long, and the tug had in tow another barge, 
the Murray Manville, which was attached along-side of her; the McDevitt 
drawing about six feet and one-half, and the ManviUe aboUt five and a 
half feet. Just below a sharp bend in the creek, where the channel is 
only about 30 to 35 feet wide, a sunken wreck had remained for 25 
years, which was well known to the respondent. It inclines from the 
shore, and extends to the edge of the channel, and over it the water 
flows about three feet in deptib. At this point the collision occurred, 
the libelant running afoul of the sunken wreck, knocking a hole in her 
bottom in her port bow, and causing her to sink a few miles below. The 
tug was running under one beU, about two miles an hour, at the time, 
and the barge was steering so as to head between the tug and the Man- 
ville. The movements of the barge were, legally and actually, under the 
control of the tug, and she was therefore bound to conduct her so as to 
keep her clear of an obstruction with the existence and location of which 
she was perfeetly familiar. This was altogether practicable, and this 
obligation she did not discharge. She assumed such a place in the chan- 
nel as to push the barge along-side of her onto the obstruction, and to 
bring the stern tow, which drew more water than the Manville, directly 
in contaQt with it. This was négligence, and caused the injury. 

The allégation of the respondent that the McDevitt was not steered so 
as to keep directly in the wake of the tug is against the weight of the 
évidence, as is also the hypothesis that, just before the collision, the 
McDevitt steered to port, and then to starboard, by which she was brought 
into contact with the obstruction, and that this was caused by the un- 
skillful steering of the McDevitt. 

Upon the whole, I am satisfied the decree of the district court waa 
right, and a decree will therefore be prepared and entered in thia court 
for the sum awarded in that court to the Hbelants, with costa. 
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Parker ». TiEES and others.' 

(District Court, E. B. Pennayhania. February 4, 1887.) 

Cabbiebs— Of Good»— Contbact to Fubnish Cargo— Bbbach— Damages. 

A. çontracted with B., a ship-nïaster, to furnish him a cargo "of about 150 
tons of bones. " He f urnished 106 tons, but failed to supply the remainder. 
In an action by B. against A., for damages for breach of contract, Tield, that 5 
tons was a fair allowance, and that B. was entitled to recover what be would 
bave made by carrying the additional 89 tons. 

In Admiralty. 

Théodore M. Ettlng, for libelant. 

F. S. Brown, for respondent. 

Butler, J. By the contract, respondent nndertook to fiimîsh a cargo 
"of abovi 150 ions" of bones, and the libelant undertook to carry thisnum- 
ber of tons. There was no express stipulation where they should be 
stored, but it seems to hâve been contemplated that, after filling the hold, 
the balance should be placed on deck. The contention by respondent 
that the libelant, when loading, claimed that he was only to receive what 
could be stored in the hoU, and refused to receive more, is not sustained 
by the proofs. It is true that Mr. Fiteh swears to this, but his testi- 
timony is met by that of the master, who, although not called after Mr. 
Fitch had testified, nor in anticipation or with knowledge of what this 
witness would say, swears to facts wholly inconsistent with Mr. F. 's tes- 
timony. Ail the niaterial circumstances of the case, bearing on the sub- 
ject, also, are irreconcilable with Mr. Fitch's testimonyi At the very 
time when this witness (whose miscàlculation, or mistake, caused the lit- 
igation) says the libelant refused to take more bones, the libelant was 
protesting in writing against the violation of his contract in not fumish- 
ing the 150 tons. From the beginning to the end the libelant's conduct 
was consistent with the position that he expected to isarry this quantity, 
and with no other. It is impossible, tberefore, to avoid the conclusion 
that Mr. Fitch is mistaken, or unreliable. 

If the respondent had furnished 145 tons, I would hold that the terms 
of the contract had been compHed with. I am inclined to think that a 
materially greater shortage than this would not be allowable. He fur- 
nished 106, and must be held responsible for failure to furnish the bal- 
ance of 145, to-wit, 39. The libelant's damages are therefore what ha 
would hâve made by carrying this additional quantity according to the 
terms of the contract. 

A decree will be entered accordingly. 

'Beported by C. Jtterkeley laylor, £sq., of the Fhilaâelphla bar. 
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HuNT V. FisHEB and others. 
{Œreuit Court, W. D.Tmneuee. Febiuary 7, 1887.) 

1. Removal of Causes— Statihg Pbocbbdings of Statb Coubt— Rbt. St. U. 

8. §780. , 

Notwithstanding the prohibitions of Rev. St. tl. 8. § 730, if the preliminary 
injunction 8taying_ the proceedings of the state court be granted by a state 
court, the cause will not be remanded upon removal to the fédéral court. 

2. Bqtiitt I^acticb— Rbmotai of CAtJSBS— New Pabtibs— Plaintiff Com- 

PElrLBD TO MaKB. 

If there be parties interested in the subject-matter of a suit in equity, which 
has been removed to the fédéral court, -who hâve been intentionally omitted 
from the bill, upon their application, the plaintifl will be compelled to amend 
his bill, and bring them in, on pain of remanding the cause to the state oonrti 
where the, cause can be Consolidated with other suits there pending, to wjiich 
the applicants are parties, or of having his bill dismissed. . . 

& eOtîBTST-STATE AND FeDBBAI/— JUBISDICTIOH TO YaOATB DEOBEES. 

, J^either state nor fédéral courts will undertake to review or correct the er-, 
rors of each other, but either, as will any court of equity, may inquire into a 
title proçured through judîcial proceedings in the other, and, if found based 
on the ffaudulent prà'ctices of tlié parties, the latter will be restrained'frbia' 
taking any àdvantage under such proceedings. 

4. Judîcial Sales — Inadequàcy of Peice. 

Whère title to property worth many tkousands of dollars was purchitsiad at 
a judicial sale for flOO, the purchaser was restrained from taking any title by 
the purchase, because the tacts shawed that the sale was made under adverse 
circumstances, when creditors jointly interested were not parties,- and. the de- 
cree was proçured, and the sale made, in a court distant from tkàt in whiçh 
the land was situated, etc.* 

6. Equity— AssiGNMENT pob Cbeditors— Pbopeb Pabtib8 to Fokbci^osb Biliv, 
Where a partner conveyed his interest to another upon the lien of a con- 
tract that the latter would pay his debts, mentioned in the contraçt, and hiin- 
self an annuity, the creditors should be made parties to any foreclosure bill, 
unless some reasonable excuse be given for omitting them; and one créditer 
alone will not be permitted to procure a sale, binding on the others, which it 
would be inéquitable to sustain because of an inadequacy of the price real- 
ized. If the purchaser pay a fair price, the omitted creditors might be remit- 
ted to a remedy agaiust the fund; but, if not, they can pursue the land in his 
hands, and enf orce their lien. 

6. Samet-Dual Relation of Ckeditok and Dbbtor— Estoppel— Res Adjudi- 

CATA. 

Where a debtor conveyed his property to secnre his debts, and, by the same 
conveyance, secured himself an annuity, he occupies a dual relation to the 

Ï)arties to the contraçt; and, if the bill be flled by one créditer to f oreclose the 
ien for his sole beneflt, the fact that the assigner is made a défendant in his 
capacity of debtor only does not preolude him from flling a bill, in his capacity 
of ereditor, to avoid the sale for inadequacy of price. The esteppel must be con- 
âned to the scepe of the bill, and not comprehend anythmg beyond that 
scope. 

7. ASSIGNMENT FOR BeNBFIT OF CbEDITOKS — ELECTION BT ASSIGNEE OF ThoSB 

to be Paid— Construction of Stipulation to That Efpect. 

Where it was provided by a contraçt that the assignée should pay a certain 
class of creditors to a given amount, and might " elect " such as should be paid, 

'A judicial sale will be set aside for^ross inadequacy of price, acoompanied by fraud, 
oppression, or other nnfairness in the conduct of the sale. Davis v. McGee, 28 Fed. 
Ect). 867; Bean v. Hoffendorfer, (Ky.) 2 8. W. Eep. 556, and note. 

Ses, also, Garden v. Lane. (Ark.) 2 S. W. Eep. 709. 
v.29F.no.l6— 51 
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it was held that, on the whole instrument, ît was not Intended to secure 
only those selected by the assignée, nor was such "élection" necessary to flx 
the right to the lien provided, but the stipulation was simply a protection to 
the assignée against being compelled to pay more than the given amount, and 
actual payment would be conclusive on any creditors remaining after the 
amount to be paid shoùld be exhàùsted. 

IiiE<ïuity. 

Op April.6, 1874, Johp W. Walker and his wife entered into the fol- 
lowing contract: 

"I, Jbbn W. "Walker, bave this dày bargained and soild, and do hereby 
alieti', convèy, and conflrm, tb Maïiha G. Walker, her heirs and assigna, for- 
eyer, and to her sole and separateuse and beneflt, withfull and complète 
pbv^er pf aliénation, as though abçk was a fems sole, the following described 
reai estate, personal property, choses In action, claims and rights, etc., viz.: 
The real property lying and being in the county of Decatur, state of Tennes- 
see, known as the * Brownsport Putnacé Property,' and now belonging to the 
flrm of Young & Walker, tny interesi in said flrm being one-third, and which 
saidreal eâtate Is designated as foUows: One tract of eight thousand and 
eighty-thrèe acres, more 01* iess, and more particularly described in a deed made ^ 
by David Dickj Jr., to the flrm of Toung & Walker, which deed is dated the 
fourth day bf December, 1866, a,nd is registered in the regiSter's oflace of De- 
catur county, in Book No, 5, pages 645 and 646; also fline hundred and 
forty-four and one-half acres, conveyed to said Toung & Walker, by William 
Hepry, by deed dated December 9* 1867, and registered in said office, Bock 
]S<J. 5, pages 750 and 751; also one other tract of thirty acres, conveyed to 
said flrm'by David Welsh, and dated the nineteenth of February, 1872, and 
registered in said office, Bobk No, 6, page 441; also another tract of sixty- 
four acres, conveyed to said flrm ôh'the sixteenth day of April, 1872, bydeed 
of Joseph Marion, and registered in said office in Book No. 6, page 483; also 
nine hundred and forty-one and bnenhalf acres, conveyed by Mack Murphy to 
said flrm by deed dated the twelfth day of April, 1872, and registered in said 
office in Book No. 6, pages 484, 485, 486, 487; also a tract of four hundred 
and twenty-eight and one-half acres, conveyed to said flrm by Jonathan Leis- 
ter, in 1867, and registered in said office, and is bounded by the lands of said 
Wfdker & Ybung on the south and east of said Henry tract. Ail of the deeds 
of said lands as registered are Bere referred to and adopted for a more partic- 
nlar description of the same, anid ail of âaid lands constitute twelve thousand 
acres, more or Iess, and are in part bounded by the Tennessee river on the 
east; and on the north by the' lands of the heirs of Wallace Dixon and Paul 
Fisher and Lewis pecdel; and ^re bounded on the west by the lands of Wm. 
ïarborough's heirs, P^Pergusbn, John Blount, and ,J. J. Steagold; on the 
south by lands of Jonathan Leister, James Mancey, W. D. Wyatt, James 
Yarborough, Mrs. Yarborougb, Gannaway Jennings, J. G. Yarborough, L. D. 
Crowley, and the lands of Thomas McClanahan, — to havé and to hold to the 
said Martha Walker, her heirs and assigna , forevôr. And I covenant tbatl 
am lawf ully seized and possessed of cne-third interest in said land, and hâve 
a good right to sell the same. Also I convey to the said Martha C. Walker, 
to her sole use as hereinbëfore speçifled, my entire interest of one-third in ail 
the merchandise in the store-bouse at said furnace, together with ail book- 
àccounts, notes, etc., now, owing tb said flrms, both due and undue. Also ail 
my interest of one-third in mules, harness, oxen, wagons, tools, iron ores, 
charcoal, wood, pig-iron, bills receivable, cash, etc., and ail other personal prop- 
ejrty connected with said f urnaëé, and necessary to its opération, and now upon 
said promises ; my intention hereby being to assign an^ set over and convey to 
said Martha C. Walker ail my interest in said firm, and copartnership, and sub- 
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stitiité tier to ail my rights theréln, as fuUy and completely as I cari or may, 
with thia exception: Young & Walker hâve this day conveyed fifty acres of 
said land>,^ shown by deed of this d»te; said flfty acjjçSiJ reserve, and do not 
iuclude inthis conveyanoe, although the sameis witbin the gênerai bound- 
aries. 

"In considération of the premîâès, the said Marfcha C. Walker agrées and 
binds herâèlfto assume and pay, or hâve paid, ail thejùst and légal debts of 
said flrin, so far as John W. Walker's interest of one-third partner is bound 
therefor, and^he takes his shoes in respect to the same fuUy and completely; 
and, to sepure and make certain the payment of said firm's debts, said Walker, 
for hîmself and on behalf of said oreditors, reserves a, f iill, complète, and per- 
f ect lien upon àll the property herein conveyed until said debts are paid, and 
the rights of said creditors are to be in nowise affected by thèse conveyances, 
and, as to them, their rightiSï Ofth^, are to be aa thongh thèse conveyances 
had never been made. In fuïther considération, the said Martha C. Walker 
f urther undertakes and assumes to pay or hâve paid the individual débts of 
said John W. Walker to a sum not exceeding fifteen thôusand dollars, and, in 
paying the sîirne, the said Martha C. is to elect which pf said debts she will 
pay, and the same is to be paid at such times as she and the said creditors 
may agrée upon; and, in order to secure the payment of thèse debts, a full, 
complète and perfect lien is reServed upon the real estate herein conveyed, 
and any balance of said sumi of flfteen thousand dollars not used in the pay- 
ment of aaid debts is to be paid to said Walker. In f urther considération, 
the said Martha 0. Walker is to pay to the said John W- Walker, for and 
during the term of his life, the sum of one thousand dollars a year, to be paid 
half-yearlyfr'Om the date of the ackriowledgment and probate of this convey- 
ance, in instaUments of flve hundred dollars; and, to secure the payments of 
this annuity, said Walker retains a lien upon the realty conveyed. In f urther 
considération of this conveyance said Martha C. Walker hereby releases ail 
the estate, présent or future, of said John W. Walker, from any claim she 
now has or may hâve as his wife, his widow, or otherwise; and said Walker 
hereby déclares the said Martha C. afemesole, as regards ail the property herein 
conveyed, or its proceeds, and forever renounces ail his rights to any estate 
she now haa, or may hereafter acquire, either as husband, survivor, or other- 
wise, and confess full and complète power of aliénation of ail or any part 
thereof upon her, without his assent thereto, that being given herein, and to 
be exercised by her alone; subject, however, to aU the liens herein reserved, 
which liens are to continue until the several sums secured thereby are paid 
and dischàrged. 

"ThisAj>ril6, 1874. John W. Walkeb. [Seal.] 

"Mabtha c. Walkeb. [Seal.] 

" Aeknowledged before the clérk of the county court of Davidson county, by 
both parties, on the ninth of April, 1874. liegistered in register's office of 
Decatur county, in Book No. 7, page 220, on the sixteenth of April, 1874." 

. Prior to this contract, Walker and Charles B. Young, as Young & 
Walker, had carried on a successful iron-manufacturing business, but 
domestic troubles arose, which it was the object of this contract to end. 
Soon after it was executed there was a divorce. Mrs. Walker married 
Young, and they carried on the business in the same firm name, paying 
Walker his annuity, and certain of the debts, until they failed, and 
Young, on the sixth of Mareb, 1876, filed his pétition, and was adjudged 
a bankrnpt. There was à composition in bankraptcy, and Young con- 
veyed the wbole property; his wife joining to convey her one-third, held 
nîider the foregoing contract, to trusteeô under the composition. Thèse 
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were authorized to borrow moneyy and conduct the business, whîch they 
did, disastrously. 

The mortgagees under this arrangement filed their bill în the fédéral 
court of bankruptcy dn MarchliS, 1881, to foreclose themdrtgages made by 
the composition trustées,, which was done on April 27, 1882, and the 
plaintiff hère, Samuel ï*;. ;Sunt, became the purchaser at a sale made 
July 1, 1882, Long prior tû this, however, on May 16, 1876, Walker, 
whose annuity was in arrears, filed his bill for the exécution of the fore- 
goihg Contract in thé chancej^y court of Decatur county; where the prop- 
erty yiaa sitùated. Hô died iti 1878, and his administrator, Jacob F. 
Fishër, continued to prqsecute, the, suit, obtaining a decree of sale, for 
the amounts due on the annuity!,. and to the creditors, both partnership 
and individual, who had coma in'to that suit, and also into an adminis- 
tration stiit flled July 11^ 1880^ in the same court, upon an allégation of 
insol\^ency. This decree was made March 22, 1883. But on September 
19, 1876, Baxter, the receiver fora bank at Nashville, holding an individ- 
ual debt against Walker, had filed his bill in Davidson county, where 
Young and wife resided, against them, Walker and the bankrupt trus- 
tées, aJlegihg that his debt had been "elected" by Mrs. Young under the 
foregoing contract, and he prftyed to bave it paid by a sale of the prop- 
erty, ' ,Ohe or two other creditors came in, and claimed to bè also " elected" 
by Mrg. Young, and there was à decree of sale. The creditors in this 
decree agreed to buy for joint accpunt, and one Hunt became the pur- 
chaser for $100; but he assigned his bid to the plaiutiflf hère, Samuel F. 
Hunt, aiid the title was decreed to him, he also being the assignée of ail the 
debts interested in the decree. This decree of sale was made June 22, 
1880, and the sale was had oh Nc^vember 5, 1881. After Walker's death, 
and on October31, 1879, Upon sdre fadas duly served, this suit had been 
revived against Fisher, his adnjinistra,tôr. Walker had filed an answer 
before he died, admitting the contracts, and setting up certain défenses 
he claimed against the right of the Baxter debts to share in the security. 
Fishêr, the administrator, paid no attention to th& scire fadas served on 
him, nor to the suit at Nashville. It is proved that he was quite an ig- 
norant man, and he did not comprehend the proceeding. Elizabeth 
Hunt,. and one TrafTord, as administrator of Gay lord, filed pétitions, and 
they were admitted as créditons, and thèse and the Baxter debt are as- 
signed to the plaintiff hère. 

Having thus acquired title to the whole property under the bank- 
ruptcy bill, and to this one-third under the Baxter bill, Samuel F. Hun^j, 
on July 24, 1883, filed his biU in the chancery court of Decatur county, 
setting up his title, and praying that Fisher, theadministratorof Walker, 
should be enjoiped from proceeding under his decree of sale. This bill 
was filed only against Fisher and the clerk and master who had been ap- 
pointed to make the sale. He obtained the fiât of the chancelier for the 
injunction,,and,then removed the cause to this court j where a motion to 
remand which was overruled. Thereupon the creditors whose claims had 
been allowed in the decree which had been enjoined, filed a pétition, ask- 
ing to be made parties défendant, and for leave to file a cross-bill, claim- 
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ing a benefit' under the ûontract, setting up the înadeqtaacy of price, a 
combination of bidders, and other matters alleged against Hunt's titie. 
The court made an order requiring the plaintiflF to amend his bill, and 
make thèse petitiohers parties défendant, on pain of remanding the cause 
to the State court, or dismissing it, aJs the défendants rnight elect. The 
amended billwas filed, and leave given the défendants to file a cross-bill, 
which they did, setting up their claims under the contract and the state 
court proceedings, attacking the plaintîfifs title, asking that he be re- 
strained from claiming under it, and for an exécution of the contract. 
The proof shows that the property was, at the time of the sale, very val- 
uable, the mtnesses differing in their estimâtes; and that now it has 
greatly increased in value, some estimâtes making it as high as $200,000. 
The other facts appear in the opinion of the court. 

J. 0. Brc^plford, for plaintifF. 

Pitta & Hays and Porterfidd& HawUns, for défendants. 

Hammond, J. ' But îor Bondumnf v. Watson, lOZ U. S. 281, 287, I 
should hâve remanded this case; as to retain it would seem a violation 
of section 720 of the Revised Statutes, which prohibits the courts of the 
United States from staying proceedings in the state courts. It has 
seemed to me that the reason of that statute, the mischief sought to be 
prevented by it, and its prohibition, apply as well to a final decree stay- 
ing a state court proceeding as to that stay which cornes of a preliminary 
injunction, and that it opérâtes, necêssarily, to exclude from the broad 
language of the act of March 3, 1875, (18 St. 471, 472; Rev. St. [2d 
Ed.] § 738,) ail cases sought to be removed which hâve for their object 
any stay of the proceedings in a state court. Otherwise the fédéral 
courts acquire, by removal, a power heretofore denied to them, for sub- 
stantial reasons, which ail commerid, and without any direcûy mani- 
fested intention of congress to repeal the prohibition, Yet the case first 
cited, and Smith v. Schwed, 6 Fed. Rôp. 455, confiné the statutory pro- 
hibition whoUy to preliminary injunctions; so that, while we cannot 
stay the state court's proceedings in the beginning of a case, we may at 
the end of it,— -a distinction certainly not indicated by section 720 of the 
Revised Statutes, and, possibly, not contemplated by the removal act of 
1875. This is now referred to because the plaintiff, who brought this 
case hère from the state court, insiste that we cannot sit as a supervising 
court to review the proceedings of the chancery court of Davidson 
county, through which, by a sale, he acquired his title; yet this title he 
seeks to protect by asking us to enjoin the further proceedings of the 
chancery court of Decatur county, wherein the défendants hâve procured 
a decree of sale. Undoubtedly it would bave been better for ail parties 
to bave remained in the state court. By the consolidation of this case 
with that the défendants had brought through the administrator of 
Walker, or by the concurrent hearings of the two cases, this controversy 
might bave been settled. But, separated, as they hâve now been, by 
the plaintifiPs retooval of this case, that method of bringing the parties 
together was not available; and the défendants thereupon objected hère 
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thaf they should not be ébjoîned ïrom proceeding in the state court, un- 
less they were given an opportutïity hère to make diefense, and, by cross- 
bill, to seek ïhe relief, by foreclosure sale, that they were there atteœpt- 
ing to procure. But the diflScùlty wfls that the plaintiff had not made 
them parties to his bill, ànd- on their motion he was required to amend 
ànd bring them in. Of that order he now complains, and asks to be al- 
lowed to dismiss the amendaient. 

But, aside from the prohibition of the statute already referred to, there 
can be no doubt of our jurisdiotion, or that of any court of equity, to 
grant the relief prayed, either by the bill or cross-bill. It is a controversy 
over the title to the property, and the fact that either side claims through 
judicial proceedings is imniaterial. Mr. Justice Bbaduey shows this 
conclusively when he says: 

"In such cases the court does not act as a court of review, nor does it in- 
quii'e into irregularities or errors of proceeding in another court; but it will 
scrutinize the conduct of the parties, and, if it linds that they hâve been 
guilty of fraud in;obtaining a judgment or decree.it wilI deprive them of the 
benefit of it, and of any inéquitable advantage which they hâve derived under 
it." Johnson Y.Waters,'!!! U. S. 640, 669, 4 Sup. Ot. Eep. 619; Barrow v. 
Hunton, 99 U. S. 80. 83. 

But the difficulty of giving that fiill relief which, in cases as compli- 
cated as this bas been, a court of equity desires to grant, could only be 
overcoœe by the order that was made, that the parties in interest who 
had been left out of the bill should be brought into it. Although the 
administrator of Walker was a party défendant to plaintifF's bill, and it 
was he that was injured by it, yet the real actors were the creditors who 
were seeking to realize their debts by enforcing the security Walker 
had provided for them. Thèse the plaintiff left out, and now insists 
that this administrator rhust stand 'for Walker, and in his shoes, so far 
as necessary to enable plaintiff to estop him, in that capacity, from pros- 
ecuting his suit in behalf of the estate of Walker, but that he does not rep- 
resent the creditors, and cannot set up thdr rights under the contract. 
For this very reason they shoxild hâve been made parties to this bill, 
particularly as they were parties to the proceedings sought to be enjoined, 
— ifnottechnicallysuch,substantiallyso, by the filing and prosecution of 
their claims ini that suit. The notion that Walker's administrator can be 
brought into this bill to represent Walker himself, but may be left out 
as a représentative of the creditors, and that, the creditors themselves 
beiug also left out, the plaintiff bas the advantage of excluding ail con- 
sidération of their rights until they take some independent proceeding, 
is wholly untenable. The truthis, thèse new défendants should bave 
been made parties to the Baxter bill, filed in Davidson county, under 
which plaintiff claims title, either as défendants or as plaintiffs, in whose 
behalf as wéllàshis own Baxter should bave proceeded, and the failure to 
make them suèh is the very foundation of their right to complain against 
him. Whatever else may be said of the contract by Walker, of April 6, 
1874, as between him and his creditors, it was an assignment for their 
benefit. One of them, ignoring the others, in a county distant from that 
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in which the land lay, and from his reëîdencé, finding other parties to the 
con tract there, filed a iDill against Walker, Ms lately divorced wife, and her 
new husband, to foredose the security for his own benefit alone. She was 
not a trustée for the creditors in any sensé that she represented them as 
a party to the suit, but was a purchaser from and aguarantor to Walker, 
the debtor. Walker did not represent those creditors in any sensé what- 
ever. The bill was not filed in behalf of the plaintiff creditor, and others 
who raight corne in, nor did it give any excuse for not making them 
parties, — such as that they were too numerous, or were unknown after 
diligent inquiry to diseover them, or were non-residents, or the like. This 
was clearly a violation of that procédure which govems a court of equity 
in such cases, and enabled that creditor to do what is hère insisted upon 
shall be continued, namely, exclude the other beneficiaries, and take the 
property. The other creditors should hâve been made parties. Jones, 
Mortg. § 1394 eJ «eg.; Id. 1898j 1 Daniell, Ch. Pr. (Ist Ed.) 329; 
Id. (5th Ed.) 190 et seq. 

It is true, the holders of the légal title being before the court, the ir- 
regularity was such that, possibly, if a purchaser had bought at an adé- 
quate price, and paid his money into court, his title would not hâve 
been disturlDed, but the discarded beneficiaries would hâve been lefl to 
follow the proceeds, as in Re Howard, 9 Wall. 175, and WïUiamsv. Gihbea, 
17 How. 239; and consult Myerav. Fenn, 6 Wall. 205, and 2 Daniell, 
Ch. Pr. (5th Ed.) 1205. 

But in this case, it is urged that the creditors should be left to assert 
their rights against the purchaser by some independent proceeding, while 
he, in the manner already suggested, shall be aUowed to restrain the ad- 
minidraior on the ground that, Walker having been a party, the admirm- 
trator cannot be allowed to seek another sale. In addition to what bas 
been already said on that subject, it may be remarked that the adminis- 
tratory under the Tennessee System, or creditors, may proceed to enforce 
such securities, and the administrator possesses a dual capacity of repré- 
sentation, — one for the debtor, and the other for the creditor. If he be 
estopped in one, it does not necessarily follow that he is estopped in the 
other, and certainly not that the creditors are estopped in a case like 
this, where they bave a spécifie lien to sue in their own behalf; and, as 
already shown, it is a proper practice to compel a, plaintifl" to bring in 
proper parties. ' 

But hère there was another abundant reason. The plaintiff is a non- 
resident of Tennessee, where this land lies, and, if he were the only nec- 
essary party, there might be difficujty in filing a bill against him in 
this State, and hence the land could be reached only by the roundabout 
way of a bill against him in Ohio to compel him to convey it, or share 
it with the other beneficiaries. So, when he cornes hère to file his bill, 
it is enainently proper that the other parties in interest should be allowed 
to come in, and make themselves parties, and that he should not be al- 
lowed to exclude them by the simple process of leaving them, out, in 
continuation of the policy of exclusion inaugurated when the bUl under 
which he claims title was filed. 
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The resuit îs that thé motion of the plaîntiff to be allowed to dismiss 
his amended bill, and to vacate the ôrder coiripelling him to file it, 
should be denied. A plaintiff has npt alwaysthe privilège of dismissing 
his bill at pleasure. Stevensiv. RaUroadsi 4 Fed. Rep. 97. 

The d ecision of this question, upon the foregoing reasons, almost disposes 
of the plaintifPs case- That he is not entitled to restrainthe other cred- 
itors, who had an equal right with the plaintiff in the suit through which 
he acquired his title, from proceeding to rèalize their share of the security 
in the same way that that plaintiff reaJized his share, is too plàin for any ar- 
gument. They, not being parties to the decree of sale lander which he 
bought, are not bound by it; and Why, thfen, should they be enjoined 
from acquiring ariy title they may .in hostility to the plaintiffs? The 
only possible ground on which the plaintiff could appeal to a court of 
equity is that, after a purchase of the légal title, — if he cah be said to 
hâve acqûîred that title On the facts of this case relating to the circum- 
stance that this was pàrtnership land, into the complications of which 
we need not go, — he should hâve been made a party to the proceedings 
of the chancery court of Decatur county, in which the decree of sale he 
seeks torenjoin was had. But one branoh of that proceeding was com- 
menced before the bill undèr which he claims was filed, and the other— ^ 
the insolvent proceeding-^before he purchàsed, and he it was who bought 
pmdente )lite as to both those proceedings. Besides, the other creditors 
had a right to proceed, treating his title as a nuUity, until they, or the 
purchasferunder their sale, should acquire whatever title they might, and 
try conciliions with him in an action of ejectment. 

Perhaps another contention of the plaintiff should be noticed hère, if 
only to announce a conclusion of the court already intimated at the ar- 
gument; that is, that thèse -creditors do not show that they were ever 
"elected" by Mrs. Walker, and, not having done so, are entitled to no 
share in the security, and should, for that reason, be enjoined. This is 
a misconception of the instrument, we think. It was not the intention 
to be gathered irom the deed that only such creditors as she might 
choose should be paid. It was not a power conferred on her for that 
purpose, but simply a privilège, given as a protection against paying 
more thah $15,000, if there should be a larger amount due, or, in other 
words, that, having paid creditors to the extent of $15,000, she should 
not be compelled to pay any others; and, in that sensé, she would hâve 
"elected" to pay those who had received payment from her, and the 
fact of paymmt would be conclusive of the right to receive under this 
stipulation. It was a convenient,way of protecting her against larger 
payments; but, evidenily, the parties contemplated that not so much 
was really due, and provision is made that the balance of the $15,000 
should go to Walker himself. Therefore no créditer could be excluded 
under this stipulation, unless it could be shown that the $15,000 had 
been exhausted, which would be the same thing as showing that she had 
"elected" the creditors she would pay. Nothing like that is shown hère, 
but, on the contrary, the inference is that it bas not been exhausted by 
any payments made by her. In this view that stipulation does not aid 
the plaintiff. 
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We corne next to the question of inadequacy of prîce, and about that 
a statement of facts leaves but little else necessary to be said. That 
property, worth then and now many thousands of dollars, should be sold 
for $100, seems impossible, but more impossible is it that a court of 
equity should establish the title on the facts of this case. Olark v. Trust 
Co., 100 U. S. 149, 152; Eyrev. Potier, 15 How. 42, 60; Erwin v. Par- 
ham, 12 How. 197,, (L.C. Pnb. Co. Ed.and note;) 2 Abb. Nat. Dig. (Ed. 
1885,) 592, § 14, and cases cited. 

Young had become bankrupt in March. In May, Walker filed bis 
bill in Décatur county, where the land was situated, for the exécution of 
the contract. In June there was a bankraptcy composition, and in Au- 
gust a deed by Young andwife to trustées in pursuance of its terms. 
In Septëmber^ the bill under which plaintiff ckims was filed, under the 
cireumstaiiôiés already stated, in Davidson county. Walker, who was 
only interestèd as a créditer for his annuity, and any share of the $15,- 
000 not éxhausted in paying debts, and who alrèady had a bill of 
biè qwn pending in Decatur county, filed an anèwer in October. Then 
foUdwed the eSbrts of the trustées under the bankruptcy composition tb 
extricatë the property by a morlgage, and a continuance of business with 
the farnace, which proved futile and disastrous. Meantime, Walker 
had died insolvent, and, as the proof shows, was never at any time 
able to pfôtect the property or his interests, either in his own behalf, or 
in thatof thôse creditors who had been ignored by the bill under which 
plaintiff dainis. Young ànd wife were not able to protect it or the 
creditors; The bankruptcy trustées had only further involved it. 
Fisher, the administrator of Walker, as the proof èhows, was an igno- 
rant man, and did not comprehend the adre fadas served upon him, and 
n^lected it. But, suppose he had comprehended it, what could he 
hftve doue? The estate was insolvent, and he had no funds, either to 
carry on the litigation or to purchase at the sale. So, when the sale 
took place in November, none of the joint beneficiaries were in a position 
to protect their interests at the saleby forcing a liarger price, and making 
the property- seU for enough to pay ail the debts secured, nor were they 
in subb a relation to the case as to be bound to do that, and to be pre- 
cluded; if the property did not bring enough, as of their own fault. The 
circumstances were calculated to deter bidders, and depreciate the prop- 
erty. Leaving others interested ont of the biU was in itself sufficient to 
secure a sûiall price for the property, and drag it down at the sale. 
Again, Baxter's liill was coustructed on the erroneous theory that no 
créditer, not "elected" by Mrs. Walker, [Young], could share in the $15,- 
000. But this did not apply to Walker himself, whose interest in that 
question inight be identical with Baxter's, since he would get the sur- 
plus* Nobody was made a party to contest that theory, and it could 
DOt be settled by that bill. Hence, any person contemplating to becomé 
purchaser, being well advised, would conclude that the bill, in the absence 
of ail proper parties, was so ill framed as to render the title doubtful, aad 
this would invite inadequacy. An advantage of a small price, gained 
under such circumstances, cannot be maintainôd under any rule upon 
that subject known to the books. 
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But let uê look a moment SQmewhat further, at the attitude of Walker, 
and of his administrator. Why was he a party défendant to that David- 
son oountybill at ail, and what relief could be had upon its allégations 
as against him, and as to which he or his administrator is now estopped 
by the res adjudicataf The légal tiUe was not in him, nor any title. He 
was p. creditor for his annuity, postponed to ail other creditors, and had 
a lien, for the eriforcement of which he had the same right topursue the 
land by his bill in the county where the land was that the plaintiff in 
the Davidson county bill had to pursue it there, where the Youngs re- 
sided . Being made a party défendant did not affeot that right or his bill. 
If the Davidson county creditor;i<?0uld go alone, so could he, and neither 
could aflfect the other creditors or represent them. As the debtor, he 
was a proper party, no doubt, on the défendants' aide of the case, but as 
a creditor he belonged to the plaintififs side; but he was not bound to 
assume that^rdation in that suit,, having a bill already pending in Deca- 
tur county, filed before this Davidson county bill was filed. If the first 
bill filed obtained the jurisdiction, tht! Davidson county plaintiff should 
bave goije there, rather than briag Walker to his forum. As a debtor, 
the décidée agî^iust him could be only for the debt, and to that extent 
would be bpand, and not further, Indeed, the prayer of the billseeks 
no other relief against him, nor ig there in it any allégation or statemeut 
to bind him 08 a creditor to take his share of the lien under that proceed- 
ing; por idoes, the decree of J.une 22, 1880, give any relief against him, 
and there is nothing in it to preclude him from foUowing any remedy 
he may hâve against the land to enforce his lien. He was enjoined, 
along with the Youngs and the bankruptcy trustées, from disposing of 
the one-third: interest, but, as far as I can see, there was not in the bill, 
or the prooeedingSj.anything to bind him in his capacity as a creditor 
for his annuitjî. ^: So far as I can see, he might hâve let the bill go by 
default, without the least injury to his rights, except to, preclude him 
from denying the Baxter debt as a proper charge against him, and as en- 
titled to share in th« security he had provided forit and the other debts. 
Baxter did not ; reçognize him as a creditor, did not invitO; him to share 
in the proceeds as such, nor sue in his behalf, any more than he did in 
that of other creditors. He did not attack his claims under the con- 
tract, nor suggest anything against his right to a share ^pf the common 
security, npriask «my decree against him in that regard; and yet now 
the plaintiff, claiming througb Baxter and a sale under his bill, asks 
that Walker, or his représentative, be excluded from ail share in the se- 
curity, as if there was something within the scope of his bill to preclude 
him from doing so, on the principle of res adjudicata. But, there is not. 
Why, thereforiCj should he be enjoined, then or now, from prosecuting 
his Depatur county bill to securehis annuity, or the balance of the $15,- 
000, after the pàyment of his individual debts? There ig absolutely not 
the slightest reâSOft arising out of the Baxter biU, on any principle of es- 
topçel (are» ac^dicata. 

When, thêïefore, Walker's relation to (Ae plaintiff in thîa. case, in his 
oapacitj^ ofpurcfeoser of the one-third interest, comes to be examined, his 
administrator stands just as any other creditor would, having a lien under 
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the contïaet, and just as thé other défendants heye dbv The notion that 
there isîanything in the bill of Baxter, RecVri v. Ycmifig and others, or the 
proceedings subséquent to the bill , to bind him to the purchase any f urther 
than the other beneficiaries are bound, is whoUy illusory, and growsout 
of the bare fact that he was a défendant to that bill. But being a de- 
fendant did not bind him to anytbing except the relief sought and de- 
creed against him, and there is nothing decreed against him as a créditer 
and co-beaeficiary. I thought at the hearing, and sointimated, thàt he, , 
at least, could not pursue the lien in his favor, as against the plaintiff 
hère, the purchaser. But it only requires the inspection of the record 
carefully to see that he is bound no further than I hâve indicated , namely , 
as a dèbtor, and that, as a credUor, he was not bound to take his share of 
the security in that case. He was not asked to do so, and his right to' 
take eisewhere was not denied. Prior to that bill he had filed hia own, 
and tfais did not interfère with him. If the purchaser, as beforè stated, 
had giVen a fair and adéquate priée, he might bave had the equity of 
saying to Walker and the other beneficiaries that they must pursue the 
fand paid into court, or the creditors who had unduly appropriated a 
too large share of it, for arefunding of their share; but, having paid only 
$100, he is precluded frotn that equity, and, as against Walker or the 
other co-beheficiaries, he can now take nothing by his purchase because 
of an inadequacy, under circumstances which avoid thç sale, as giving 
an undue advantage. By the complications growing out of the facts 
already stated, and the bankruptcy proceedings and sale in that court, to 
say nothing of the agreement among the creditors interested in the Baxter 
bill to bid' jointly for the property, it was sold under such adverse cir- 
cumstances that it is not wonderful that it brought only $100. But no 
court can sustain the plaintiff 's title, either as against the other secured 
creditors or Walker. 

I need not say that the fact that the plaintiff! haâ become the assignée 
of ail the debts sued fors in the Baxter bill does not strengthen his position 
on this question of inadequacy. He cannot tack the relation of créditer 
to that of purchaser, for obVious reasons, and thereby better his title. 
The parties secured by the contract had the right to hâve the property 
sold under such propitious circumstances as would bring the mostmoney, 
and the plaintiff hère, not having advanced his bid or given a fair price, 
cannot hâve the property. The utmost equity he can claim is to come 
in as a secured créditer along with the rest, take his place in the line of 
ra.nk to which he belongs, under the contract of April 6, 1874, and re- 
çoive his share of the preceeds of a fair foreclosUre sale. As a purchaser 
at the bankruptcy sale, he représenta Young and wife as to this one-third, 
as well as the other two-thirds there purchased; and, if there should re-; 
main a surplus after paying ail the claims secured by the contract to be 
foreclosed, the plaintiff would be entiiled to that. 

Again, it may be worth nothing that the suggestion of insolvency of 
Walker's estate was made January 1, 1880, and before the decree on the 
Baxter bill, and (if it were necessary to strengthen the position of the 
défendants') operated, possibly, as a statu tory injunction, under our in- 
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BolVent laws, against any further procédure with the Baxter bill except 
by leave of the insolvency court. But I do not deem it uecessary to go 
into thati 

Havdng reached this conclusion, the next matter to be determined is 
the nature of the decree to be rendered. My own judgment was and is 
that, strictly and technically, the décree should be simply to dissolve 
the plaintifPs injunction, and on the cross-bill restrain him from claim- 
Ing the benefit of any title he hère sets up to the property in contro- 
ver^V as against any of the défendants, thus allowing them to proceed 
with theiir decree in the Decatur county chancery court,: and leaving the 
plaintiff to protect himself as beat he may, by application to that court, 
where the first bill was filed, to exécute the contract. This seems to me 
the betteroouise, because of those considérations growing out of the pos- 
session by the etate <Sotirt8 of the jurisdiction which has been impeded 
by this biUy and that resultin^ cbmity which I so likè to préserve and, 
observe. in ail casés. But the parties on both sidea are averse to this, 
and anxiousto, close the litigation hère and now, in a court where, for 
thé 'first time^ ail those interested in the property are met upon equal 
terms as to their opportunities to^ présent their respective claims. Yield- 
ing to this désire, I am wiUing to go further than indicated, and, upon 
the cross-bill, to exécuté the contract as it has been suggested the rights 
of the parties require. , 

At first I thought that perhaps the partnership creditors claiming hère 
^should be postponed until the others had been satisfied, on the ground 
that they do not show why they hâve not been otherwise paid out of the 
partnership assets; but I can seej from the record, that there is a strong 
presumption that thèse assets havé been applied to other partnership 
debts, or wasted without fault of those hère presenting their claims. 
This was originally partnership property, and, by the contract, partner- 
ship creditors stand first, and the individual creditors next, and then 
Walker for his surplus of the $15,000, if any, and the annuity unpaid 
up to his death. The claims represented by the plaintiff will take their 
placé in either dass to which they belong. The plaintiff will be declared 
the trustée of the légal title for the benefit of aJl concerned, under thé 
decree of this court, and, unless he choose to pay the amounts due, and 
the costs properly chargeable, wiihin 90 days from the date of the de- 
cree, the property involved will be sbld by John B, Clough, as spécial 
commissioner, upon suoh terms as to the time and place, and mode of 
payaient as the parties may agrée upon in the decree to be entered, or 
tb be hereafter fixed by the court. And, if the parties cannot agrée as 
to the amounts to be so paid by the plaintiff, and to be fixed by the 
decree, there may be a référence to said commissioner to report instanter, 
from the proof, the said amounts, and thé costs properly chargeable, in- 
cluding the costs of this case, So that the decree may definitely ascertain 
the said amounts. And he will likewise report the order of priority. 
So ordered. , 
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!hi re Steward. 
ICf^euit Oowft, 8. D. Nete York. February 11, 1887.) 

WlTNHSS — MÀSTBB APPOÏNTED m OnK DISTRICT COMPULLING AtTBNDAKCB IK 

Ahothbb. 

The United States circuit court in one district bas power, under rule 78 in. 
equity, to issue a subpcena requiring. a person living in that district to appear 
and testify bef ore an examiner, or before a mastçr àppointed in another cir- 
cuit, and who is discharging the duties of his office ip the former district, and 
may alsb, under tbat rule, punish. the witness for rôfusing to Obey thé sub- 
pœna. ■ ■ 

In Equity. 

J2o6ert G. JngfersoB, for the motion. 

Thomas Thacher, against the motion. 

Shipman, J. The circuit court of the United States for the district 
of Indiana àppointed A. J. Ricks, Esq. , spécial master, to take and state 
the accounts of a receiver în two cases pending before said court, and, 
among other things, to inquire and report into the amount, considéra- 
tion, and ownership of any receiver's certiflcates which may hâve heen 
issued by, said officer. The paster found it necessary to take the testi- 
mony in the city of New York of some witnesses living in said city, bb- 
tained an order of this court for a subpcena, which was duly issùéd by 
thè clerk, and was duly served upon Herbert Steward, a person who bas 
his légal domicile in Connecticut, but who lives in this district. Stew- 
ard personally attended before the master on the day, but not at the 
hour, named in the subpcena, a.nd promised to attend aîtain at the hour 
àppointed by the master, but did not do so. By order of this court he 
was again subpœnaed to appear and testify before the master, at a named 
place in said city, and on a named day, and, in defajUlt of appearance, 
was directed to appear before this court on another day to show ^use 
why he should not be pUnished for contempt. The subpcena and notice 
were duly served, Steward did not obey the subpcena, the parties hâve 
now appeared, and the question ajb issue is as to thé power of this court, 
by its subpcena, to compel Steward's attendanee before the spécial mas- 
ter àppointed by another circuit court in a cause pending tberein. 

It is settled, and the practice bas been in accordance with the dé- 
cision, that a circuit court in one district bas power, under the sixty- 
seventh ruie in equity, to appoiût a spécial examiner to take testimony 
in another circuit. ÉaUroad Oo.y. Drew, 3 Woods, 691, The décision 
is founded upon the literal language of the rule, and is justified by the 
façt that a différent constructioû would prevent the conyenient tàking of 
testimony. If circuit courts bave such power, I am of opinion that un- 
der rule 78 this court bas power to issue a subpcena coinmanding a per- 
son living in this district to appear and testify before an examiner, or 
before a rnas^r who bas beeti àppointed by another circuit, and who is 
discharging the duties of his office in this district, and is also enabled 
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under saîd rule to punîsh such person for refusing to obey the subpœna. 
A power in the circuit courts- to^^ppoint .a^jexaminer or a master to lake 
testimony, beyond the jurisdiction of the court which appointed him, 
would not bevery useful unlesa tie court within' the, jiïjçisdiction pos- 
sessed also the power to compel the attendance of witnesses before such 
officerj: Rule 78, which was passed under the gênerai autiiority of the 
suprême court to prescribe "the modes of taking and obtaining évidence" 
to be used in equity suits, recognizes such power. I find that said 
Steward bas been guilty of contempt, but, as the object of the hearing 
hîis bjeen to Obtain thie oi)inion of the court upon the questions of law, I 
shall not impos'e a large fine; but î direct that he pay, as a penalty for 
said disobedience, the costs and the disbursements pertaining to the dis- 
obeyed subpœna, and to this proceeding for contempt, to .be taxed and 
allowed by the clerk. 



FuLLEB and another v. Habbib. 
(BÙirict G(mH,.I>. Alaska. 1887.) 

1. Mines ato BtnrtNO— Olaims— RBciàSD àv liocATioN— Hbv. St. II. S. § ! 

A record made in a memorànduiQ'bookof the location o| a placer mining^ 
daim, without designating any natural objeot or permanent. monument, or 
any désignation oi; work by wnich the placer claim could be identifled, the 
mémorandum book being. retaiùed ' in the possession of the locator of the 
claim,' held to be not in compliance with section 2824, Rev. St. D. S., and of 
no légal force as a record. - 

2. Samb— Location— No Recorj>-j-Epiocation— Reiation op Titi-b. 

Ai the time of the location oî à quartz mininç claim by the employés of the 
claimant,' there ■Were nOlocàlruiiBS'of the mining district requiring a record 
of theloçation. Subsequently the clàim was relocatèdby the pwner so as to 
cpnform t<) the requirements of the act of çongress. Selâ that, as there was 
a real location of the' fcla;iiitby< thé employés of the claimant, his title dated 
baek to the flrst location. ' : - n 
8. Same^What Claimant Ent^tlbD to-^Teespabs— Damages— Bev. St. U.S. § 



By section 3333, ïlèv.St. TT. S., the locator of a mining daim is entitled to 

t' ■ hôld' and ènjoy thê çroflts of thé surface' iiicluded within the boundary Unes 

-, of his claim, and, if in possession, of the claîm in personoç.by agent, any one 

who enters upon andtakes therefrgm minerai or other valuable substances la 

, liable in damages as a treàpasséi". 

4. ÏISTOPPBt— ADMISSION 'IN" ReceIpt— One Emploted to LooAte MmrNG 

■ Claims— Bmployeb's iLocATioN PsiOR TO His OwN. ; 

,1 , One who was ejnployed by another to prospect for and locate mjning daims, 

: in his reQeipt for wages reçeivéd? for said work, certifled thai hîs employer's 

'' claim was the flrst oneloCateditt' the heighborhood; and tfierenpbri his em- 

■ j,,' ploy^er procured laborers, and expended rooney and laborindeVeloplng the 

! , mine, ffeld, th^t the en^ploye was estppped from setting up à prior claim in 

himselî, and that it wàs immiteriar Whether the admission iil' the recéipt waa 

''■■'■ true or false, thë fdct tof-its hfcving beeh^ acted upbn being eondusive upon 

, ; the party making the admissien.ji . ; 

•As toestoppel by adroissiona apd déclarations, see Moore v. Spiegel, (Mass.) 9 N. E. 
EeJ); 827; and note; Johnsbn V.pûhneofl'dut Fâjw Iiis. Co., (Ky.) 2 S. W. Rep. 151, and 

notS; -•■■ :"-'^^: '•; ,■ ..■!,■■'■ ...... ;■,'■■.■;''. ■■:::: , .^:,b, ■,.■ :. . 
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iS. Naw Trial— NBwiT-DisoovERBa) BtiDENCE—EviDteNoi! Availabli: beforb 
Trial. 

Wbere it àppears, f rom tl^e affldayits flled upon a motion for a new trial on 
thë gTouàd of ùewly-diBcovered évidence, that the new évidence proposed is 
gubstÉtn^ially tlie same évidence as that introdnced at the trial, and that cer- 
tain records sought to be introduced were available to the party mailing the 
motiou as évidence at the trial, the motion will be denied. 

In Equity* 

Dawson, J. This action was brought in June, 1885. PlaîntiffFul- 
1er allèges ihhis complaint that in August, 1880, he hired the défend- 
ant, Hàrris, and one Joseph Jtineau, to prospect and locate mining daims 
for him; tbat défendant and said Juneau did on the fourth day of Octo- 
ber, 1880, discover and locate what is known as the "FuUer First," in 
SUver Bow basin, near thetown of Juneau, and that subsequently de- 
fendant, Harris, located a placer mining claim overlapping the quartz 
location of plaintiflf. Defendant's answer was a gênerai déniai. A tem- 
porarylinjunction was granted by my predecessor, and made rçturnable 
to the May term, 1886, of the district court. 

A trial was had on the twenty-fourth day of May, 1886, in thedistrict 
court, and a jury impaneled to find certain facts, to-wit: Was the Fuller 
First (tiiô quartz Iode) located prior to the location of the placer mine 
located by Harris in his own name? and the value of the ore takenby 
Harris firom that portion of the placer daim which overlapped the quartz 
location, 1 Th« jury found by their Verdict that the quartz lod« was first 
ioqated, aad that plaintiff Fuller had been damàged $7,200 in eonse- 
^luenoe of Harris operating the- placer mine during the years 1883 and 
1884; whereupon the court rendered a decree divesting défendant ftfany 
«laim or tiile to that portion of his placer daim which overlaps plain- 
tiffa quaits'iodfe, made the injunction perpétuai, and rendered judgment 
against défendant for $7,000. 

- ; Défendant nôw ^les his motion asking that the decree and judgment 
be set aside, and he be granted a new trial on the ground of newly-dis- 
■covered évidence,— the fcaudulent concealment of material facts by the 
plaintiff, and the commission of perjury by Joseph Juneau, who testi- 
àed as a witoess on the trial bf this cause. 

Before disoussing the nierits of the motion, it may not be àmiss to 
^riefly revievt' the évidence. Thè proof was quite cohvincing that in Au- 
giist, 1880, défendant and. Juneau were outfitting at Sitka, and started 
«m a prospecting tour under a contract in the name of one Pilz, but FuUer 
furnishing the supplies. On the fourth day of October, 1880, thèy dis- 
«overed and located a quartz ledge in Silver BoW basin, 1,500 feet in 
length by 600 feet in width, and named it the "Fuller First." Subse- 
Kjuently, on the twelfth day of October, Harris and Juneau located a 
placer mining daim (the richest portion of which overlapped thè "Ful- 
ler Fiist") in their own name. Juneau seems to hâve disposed of his 
interest, and, by a system of conveyanees peculiar to mining camps, hia 
intcrest ia now vested in one Williams. Pilz disposed of his interest in the 
«quartz location (it being two-fifteenths) to the plaintifiE Colemàn,; fwho. 
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upon motion, Was snade a party plaintiff when the above facts were dis- 
çlosed in the progre^sof the trial. 

The défendant, Harris, clàims that he and Juneau, upon the dîscovery 
of the quartz ledge which was located in the name of and for FuUer, in 
the preëence of tbree Indians who could neither speak nor undèrstand our 
language, held an élection, under the provisions of theact of congressof 
May 10, 1872, (section 2324, Rev. St.,)at which he (Harris) was elected 
recorder for the mining district, which h ethenchristened" Harris Mining 
ï)istrictj"ànd madeà record of the location of the placer clàim,datedon 
the fourth day of October, 1880. While it appears from his pass-book 
in which the record was made tJiat the Fuller First was located on the 
twelfth day of October, 1880; Joseph Juneau testified at the trial that he 
and Harria ïooated the quartz Iode (the '^Fuller First") on the fourth day 
of October, and the placer claiin 'on the twelfth day of October, over- 
lapping the quartz Iode, and that Harris changed the record accordingly. 
The évidence of Juneau is materially strengthened by the circumstance 
of Harris having given FuUer a reçeiptfor his wages earned while pros- 
pecting, in which he certified, over his own signature, that the quartz 
Iode desigtiated as the "Fuller First" was the first location in Silver Bow 
basin. _ , . 

It appëaïs firoiai the évidence and circnmstances that both Harris and 
Juneau aoted in bad faith, and abused the confidence reposed in them 
by Fuller, and, but for thefact of their subséquent disagreement, the real 
fadt ofthè fraudaient altération of the record might never hâve been 
known. Harris and Juneau now make most bitter and malignant charges 
against each other, but, upon a careful examination of the case, I may 
Well donbt if either of them is the unconscionable reprobate which each 
would make the other appear. It is indeed sad that two men, who were 
So closely allied in the daring and hazardous enterprise of extorting from 
the bowels of the earth a fortune, should now invade the vocabulary of 
acrimony in searoh of epithets with which to blacken each others' charac- 
ter, and transmit to their offspring an inheritance of dishonor. 
' The record made by Harris in his pass-book was by no means a com- 
pliance with the act of congress of May 10, 1872. While the act ex- 
tended many favors to and aimed to facilitate miners in the enterprise 
of lobating and establishing titlesto the minerai lands of the United 
States, still it requires certain formalitiés. The miners of each mining 
district may make régulations, but they must not be in conflict with the 
laws of the United States. One of the requirementa is that the location 
mlist be distinctly marked on the ground so that the boundaries can be 
readily traced, and the act requires that ail records of mining claims 
shall contain the name or namés of the locators, the date of the location, 
and such a descifiption of thé claim or claims, by référence to some nat- 
ural object GT permanent monument, as will identify the claim. To say 
riothing about the absurdity df the élection at which Harris claims tO 
hâve been elected recorder, it requires but a glance at his memoranda to 
séethat the entiry made by him in relation to thé placer mine locatioû 
wholly Êiils' to comply with the act of congress. It begins nowhere and 
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ends nowhere. There is neither a natural objéct, oï permanent monu- 
ment, or any désignation or mark, by which the placer claim can be 
identified. The idea that sucb a record complies with the law, or that 
it imparted any notice or information to the public, is too absurd to re- 
quire serions considération. ïhe liberality extended by congress to 
prospectors and miners was not intended to entirely dispense with légal 
rules, or abrogate the fundamentai principles of law. The court is not 
to présumé that congress intended that a man could procure his élection 
as recoi^dçr in the manner in which Harris did, — ^make a record utterly 
void of l^al requisites, of a placer mine rich in precious metals, and 
carry that i-ecord in his coat-poeket. The object of ail public records is 
to impatt notice to the public of ail such matters as the law requires to 
be of fècûtd^'and such records are open to the inspection of the public. 
But it is'^ifficUlt tp understànd how the public, or how the plaintifs, 
cotild kiiow bf this placer location by Harris, the imperfect record of 
which' \yas by him secreted. The minerai lands of the United States are 
usually prospected and located by sturdy adventurers, who hâve imper- 
fect noliohs of the application of légal principles, and hence congress bas 
prescribed what the' recoM of a mining claim must set forth. Section 
23M, Ryv:;St: 

Thé èvidetice farthér discloses the fact that upon the exécution and 
delivery of the receipt by Harris to Fuller, in December, 1880, in which 
he certified to Fuller that the Fuller First^ — the quartz Iode — was the 
firçt location in thé basin, Fuller, as soon thereafter as was conVenient, 
procured wage-workers, and expended both money and labor in devdop- 
ing the mine. It is a well-established principle of law that admissions, 
whethèr of law or fact, which hâve been acted upon by others, are con- 
clusive against the party making them, in ail cases, between him and 
the party whose conduct he bas thus influenced. Kinney v. Fdnmxïrth, 
17 Cônn. 355; 1 Greenl. Ev. § 207. It is wholly immaterial in the 
application; of this principle whether the admission made by Harris was 
true ot false; the fact that it was acted upon by Fuller, that he was in- 
fluenced by it, and induced to spend his money, renders it conclusive 
as against Harris. Trustées' Presb. Oong.v. WHMams, QW end. 147; Liv- 
ermore v. Rerschell, 3 Pick.' 38; Davenport v. Mason, 15 Mass. 85. 

The next point raised by the motion is that of newly-discovered évi- 
dence bj^ the défendant. The motion is supported only by the affidavit 
of Harris, and the certificat© of the présent mining recorder, and sets 
forth that the location of the Fuller First was madè on the twelfth day 
of October, 1880, eight days after the location of the placer mine. But 
thèse records were available to Harris before the trial, and his eVidence 
before the jury was substantially the same as now set forth in the motion. 
The gênerai rule in relation to newly-discovered évidence, in ordér to en- 
title a party to a new trial, is that it must not be merely cumulative, 
but it mUst be shown to be material in its Objecta going to the real mérita 
of the case, and it must bé made to appear that reasonable diligence on 
the part ôf'the party ofFerirtg ît could not have secured it at the former 
trial, and- oii^htto be of such nature and force as to be décisive aûd pro- 
v.29F.no.l6— 52 
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ductiveqf a^ opposite resuit upon the merits on anotber trial. Wïse v. 
State, 24 Ga. 31; Smiih y. Matthews, 6 Mo. 600; Q-oàer v. Cooper, 14 111. 

Motions of this kind are to be received with great caution, for there 
are few cases tried in which something may not be discovered, and for 
the further reason that it tends to the introduction of perjury. It is in- 
fiuitely better that a single person should sufifer mischief or loss than 
tha,t every suitpr should hâve it in his power, by keeping back a part of 
his évidence, and then swearing it was mislaid, or that he was ignorant 
of its materi^ity, to destroy verdicts, and introduce new trial at his 
pleasure. Yet there may be cases in which the party applying fora 
new trial has been diligent, or has bçen deceived or thrown pff his guard, 
in which, inequity and good conscience, he should be permitted to bring 
forward and introduce newly-discovered piaterial evideiice. But is this 
6ïiçh a case? I think not. The défendant, Efarris, kpçw pf the records, 
lived in the town where they were kept, had made the entries himself, 
and his neglectto produce them is inexcusable. 

Another point made in the motion is that Fuller, on the fourth day 
of April, 1881,, relocated the Fuller First, and it is argued that the re- 
location by Fuller was an abandonment of the first location by Harris 
inFuUer's nanje- It is now contended that the repord Harris made, 
bearing date of October 4, 1880; gave him title to ail that portion of the 
placer mine wbiçh pverlaps the quartz Iode by reason pf the relocation 
by Fuller. Bijt it inust be observed that, according tp theevidence of 
JlaiTris hiqiself, there were no local ixdes of the mining district requiring 
a record on the fourth or even on the twelfth of October, 1880. Defend- 
aatlB counsel seems to overlook the façt that the record is to be provided 
for, and its effect determined, hy the local laws or régulations of minera 
in thp district, and, if no record had been provided for, which provision 
ipust précède the act of recording , tben no record was necessary . Qdden. 
■Fleecei etc., Ço.Vf Gable de. Min. Co., 12 Nev. 312. If a record is pro- 
„yîded for by local rules, it raust, under the mining la\ys of the United 
States, contain ajïi apcurate description of the toçits of the claim by référ- 
ence to natural'or.permanent monuments. 

Althpugh the record of the first location for Fuller, and in his name, 
was imperfect,, ^nd made in the absence of rules and régulations of any 
prganized mining district, yet, as a physical fact, the location was made 
for him and in hisname by Harris and Juneau while they were in his 
«mploy, sustaining the relation of agents, charged with the exécution of 
a trust, andany act by them, or either of them, detrimental to FuUer's 
jnterest while that relation existed, yi^as void. An abuse of a trust can 
confer no rights on the party abusingit, or on any one çlaiming in priv- 
ity with him. Story, Eq. Jur, § 1258. It was lawful for FuUer to re- 
locate his claini iQ, April, 1881, so as to conform to the requirements pf 
the act of congress, and his title dat^d back by relation to the first loca- 
tion by Harris and Juneau. Fictiop in law is sometimes resorted to to 
prevent injustice. The relation back tothe first delivery of a deed, so 
as to giye it effect, from that tinae, is often allowed in the furtherance of 
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justice, and to prevent injury from events happening between tbe first 
and second delivery. 4 Kent, Comm. 454. Nowj by the principles of 
analogy, FuUer's relocation of the quartz Iode in April, 1881, reiated 
back to and took efféct from the firSt aet of bis agents in October. There 
could be no intervening interest to Harris, because be was an original 
wrong-doer, and had violateâ bis trust. 

It is argued by defendant's counsel that, regardless of tbe priority of 
location, tbe défendant was not a trespasser, and the case of BuUion Min. 
Go.v. Ûrçemà Min. Go. , 2 Nev. 168, is referred to. It is quite évident tbe 
karned judge who delivéred tbe Opinion in that case was bampered by 
some local law or régulation, for be says: 

"The doctrine o£ the common law, that he who has a right to the surface 
of any portion of the earth has alao the right to ail beneath and above that 
surface, has but a limited application to the rights pf miners and others using 
the public lands of this State." 

That décision was rendered in July, 1866, six years prier to theact 
of congress under wbich tbe parties to this causé are contending. Tho 
présent inining laws, (see section 2322, Rev. St.,) say: 

"The lOçatprs of ail inining locations heretoEore made, or which shall here- 
after bè made, on any minerai véin, Iode, or ledge sitnated on the public do- 
main, fbeir heirs and assigns, whère np adverse claim exists on the tenth day 
of May, 1872, 80 long as they comply with the laws of the United States, and 
with State, territorial, and local régulations not in conflict with the laws of 
the United States governing their possessory title* shall hâve the exclusive 
right of possession and enjpyment of ail the surface included within the Unes 
pf their locations, and of ail veins. Iodes, and léfiges throughout their entire 
dépth,the top or apex of whiçli lies inside of such surface Unes extended 
dowîiward vertically, although such veins. Iodés, or lédges may so far départ 
from a perpendicular in their. course downward as to extend outside of the ver- 
tical sidelines of such surface locations." 

From this section it is noianifest that congress intended the locator 
should hold, be entitled toj and enjoy the profits of àll the surface in- 
cluded within the boundary liiïes of bis claini, and, if in possession in 
iièl'son rtr"by agent, no one had a right to enter upon and take therefrom 
minerai ôf other valuable substance. Actual possession of tbe quartz 
Iode by plaintiff prior to the years of 1882, 1883, and 1884 was suffi- 
cient évidence of title to autKorize bim to maintain this action, and re- 
covèr^amagœ against a trespasser. Campbell v. Rankin, 99 U. S. 291; 
Copp.U. S. Min. Lands, 413. 

Tbe allégation in defendant's motion of tbe fraudulent concealment of 
material facts by plaintiff is not sufficienfly proven; A court of equity 
canriot'Sét aside proceedings, and grant relirf against judgments, unless 
the Jiroof of fraud, concealment, or imposition is clear, positive, and un- 
equivocal. Story , Eq. Jur. § 252. The motion in this case having only 
the support of the défendant, who gave substatitially the same évidence 
beforé the jury as is set forth in the motion, is not sùfficient to warrant 
thé court ih disturbitlg the judgment 

The motion is overruled. 
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Abnold î>. Keaeney ànd others. 

{.Circuit Court, If. D. llUnoie. February 7, 1887.) 

Déposition— Rbfusal of Witness to Sion— Rbmovbd Cabb. 

In a cause begun in a state codrt, and subséquently removed to a fédéral 
court, the déposition of a witness was taken previous to removal by a short- 
hand writer. Before the sbort-hand notes were written ont for reading to the 
witness and signature by him, accbrding to the requirements of the state stat- 
ute, the cause was removédi. iThen the witness refused to sign his déposi- 
tion. Seld, that the fédéral pourt had.no jurisdiction over the taking of the 
déposition, and could not compel the witness to sign it. 

In Equity. i ' 

Teriney/ÈmJi^ord Jt Tmrify, for coïhplainiint. 
Afoses <fc iVetomaJi, for witiieâs. 

Blodgett, J., (praUy.) ■ This casé présents a som^wîiatnovel question. 
The suit is a bill in equity, comnifenced in the state court, and after an 
answer had been filed, btit'hefore an issue had been made by filing a 
replication, the côniplainant, oh ûdtiôe duly served, and, as far as I can 
see, in conformity with the Illinois stfttute in that regard, proceeded to 
take the déposition of a. witness. The déposition was taJçen, in what is 
nowa common mode of procédure in this city, by ashortrhand writer, 
and, after the witness had been interrogated on the part of the complain- 
aht, ànd cross-examined by the défendant, the matter was suspended 
until the short-hand writer could write out the depositioii. Àfter this 
examination was so far closed, .and before the testimony was written out, 
the suit, on application of the complainant, was removed to this court, 
and the record sent hère. After the case had been docketed in this court, 
the complainant applied to thc; witness to go before the notary, and sign 
and verify the déposition, whiçh had, been in the mean time reduced to 
writing; and tiiis the witness refused tp do, saying, ip substance, that 
be had beeiî so advised by défendants' attorney. The co^urt is now 
asked to compel the witness to complète his déposition by signing and 
swearing to it. 

I am of opinion that this court has no jurisdiction to enforce the pro- 
posed order, because whatever wqs donc towards taking the déposition 
was done while the case was within the jurisdiction of the state court, 
and before this court acquired jurisdiction of it. It seenis to me to be 
one pf those inchoate proceedings which must fall with the removal of 
the case from the state court.; , The déposition was not completed under 
the statutes of Illinois until it hftd been read to the witness, or read by 
him and signed and sworn to byhim. Why the défendants' attorney 
advised him not to sign itis not disclosed, and I do not think it is ma- 
terial, for the purposes of this question, that it should be shown. It 
is enongh that whatever was done by the witness was done under the 
jurisdiction of the state court, and if that court cannot enforce it, — 
and I hâve no idea that it can, — then the jurisdiction to enforce what- 
ever remains undone is lost. 
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I do nôt attach much force to the suggestion, made în behalf of the 
witness, that the case was removed to this court on the application of 
the complainant, and that the latter, having removed his case, cannot 
complain of the loss of this déposition, because it is lost by his own act, 
as it seems to me to make no diâèrence who removed the case; but the 
difficulty is that this witness had not yet made his déposition when the 
case was removed, and as the state court has lost jurisdiction of the wit- 
ness, and he never was within the jurisdiction of this court, there is no 
power in this court to compel a completion of the déposition. The ques- 
tion is a novel one,' and, so far as I hâve been able to examine, with the 
industry ôf iîôunsel to aid me, I do not find that it has ever been raised 
or decided. I think the proceeding is one which must be held to hâve 
fallen between the two jurisdictions, and the inconvenience is one which 
must bô borne as an incident to the right to remove cases from the state 
to the fédéral courts, and also as au incident to the practice of taking 
down testirttony by shôrt-hànd, to be afterwards wMtten out at lengthj 
and therï côtapleted by the signature and oath of the Witnesa. 

' The motion ie overiruled. 
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{Olreuit Court, B.D. Witeonsin. Dècember 26, 1886.) 

EqUITT— KBLIEF AGAINBT JuDOMEKT AT LaW— PbkJTTRY— COKBPIBACT AHD StJB- 
PBISK. 

' It is not sufBcient ground for relief in equity ag'ainst a judgment at làw tîiat 
tSè verdict -was obtained by perjury, and tbe addition, in a bill praying such 
relief, of allégations of conspiracy and surprise, does not make a case for in- 
terférence in equity, with the enf orcement of the judgment. 

BUl in Equity to obtaîn relief against judgment at law. On demurrer 
tobill. 

H. 0, SIpan, for complainant. 
0. W. Éazdtmi, for défendant. 

Dyer, J. The défendant in this bill recovered a Judgment against 
the complainant in the circuit court of thé United States for the North- 
ern district of Illinois in, an action of trespass. The suit in which the 
judgment was rendered grew out of the foreclosure by the complainant, 
Cotzhaugen, of certain chattel mortgages which he held upon property 
in the possession of the défendant; and the complainant was adjudged a 
trespasser in enforcing a foreclosure as to certain articles of property 
which it was claimed by the plaintiff in that suit were not covered "by 
the mortgages. Suit at law bèing brought upon the judgment in this 
court, the complainant files the présent bill, on the equity side of the 
■court, to enjoin the prosecution of the action, on the ground that the 
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judgmeflti was obtaîned by fraud, The bill îs demurred to for want of 
çquity, aod the question is, dçiesrthe bill présent a case entitling the 
complaip,ffiot to the relief prayed for? I am of the opinion that it does 
not, and a .brief référence to the averments of the billwiU, I think, make 
it quite apparent that no other conclusion can be reached, consistently 
wiÂi principles of equity practipe. 

The bill begins by allegipg that the judgment referred to was procured 
by fraud and.perjury on the p^rt of Kerting, "and certain other parties 
conspiring and combining with him for that purpose." A gênerai allé- 
gation of fraud, such as this, is insufficient. As a matter of pleading, 
it is indispensalale that the fraud, and the acts of the parties which it is 
claimed constitute thc; fraud, be specifically and distinctly pointed out, 
that the court may see whether'groundsifor the relief invoked, exist or 
not. Howeyer, the demurrer being a gênerai one, on the ground of 
want of equity, the question is not svhether particular allégations are in 
and of themselves sufficient, but whether, upon the whole biU, a case is 
made for relief in equity. In récognition of the principle in equity 
pleading just stated, the bill proceeds to state the particulars of the 
alleged fraud as follows: 

"And in that behalf your orator avers and allèges that, on or about 
the twenty-flfth day of September, A. D. 1880, at the city of Chicago, he 
caused to be foreclosed two certain chattel mortgages given by the American 
Oleograph Company, covering a large stock of moi-tgaged chattels, several 
thousand in number, used and employed in carrying on a lithographing and 
engraving business, under the name of the Chicago Lithographing Company; 
that, for a long time tberetofore, saiçl Kerting had been in the possession, 
control, and management of said business and property, using and operating 
the same as if they were his own; that on the foreclosure it was ascertained 
that a number b£ the mortgaged iëhàttéls were removed from tlie premises, 
and missing, among whiçh were lithographing stones ànd other articles o£ 
great value; that on the sale there remained a deflciency of $5,147.58, whicb 
still remaina unpaid; that, wheij ousted bysaid sale, strenuous efforts were 
made by said Prank Kerting* extending over a number of years, in a variety 
of légal proceedings instituted against your orator, his law partner, and his 
loqal attorney and agent, who condupted said foreclospre sale, to set aside 
and invalidate tliè saine, and thusto i-ecover possession of said business and 
property, but that ail of said proceedings proved f ruitless and unavailable ; 
that, having failed in his efforts in this direction, said Frank Kerting filed, 
in February, 1884, his prœoipe for a summons. in the siiperiot court of Côok 
county, State of Illinois, against your orator, who had become the purchaser 
of the mortgaged property at the foreclosure sale, and in said suit thus insti- 
ti^ted, being the same referred to/in^the original cause herein, he charged. in 
his complaint, trespàss vi et aiynîs, your orator with haying unlawf ully taken 
and carried awày, on the twèuty-flfth'day of SeptériiDer, 1880, a large amount 
of Personal property said to belbiîg to hîmindivîduaîly, among which were 
some forty or flfty; lithographing stoneS, and cblor-grindér, and varnish-ma- 
chine, and paper-cutter, and desk, Counter, and chairs, a lot of electrotypes, 
pictures, chiomos, some Work in proçess of beipg flnishéd, and other small 
chattels." , , , , ■^.. , ,,>,./ '' ,,,, 

Thus far nothing is stated except introductory matter, showing the 
origin and character of the controversy between the parties. The bill 
then proceeds further to allège- — .:■ 
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" That said suit was subsequently removed to the United States circuit court 
for ttië Northern district of Illinois, and, being at issue in said court, and 
coming on to be tried beforé a jury, in that behalf duly taken and sworn be- 
tween the parties, and upon the trial of said issue, the said Frank Kerting did 
then appeOT and tender himself, and was received to give évidence on behalf 
of himselt, and did then take his corporel oath, and was duly sworn; and then, 
and upon the trial of said issue, it became and was a material question in the 
same whethep; after the foreclosure sale, the said Kerting made a demand 
upon this défendant for any of the property which he thus indi vidually claimed 
outside of the mortgaged chattels, and whether he fairly disclosed to your 
orator his claim of title theréto; and thereupon the said Kerting, having been 
so sworn as aforesaid, devising and wickedly intènding to cause and procure 
a verdict to pàss for him, did then and there falsely, willfuUy, and corruptly 
dépose, and give évidence in substance and totbeefleCt, that he made demand 
for said property because not embraced in said mortgages, and was ref used 
possession thereof; and whereas» in trutb and in fact, he never made anysuch 
demand, ior in any other manner laid claims to any of the property above 
refened to; nor éver disclosed his right to any portion thereof, except by con- 
testing and impeaching the foreclosure sale generally." . 

If the question whether the plaintiff in the Illinois suit daîmed and 
demanded the property in question before suit brought, waa a rtiateriîd 
one on the trial of the casé, then it simply constituted one of théfactsin 
issue qonperning which the parties could th,emsplyes testify, ànd upon 
whicïi thèy, could adduce su^ dther évidence as they may hâve had at 
hand bearing upon it. The whole gist of the allégation is that Kerting 
swore falsely that he made a demand for the property. That is ail there 
is of it. lu other wordSjit woùld seem that he testified on thé trial that 
he made a demand, It is alleged that in so testifying he coniraitted per- 
jury. It uiust be assumed thât the complainant, if the question was a 
material one, met it wilh testimony on his part. At least, it was his duty 
to do so, just as it was to meét any other issuable fact in the case. It 
was then thé.ordinary case, so far as the bili shows, of a contest between 
parties upon an issue of fact, bri à trial before court tad jury, where pre- 
siimptively both parties had an equal footiûg, and each had an equal op- 
portunity to présent his side of the case, ànd where the jury, after con- 
sidering the évidence, accepted the claim of one party rather than that 
of the other. To this point, that is ail there is of the case made- by the 
bill. It is not a sufïicient ground for relief in equity against a judgment 
at law that oUé of the parties, or that some witness, or many witnesses, 
testified falsely upon a material question of fact in issue. If, uponsuch 
grounds, a court of chancery were to reopen issues settled by verdict of 
a jury, and thus relieve suitors from judgments recovered at law, it is 
difficult to see where litigation would stop, and what stability there 
woùld bô in the adjudications of bourts of law. Moreover, if the com- 
plainant were able to show, as he would hâve to do if this bill wereinain- 
tainedj that perjured testimony was given on the trial of the suit at law, 
and that such testimony caused a verdict against him, then his fôrm of 
relief wàs in a motion for a new trial, addfessed to the trial court. It 
waJs matter that came directly withinthe pVp;vince ctf that court; for, àc- 
cording tothe allégations of the pregeut bjU, the question inyolved w^s 
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one of fact, material to the issue. It was thereforè legitimately and 
strictiy.the subject of review on motion for a new trial. 
But the bill in its stating part further proceeds as foUows: 

"Furthermore, then and there, upon the trial of said issue, yoiir orator, 
among other things, claimed title in hiniself under and by virtue of a sheriff's 
sale on judgment and exécution, in the case of The Butler Paper Company 
V. Frank Kerting and the Chicago Zithographing Company, ail of which 
duly appeared from the records and flles of the court wherein said judgpient 
was rendered; and it became and was, under the rulings of the presiding 
judge, a material question on said issue a,nd trial whether this exécution levy 
prior to the sale waa abandoned by the judgment creditor, and whether said 
sale thus regularly appearing. of reedrd was flctitiousor ôowa^ffe, andconse- 
quently whether the title of said Kerting, if any he ever had, to the property 
abovereferred tohadbecome extingulshed by such sale; and thereupon the 
said Kerting, devising and wiekedly intending to cause and procure a verdict 
to pass for him, did then and there, by his own corporal oath, and that of the 
président; of the judgûient créditer; conspiring and connlving with him for 
thatpurpose, falsely, willîully, and corruptly dépose and give évidence, and 
thus made it to appear in substance and effect, that said levy was withdrawn 
and abandonedj that no sale on exécution was in fact made, and no money 
a!eali!!,ed as pMippfçted by the record, and that the pretended proceedings were 
flctitipus ; wlierèas,,in tr.uth and in fact, the return of the sheriff as to his levy 
and sale was, tr.ûe» iu every partiçulàr correct, andinconforraitytothe factsas 
they occun'éd àhd transpired at the time, s6 that ail rjght, title, and interest 
of said î'rank Kerting, i^ any ihtèrest he ever had, Werè fully extingulshed 
by such sale,' and acquired by your orator; " 

What bas been stated of preceding allégations of the bill applies with 
equal force tp this. If it was a material question, on the trial of the suit 
at law Tvbether, the exécution lovy^^eferred to, which was one of the 
sources of complainant's title, Tcas abandoned by the Butler Paper Com- 
pany, and whether the sale thereunder was fictitious or bona fde, then 
the connplainantwas eompelled to meet that question with testimony, as 
an issue of fact in the case. The plaintiff in the suit at law, it seems, 
attacked the gale.. ït thereforè devolved upon the défendant in the case 
to défend and maintain the sale. If his évidence was insuiïicient, or 
was overborne by testimony aga,inst him, that is not ground for relief in 
equity. ,, The issue waa one invblving title. Both parties had to meet 
it; and, as alrçady stated, even if false testimony was adduced on one 
side in maintaining the issue, that does not give the complainant a footing 
in equity toavoid the verdict and judgment. Again, this was a matter 
reviewable by;the trial court. If it were shown that injustice had been 
done tq one side by false swearing on the part of the other, or that the 
defeated party had been surprised, and thereforè had not been able to 
meet such.fajise testimony, it was within the power of the court to set 
aside the Vjerdict, apd grant a new trial. 

The biU further proceeds: 

, "And youçoç$tor further çhows that at the time of foreolosure of said ehat- 
tel mortgage, aûd for several months;thereafter, your orator had no possession 
or cdntrol, direct or indirect, actual or constructive, over the greater portion 
of the goods and chattels saïidto hâve been taken and carried away by your 
orator; that the eolor-gririderj varnish-machine, paper-cutter and labels, and 



COTZHAUSEN V. KEETING. 825 

the woik in process of exécution, were then held as claimed by third parties, 
strangers to your orator, in manner following, to-wit: The color-grinder, 
■vrarnish-machine, and two bundles of labels, containing about twenty-flve 
hundred sbeets, had been seized and taken, and were then held, under a writ 
of attaohmènt against said Frank Kerting at the suit of one Otto Walters- 
dorf, and were afterwards, to-wit, on the twénty-first of October, 1880, sold 
on exécution to satisfy the élaim of said Waltersdorf , amounting to $165, 
more or less, and purchased frora him, said "Waltersdorf, under date of Octo- 
ber 22', 1880, for thesumof $137.43, then to him in hand paid ; that the pap'er- 
cutter w as held by Goodwillie, Wyman & Co., who had repossessed thémsêlves 
of i^e soivae because Kerting did not comply with the terms of a conditionàl 
saie nnderwhich he had àcquirèd possession, and had paid but art inslgnifi- 
cant amount on account of the purchase money thereof ; that said paper-cutter 
did not come under the control of your orator until on or about October 30, 
1880, when he bought the sàme from the above flrm in considération qf $200, 
to them in hand paid; that the work in process of exécution was assigned by 
said Erank Kerting himself , on or about September 20, 1880, to One Of the 
pressbands^foy the purposeof having thesame flnîshed, and the net proceeds 
thereof applied to the payment of wages then due to the employés of the shop; 
thàt the eleetfotypes and wood-cuts referred to as having been taken and car- 
ried awaynever came to the hands or know^ledge of your orator until seyeral 
years thereafter, when a box containing the same was found by employés of 
the shop, stored away on the top of a stone-raek, upon discovery Whereof 
the same were at once tendered to said Kerting, who, howeVer, ref used to re- 
ceive the same; that no chromos, views, or anything of the kind, baye come 
to the possession of your orator, unless it be intermixed with mortgaged goods 
of the same kind and character, and that no use of any such stufE was ever 
made by your orator, because utterly worlhless, and of no commercial value; 
that ail of thèse facts, matters, andthings werewell known to said Frank 
Kerting, but that then and there, upon said trial, and when ail of the above 
matters were material to the issue, the said Kerting, devising and vickedly 
intending to cause and procure a verdict to pass for him, did make it f alsely 
and fraudulently àppear, by his oath and testimony, and the testimony of said 
Otto Waltersdorf, then conspiring and connivmg with him for that purpose, 
that the exécution sale of the color-grinder, varnish-machine, and labels, in 
the case ot WaltersdorJ' \ . Kerting, was fraudaient and void, for the reason 
that the judgment debt was coHected and paid between the time of the levy 
and the exécution sale; tbat the said Frank Kerting had absolute title to the 
paper-cutter, ànd that the sale oî the same had not been conditionàl as claimed 
and assérted on the défense; that he, said Kerting, hâd not disposed of any of 
the goods, chatlels, and things said to hâve been thus wrongfuUy taken, car- 
ried away, and converted by your orator, and that said property waa of large 
value; whereas, in truth and in fact, the judgment of said Waltersdorf had 
not been paid, the paper-cutter was conditionally bought, and only twenty or 
twenty-Bve per cent, paid thereon, the press-work had been assigned as afore- 
said, and the whole interest of the said Kerting in and to the entire property, 
if any he indivîdually owned, was but nominal, and not worth to exceed, in 
the aggrégate, flfty dollars, — ail of which said Kerting well knew as afore- 
said." 

It would be but répétition of what the court bas held in its commenta 
upon other allégations in the bill, to point eut the reasons why thèse aver- 
ments présent no grounds for a court of equity to interfère with the suit 
on the judgment. The issues were ail such as might legitimately arise 
in the Illinois suit, and those issues, as they are set eut in this bill, can- 
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not be litigated over again hère. I repeat that the complainant's rem- 
edy for the alleged wrongs donc him was in the court that tried the case. 
It would bè most anomalôus, and open the door to perpétuai controver- 
sies, if a court of chancery were to put its stroug hand upon judgmenta 
at law, and say that they shall not be enforced, where it can be made to 
appear that, in a trial at law resulting in judgment, perjury was com- 
mitted by witnesses sworn in behalf of the successful party. For such 
wrong the ihjured party is not without remedy, but bis remedy is in the 
court that had original cognizance of the controversy. 

Counsel in argument laid much stress upon certain allégations in the 
bill to the effect that the alleged false ta^timony was given in pursuance 
of a combination or conspiracy between Kerting aijd other parties, and 
it was insistéd that, therefore, the fraud complained of was not remedia- 
ble in the court where the Cftse was tried. I am wholly unable to see 
how the allégation that the alleged false testimony was given in pursu- 
ance of such a combination as is charged , adds any weight to the aver- 
ments that the parties testified falsely, and that, therefore, an unjust 
verdict was rendeped. The wrong donc, if any, consisted in the alleged 
fàlsë swearing tipon thé questions of fact in issue between the parties. 
The resuit coinplàined of must bave been brought about, not byany pre- 
vious conspiracy, but by the false testimony, if any, given on the trial. 
A conspiracy without an overt act cpmmitted in pursuance of it, is harm- 
less. Upon the allégations of the bill it must be considered that the al- 
leged injury to the complainant resulted from the false swearing or per- 
jury. That is the gist of the fraud which is set up in the bill, Strip- 
ping the pleading of its verbiage, it consists of the charge that the verdict 
in the suit at law was obtained by false swearing on the part of Kerting, 
and two witnesses examined in his behalf. It does not help the com- 
plainant's case to state, as he bas done, that the alleged fraud and per- 
jury were not anticipâtéd by him when he entered upon the trial of the 
action, because that is simply stating a case of surprise, from which, if 
well founded, the trial court couldrelieve him. 

It is alleged, in the bill, that, under the practice of the fédéral court in 
Illinois, the issue on the trial of the case was not such that the com- 
plainant could fairly or reasonably anticipate that the plea of title in 
himself,'acquired from third parties on exécution and private sale, would 
or might be avoided in rebuttal by testimony of the false nature and 
character rèferred to, and that he had no reason and oppbrtunity to an- 
ticipate or meet suon false and fraudulent statements. If the défendant 
in, bis plea in that case set up title to the property in himself, he must 
bave known that, in an action of trespass, that title could be attacked; 
and, in any event, it is clear that the power of the trial court to protect 
the complainant against any such wrongs as are complained of in this 
bill was adéquate, and it is not for, this court to say that such power 
%ould not bave been exercised upon sufficient and proper grounds shown. 

To stay the suit at law, and to now go into an investigation of the 
matters set up in the biU, would be, in my judgment, équivalent to re- 
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opening the very issue? „tried ÏR the.caggat law, on thç equityside of tha 
court, and would be équivalent to granting in equity a new trial of a suit 
tried at law. This cannot be tolerated. , 

Gn tbe whole, I am of the opinion that the bill does not state a case 
entitling the complainant to the relief he seeks, and therefore that the 
demurrex should be sustained, and the bill dismissed. 



Waijcee i>. Teibtjhe Cîo. 
; , {Circuit Court, 2f. D. IJMnm. February 14, 1887.) 

1. laSVL AND SliANDBB— WhAT ACTI03îi,BI.Bl— " CbANK. " 

*rhe •Word "crank" bas no necessary defamatory meaning; and for a news- 

paper to publiali an item that a certain pamphlet, written by a lawyer who 

w,as «Iso the author of a text-book on the law of patents, was the effusion of 

à çrank, " is not actiohable without a charge in the déclaration of the alleged 

• dJsiîà'mafbry meaning of the Word by an appropriàte innuendo, and an aver- 

: ment ând pf oot of spécial damage. 

8.; Sasib— PLBADiura— luNciiNDO— Dbmukrœb. 

4-,c^arge in the déclaration that the purpose of the publication in applying 

the "term "crank" to the plàintiff was "to impute to him sundry qualities, 

aima,' and njethods highly inconsistent with usefulness as a lawyer, or as an 

author," is not an appropriàte averment or innuendo that the word wasused 

; in a defamatory sensé, and the déclaration is bad on démarrer. 

8. SAMb— SPECIAL Damage! 

The mère statement in the déclaration that the plaîntifl, by reason of being 
thus called a "crank," had been deprived of divers great earnings in his pro- 
f ession^ and had lost royalties on the sales of his book, is too vague and in- 
deflnite to serve as an averment of spécial damage, and the déclaration iâbad 
oh général demurrer. 
4. Sawçb— Justification. 

Whether or not the character of a pamphlet alleged by the défendant to be 
thé "effusion of a crank" warranted the application of that termto theplain- 
tifl, is a matter of justification to be pleaded and proved by the défendant, 
and the déclaration is not demurrable for failing to set the pamphlet eut. 

At Law. Action to recover damages for a libèU 
A. H. Walher, for himself. 
A. S. Trude, for défendant. 

Blodgett, J. This is a demurrer to a déclaration filed by the plain- 
tiff in this case. The déclaration avers, in substance, that plaintiff is, 
and has been for severalyears past, a lawyer by profession, and the au- 
thor of a text-book uppn the law of patents, and also the author of a pam- 
phlet entitled "The Êaine Bribery Case and the United States Senate;" 
th^t défendant, intending to cause, itto be suspected and believed that 
plaintiff vras a man of crude, ill digested, iU considered, and wild ideaa 
and aims, and to be supposed to be without skill, tact, adéquate informa- 
tion, or common sensé, on the fourth day of September, 1886, in this 
district,, did wrongfuUy, falsely, and maliciously cause to be composed, 
pjfiiited, and pubjished, on the editorial page of the Chicago Tribune of 
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that daté, ihe following false and defamatory language concernîng the 
plaintifif, and coiicerning said pamphlet; that is to say: "The pamphlet 
on the Paine Bribery Case and the United States Senate, by Albert H. 
Walker, is plai^ily the effusion bf a crank;" — meaning thereby to publicly 
charaeterlzie the plaintiff as a "crank," and thus to publicly impute to 
him sundry qualities, aimS, and methods highly inconsistant with use- 
fulness and success as a lawyer and author, whereby plaintiff has been 
greatly prejudiced in his credit.and réputation, and caused to be consid- 
ered an unreliable and injudicious person, and destitute of those quali- 
ties on which the earnings of a lawyer or a serious author dépend; and 
has been greatly vexed and mortiâed, and has been deprived of divers 
great earnings which would otherwise hâve accrued to him in his pro- 
fessional duties; and divers great royalties which otherwise would hâve 
bfeen paid to him on sales of his books. 

The denîurrer is gênerai and spécial, the grbunds of the gênerai de- 
murrer bëing (1) that the Word "crank" is not in itself defamatory or 
actionable, and there is no ayerment or innuendo in the déclaration stat- 
ing that the defendant's meaning, or the sensé in which the word was 
used, was such asto make it defamatory, orimply anylibelous intention; 
(2) that the pamphlet referred to in the defendant's criticism as"plainly 
the effusion of a crank" should hâve been set ont, so that the court could 
judge whether the language used by the défendant in regard to it was 
justified from the ténor of the painphlet itself. 

The ground for spécial demurrer is that there is no averment of spécial 
damage or injury to the plaintiff by reason of the alleged defamatory 
matter. 

; ;, In regard to. the first poiiit s^ated, it must, I think, be conceded that to 
call a person a " crank " is not of itself actionable. It is not a word which , 
by its common meaning in the English language, imports that a person 
bas been guilty of a crime, or exposes him to hatred, contempt, ridicule, 
or obloquy, or which would tend to injure him in his trade or profession. 
The word has no riécessary defamatory m eaning, and , if it was used by the 
défendant in a defamatory sensé, such sensé must begiven it by an appro- 
priate allégation or innuendo tô'thàt effect. The meaning alleged in the 
déclaration is "thus to publicly impute to him [plaintiff] sundry quali- 
ties, aims, and methods highly inconsistent with usefulness as a lawyer 
or as an author.", This is not enough. Some opprobrious or defamatory 
meaning — soniéthing which would show that the expression used would 
tend to bring tbe plaintiff into contempt or hatred, or charge him with a 
criminal offense — is necessary. It is no libel upon a man who has en- 
tered the field of authorship to underrate his talents. 

As to the second point, it was not necessary for the plaintiff to set out 
his pamphlet as part of the déclaration. If défendant wishes to justify 
the application of the epithet or word "crank" to the plaintiff, in con- 
nection with this pamphlet, it can so plead, and put the pamphlet in évi- 
dence before the jury. 

The spécial cause of demurrer assigned , that there was no averment of 
spécial damage to the plaintiff, need not, as it seems to me, bave been 
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specially stated, as I think the law is well settled that, when the alleged 
libelous words are not in themSelves actionable, the plaintiff must not 
only charge the defamatory meaning by an appropriate innuendo, but he 
must also aver and prove spécial damage, and a failure to do so may be 
taken advantage of by gênerai demurrer. 
iiïf'PoJfcird V. ijroîi, 91 U. S. 225, it is said: 

" Wberçthe words are not in thçmselves actionable, because the offense im- 
pjitM:lnsrolvéa,neither moral turpitude nor subjects theoffender toan infamous 
pumiahmwat» spécial damage must be alleged and proved in order to maintain 
the action. * * * In such case it ifl necessary that the déclaration should 
setforth ptecisely mtoAa* loapthe spécial damageresulted fromthe speaking 
ojE thé words. It is not sufflcient to allège, generaïly, that the plaintifE bas 
suifëréd speçteZ dama^res, or thkt the party has been put to great costs and 
expenses, * * * By spécial damage, in such a case, is meant peouniary 

lOSS/" 

Hère the, plaintiff merely states that, by reàson of this alleged libelous 
publication, he has been deprived of divers great earnings in bis profes- 
sion, and iost royalties on the sales of his books. This is not sufficient. 
He should ,|iave stated who, if any one, had refused to employ him as a 
lawyer, and who has refused to buy his books, so specifically that de- 
fenda,nt inay know what proof it will bave to meet at the trial on the 
question of damages. . 

It is urged in a brief filed by plaintiff that, since the assassination of 
Président Garfield by Guiteau, the word "crank" has obtained a definite 
meaning in this couutry, and is understood to mean a crack-bràined and 
hinrderously inclined person, and is so used by the public press. I do 
not think so short a term of lise would give to such a word a libelous 
sensé or meaning without an allégation or innuendo as to the sensé in 
wbich it waâ Used by the défendant. In Ogilvie's Ii^iperial Dictibnary, 
published in Ehgland in 1883, and republished in this country in 
1885, the word is found in the supplément with the foUowing définition: 
"'Crank.' Sôme strailgô action, caused by a twist of judgment; a ca- 
price; a whim; a crotchet; a vagary. Violent of temper; subject to 
sudden cranks. Carlyle." So that by this authbrity, which, I think, 
niUst be deémed the latest, and probably the best, the Word would seem 
to hâve no necessarily defamatory sensé. It would not necessarily im- 
ply that- a man had been gùilty of a crime, nor tend to subject hitn to 
ridicule or contempt,to say bf him that he is capricious, or subject to 
vagaries or whims; and such implication or intent could only be shown 
by an àpt averment, and proof in support of such averment. 

The demurrer is sustained, and the case will be dismissed at plaihtiff's 
cost, Unless he shall amend in^O days. 
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(<Xre^&Oourtt.D, Qregon. Febraary 14, 1887.) 

1. CBBTIFICATIOIf BT THB SBd»BTABT;6i: THE IWTBBIOK OF IiAUJ» TO THB SfrATB 
TOTOBH SWAJCP AND WaGON-EOAP ObANTS. 

On March 13, 1860, (12 St. 8,) cpiiçreaa grantéd the lands tliatwere''wet and 
niiflt for cultivôtion, " withîn thè limita of Oregon, to the atàtei td be aelected 
by the Btate from the land» théréaftiël: flurveyed, "wlthin two yeats fromthe 
adjournment of the législature >at the hezt seaaion after notice by the aecré- 
tary of the interioT to thé govesnor of the state that the surveya hâve been 
completed and conflrmed, " and then pertified by the aecretary of the interior, 
if found to come within the opération çt the act, and patented to the state, 
on which the f ee shall vest in the staté. On July 2, 1864, congress granted to 
thé state, to aid in the conatructidn ôf a military wagon road from Eugène to 
the eastem boundary of the state, the "altemate aectiona of the public lands, 
designated by odd nuQtbers.for three sections in width on each side of said 
road," as the same may be located. On October 24, 1864, the législature of 
the state transferred this grant to thé Oregon Central Military Road Com- 
pany, who in due tlme constructed the road. On December 37, 1868, the sur- 
▼ey of section 31, in townahip 86, of range 14 east of the Wallamet meridian, 
Was duly conflrmed, of whfch fact thé govemor of thé staté had due notice 
before the session of the législature held in 1868. On April 18, 1871, the sec- 
retary of the interior, on the recommendation of the commisaioner of the 
général land-office, approved thé aélection of section 31, under the wagon- 
^ road grant, and certifled the aame to said road company aa the grantee of the 
state. On September 16, 1883, said aection 31 was erroneously included in a 
list of lands then certifled by the secretarV to the state under the swamp-Iand 
act, and on January 4, 1883, the commissioner, as to said section 31, recalled 
said certiflcate, as having been erroneously made, and notifled the govemor 
of the state thereof . On May 11, 1877, the défendant purchased the B. J and 
the 8. W. i of section 21 from the state land commissioners, under the act of 
October 36, 1870, for the sale of awamp lands, paying $96 down, and the bal- 
ance ($480) on December 12, 1888, wben he received a deed theref or from said 
commissioners. Seld: (1) The swamp-land act is a grant to the state on the 
condition précèdent thitit the sélection of lands thereunder is made within the 
time limited therein, and on failure to do so, the grant làpsed and became of 
no effect. (3) The légal titleto land selected under the swamp-land act does 
not vest in the state until a patent ia issued therefor, which patent, when 
Issued, relates back to the date of the grant. (3) By section 3 of the act of 
1860 the duty ia devolved on the state to sélect the landa it daims underthe 
awamp-lattd act, and présent the aame for the considération of the secretary 
of the interior, whoae duty it la to ascertain and détermine whether the sélec- 
tions are " wet and unflt for cùltivation, " within the meaning of said act; and 

-■• : his détermination of the question of fact cannot be impeached or questioned 
elsewhere except in a court of eqnity for fraud or mistake other than an 
error of Judgment. (4) It was also the duty of the secretary of the interior, 
byvirtue of his gênerai control overthesubjectof the disposition of the pub- 

I Uc lands, to aacertain and détermine what lands inured to the atate or its 
grantee,' the wagon-road company, under the wagon-road grant of 1864, and 
when he détermined that said section 31 inured to the wagon-road company 
under said act he thereby détermined that it did not inure to the atate 
under the awamp-land grant. (5)<The certification of section 31 to the atate 
as swamp land by the secretary was a mère clérical error that the department 
had a right to correct as it did; but the section having aiready been certifled 
to the grantee of the state under the wagon-road grant, such second certifica- 
tion was simply void and of no eflect. (6) The state having in eSect pro- 
cnred aection 31 to be certifled to the plaintic's grantor under the wagon-road 
grant, the défendant, as the grantee of the state, ia eatopped, aa against the 
plaintiff, to assert or maintain that said section ever inured to the state under 
the awamp-land granU 
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3. DAMAiSES FOB W1THHOI.DIK6 RbAL PkOPBRTT. 

A cause of action for damages for withholding the possession of real prop- 
erty may be joined with one for the possession of such property, but It must 
be separately stated, and the statement must contain ail the f acts necessary 
to support a separate action thereon. 
S. Tenant Cannot Dent H18 Laudlokd's TiTLE. 

A tenant cannot, during his term, nor during the possession laken or ac* 
quired under the lease, deny his laudlord's title.' 
(Syllalm» bg the Court.) 

Action to Refeover Possession of Real Property. 

George H. Williams, Cyrua Dolph, and Jbsep/i Sinwn, for plaintiff. 

WiÙiam H. Effinger and Edward Watson, for défendant. 

Deady, J. This action is brought to recover the possession of the 
W. i of section 21, in township 36 S., of range 14 E. of the Wallamet 
meridian. 

It is allegéd in the complaint that the plaintiif is the owner in lee of 
the preitiises, and is entitled to the possession thereof, which the défend- 
ant wrohgftilly withholds from him, to his damage $1,000. And, by 
way of giying the court jurisdiction of an action between parties who do 
not appear to be citizens of différent states, it is further aileged that the 
plaintiff dérives title to the premises under the alct of congress of July 2, 
1864, entitled "An act granting lands to the state of Oregon to aid in the 
construction of a military road from Eugène to the eastern boundary of 
said State;" that the défendant claims to hold said premises under the 
act of congress of March 12, 1860, entitled "An act to extend the pro- 
visions of a:n act to enable the state of Arkansas and other states to re- 
clfiiiû the sWamp lands within their limits, to Minnesota and Oregon, 
and for other purposes," wheréby the queétion arises through which of 
thèse acts the title of the land passed from thé United States; and that 
the sàrae exceeds in value the sum of $500. 

In his answer the défendant dénies the allégations of the complaint 
concërûing the ownership and right to the possession of the premises, and 
allégés that he is the owner of and entitled to the possession of the same; 
which allégations are controverted by the replication. 

^he casé was tried by thé court without the intervention of a jury. 

l'he evidendô given on thé trial consists of certain documents admitted, 
Hàdet stipulation, for their légal effect, and certain oral testimony con- 
cerning thé value of the use and occupation of the premises, and of a 
certain fence ànd ditch which the défendant claims to hâve constructed 
où the premises, and also on the question of whether the land is in fact 
swamp land or not, which oral évidence was received subject to objec- 
tiohs for incompetency. 

The thatérial facts on "which the plaintiff founds his claim are thèse: 

On July 2, 1864, congress, for the purpose of aiding "in the construo- 

1 A tenant cannot, dnring his terni, nor until afier he has snrrendered poasension, deny 
Ua Undlbrd's title. Bector t. Gibboh, 4 Sup. Ct. Bep. 306 ; Killoren t. Martangb, (N. 
H.) 6 Atl. Bep. 369, and note. . 
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tion of a milîtary road" from Eugène to the eastem boundary of the state, 
granted to the state thé "alterriatè sections of the public lands, designated 
by odd numbers, for three sections in width on each side of said road," 
to be disposed of by the législature for such purpose. 13 St. 355. The 
act contains a proviso reserving from its opération "ail lands heretofore 
reserved to the United States by act of congress or other compétent au- 
thority." Provision is also made in the act for the disposition of the land 
when and as often as the govemor of the state "shall certify to the secre- 
tary of the interior that any ten continuons miles" of the road are com- 
pleted. The road was to be completed within five years, and, if not, 
the land then undisposed of was to reyert to the United States. But by 
the act of March 3, 1869, (15 St. 338,) the time for its completion waa 
extended to July 2, 1872. On October 24, 1864, (Sess. Laws, 37,) the 
state transferred the grant to the Oregon Central Military Road Company, 
for the purpose and "upon the conditions and limitations" contained in 
the act of congress making the same. On September 5, 1868, the town- 
ship 36 south, range 14 east, was surveyed, and the survey approved on 
December 27th of the same year, of which the govemor of the state had 
due notice before the meeting of the législature in 1868. On February 
16, 1869, the road company filed.with the govemor of the state a map 
of the location and line of the roa,d from Eugène to the: eastem boundary 
of the state; and on January 12, 1870, the govemor certifled that the 
road, as delineated on said map, was completed, as required by the act 
of congress and the state législature, which map and çertificate were filed 
with Ûie secretary of the interior on or before February 28, 1870. On 
April 18, 1871., the commissioner of the gênerai land-office recommended 
for approval a list of lands, numbered 2, and desoribed as "lands 'in 
place,' granted to the state of Oregon" by the acts of congress of 1864 
and 1869 aforesaid, "to aid in the construction of a military road" from 
Eugène to the eastem boundary of the state, which includes the afore- 
said section 21, "subject tp any valid interfering rights which may hâve 
existed at the date of sélection;" and on April 21st of the same year the 
secretary of the interior approved the sélection, subject to the same qual- 
ification. On June 2, 1871, the Oregon Central Military Road Company 
conveyed the west half of said section 21 to B. J. Pengra, and the east 
half of the same to the Califomià and Oregon Land Company. After- 
wards, and before the commencement of this action, B. J. Pengra ànd 
wife conveyed said west half to the plaintif? herein. It is also specially 
admitted that the plaintiflf has succeeded to and now owns ail the estata 
and interest in said west half that said company ever owned or held 
therein prior to the commencement of this action. 

By the act of Junfe 18, 1874, (18 St. 80,) it is, in efièct, recited that 
congress had "granted," certain lands to the state of Oregon "to aid in 
the construction of certain military wagon roads" therein, and that there 
is no law for the issue of "formai patents" therefor; and in efièct provides 
that whenever it appears "from the çertificate of the governor" as pro- 
vided in said acts, that any of said roads has been "constructed and com- 
pleted," a patent shall issue to the state fOr said lands, or to any corpora- 
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tion to whom ît may hâve transfôrrëd its înterest thèrein, "as fast as the 
Bame shall, under said grants, be selected and certified." 

The défendant claims ùnder theact of congress of March 12, 1860, ex- 
tending the swamp-land act 6'f 1850 over Oregon; and the act of the 
etate législature of October 26, 1870, (Sess. Laws, 54,) providing for the 
sélection and sale of swamp land "belonging" to the state. This act pro- 
vides for the sélection of such lands by the agents ôf the state, and the 
sale of the same in unlimited quantities, at bot less than one dollar per 
acre, the pùrchasèr to pay 20 per centum of the price within 90 days 
after the sélection is completed, and the balance on proof that the land 
"bas been drained, or otherwise inade fit for cultivation;" and, if such 
payment and proof of réclamation are not made within 10 years from the 
time of the first payment, the land isto revert to the state. It is de- 
clared in the act "that ail swamp land whioh bas béen successfuUy cul- 
tivated in either grass, the cereaîs, or vegetables for thfee years shall be 
considered as fully reclaimed." 

The preinises are sitùated èast of the Cascade mountains, on Sprague 
river, in Lake county. In 1872 the défendant settled on the adjoining 
section 22, and on May 11, 1877, purchased the E. J and the S. W. i 
of section 21, of the state lànd commissioners, under' thé swamp-land 
act, paying |96 thereon, or 20 per centuni of the priée; and on Decem- 
ber 12, 1883, paid said commissioners $480, the balance of the purchase 
price, and obtained a-deed from them for said portions of the section. 
Between the date of his purchase from the fitate and the commencement 
of this action the défendant built a fence and eut a ditch across the 
north side of the section, in connection with section 22, and used the 
land for pasture, and maMng hay frotii the wild grass. The défendant 
testifies that a half mile of this fence is on the east halfof section 21, and 
one-fourth of the ditch, and that they are worth $100 each. He alsb 
testifies that section 21 is more or less overflowed and swampy. 

On September 14, 1882, the commissionef of the gênerai land-office 
sùbmitted to the secretary of the interior for approval a list of lands, 
numbered 5, "inurîng to the state of Oregon" under the swamp-land acts 
of 1850, and 1860, which included said section 21; and on September 
16th said secretary approved the same. On January 4, 1883, said com- 
missioner wrote to the govemor of the state, informing him that said sec- 
tion was "erroneously" included in said list 5, the same having been 
theretoforé "certified to the state for the Oregon Central Military Road 
Company, under the act of July 2, 1864, and included in list numbered 
2, approved April 12, 1871." On June 25, 1880, the plaintiff took a 
lease of the north half of the section for one year from the California & 
Oregon Land Company for $80. 

By the act of March 12, 1860, (12 St. 3,) the swamp-land act of 1850 
was extended over Oregon ; with a proviso that the sélections from the 
then surveyed lands shall be made within two years from the adjourn- 
ment of the législature at its next session after March 12, 1860; and, as 
to ail lands thèreafter surveyed, "within two years from such adjourn- 
ment at the next session, after notice by the secretary of the interior to 
v.29F.no.l6— 53 
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the govemor of the state that the sijrveys hâve been çompleted and con- 
firmed." 

The swamp-land act has been said to be a grant in prsesmti. But it 
does not pass the légal title. Before that vests in the state, the secre- 
tary naust ascertain and détermine what lands come within its opération, 
-^are " wet and unfit for cultivation.,"— «nd cause a patent to issue to the 
state therefor. ThiS; patent, when'issued, may, and doubtless does, re- 
late back to the passage of the act; and in this sensé only is it a grant m 
•jprsesenii. Until the patent issues, .the légal title is in the United States; 
and the détermination of the question, what are and are not swamp 
lands within the purview of the act,, rests with the secretary of the inte- 
riôr, and his décision, unless impeached for fraud or mistake other than 
an error of judgment, is final. Frmch v. Fyan, 93 U. S. 170. 

The case of BaUibay Oo. v. 5mM, 9 Wall. 95, onlyholds that in case 
the secretary fails to détermine the question of whetber a subdivision 
was swamp or not, that the state or its grantee might, when sued for the 
possession of the same, prove thecharacter of the land, when material 
to the défense. And in that case the grant to the plaintifi" expressly ex- 
olud'éd therefrom the lands previously granted to the state by the swampr 
land act of 1850, so that the fact of the lands being swamp was itself 
sufficient to defeat the plaintifiPs claim, and might therefore be proven 
by paroi, as a défense to its action to reçover possession, in the absence 
of any détermination of the question by the secretary of the interior. 

But the. réservation in this wagon-road grant is only of lands thereto- 
fore "reserved to the United States," which does not include lands other- 
wîse disposed of by the United States., However, the grant for the wagon 
road being subséquent in point of time to that of the swamp land, the 
former cannot attach to any land within the opération of the latter, un^ 
less the same has reverted to the United States for want of sélection 
within the time limited,. 

The provision (section 2, Act 1860) limiting the time within which 
the sélections must be made, aftçr notice to the governor "that the sur- 
veys hâve been çompleted and confirmed,"is not in the original swamp- 
land act. It waa first made a part thereof, so to speak, when the latter 
was extended to Oregon. In my judgment, the purport and eflPect of the 
section is to devolve on the state the duty of making the sélections in the 
first instance; whereupon it becomes the duty of the secretary to ascer- 
tain and détermine whetber such sélections are "wet and unfit for culti- 
vation," within the meaning and terms of the act. But if the sélection 
is not made within the tirne pregcribed, the grant reverts to the United 
States. The sélection within the time is a condition précèdent. 

The wagon-road grant was a grant in prassenti of ail the odd-numbered 
sections on eitber side of the rpad, and, as soon as the line of the same 
was designated, itattached to such sections, and took efifectfrom the date 
of the actj Bubject to the condition that the road was çompleted within 
the time limited. Shulenberg v, Marriman, 21 Wall. 60. This condi- 
tion having been long since duly performed, the grant became absolute 
in favor of the road çompany, the grantee of the state. The approval 
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of the sélection of section 21, Undér the act of 1864, by the secretary of 
the interior in April, 1871, gave the roàd company a perfect title thereto. 
The subséquent passage of the a<Jt Of 1874, authorizing patents to issue 
in such casés, did not affe'ct thè title already vested. The effect of a 
patent, when issued under that àct, is not to pass ihe title, but to give 
the patentée record évidence of an already existing one. Lnngdeau v. 
Hanes, 21 Wall. 529. Wherefore it is of no moment that it does not 
appear that a patent has issued to the state or its grantee for the premises. 
The title of the latter was completei on the approval by the secretary in 
1874 of the sélection of section 21 under the act of 1864. 

As has been shovm by the terms of the swamp-land act, the fee of any 
tract of land does not pass to the state until the secretary has ascertain^ 
that it cornes within its opération, and causes a patent to issue therefor. 
The oflBcial certificate that the land is swamp only gives the state an 
equity or right io a patent. Such an interest cannot be set up as a dé- 
fense in this action against the prima fade légal title of the plaintiff. But 
admitting that the listing of the land as swamp vests the fee in the state, 
and that the patent thereoti is a mère formai raatter, which foUows of 
course, the listing of section 21 as swamp land in 1882, more than three 
years after the samé was certified to the state under the wagon-road grant, 
did not change or affect thé rights of the parties. Such listing, even if 
it had been deliberate and iatentional, in the face of the fact that the 
land had already been duly listed to the state under the wagon-road grant, 
was simply void. Smitkv. Evoing, 23 Fed. Rep. 741. But the truth is, 
it was a merè mistake, — -probably a clérical misprision, — which the de- 
partment cbrrected as soon as attention was called to it by the register 
and receiver bf the proper land-ofRce. The power to correct such a mis- 
take is necessarily implied from the power to approve the sélection, and 
is supported by authority. CarroU v. Safford, 3 How. 460; LeÉoy v. 
Chyton, 2 Sawy. 493; Bélr. Heame, 19 How. 252. And as the act 
which constituted the mistake was void, and the right to the land had 
already been duly ascertained and set forth, the resuit would be the same 
if it never had been corrected. 

The authority to détermine to which of the two grànts to the state this 
section 21 properly belonged was vested-in the secretary of the interior, 
generally, by section 441 of the Revised Statutes, which gave him super- 
vision — final control — of the public business relating to the public lands, 
and specially anci particularly as to the grant of swamp land, by the act 
making the same. In awarding this section to the wagon-road grant, or 
rather approving of its sélection thereunder, the secretary must, in légal 
contemplation, hâve decided that it was not swamp. The décision, so 
far as it appear^, was duly made, in the regular course of business, in the 
administration of the law relating to the subject, and with the évidence 
contained in the public surveys as to the character of the land before 
Mm or within bis officiai reach. The décision that the land belonged 
to the wagon-road grant was, in légal effect, also a décision that it did 
notbelong to the swamp-land grant. The latter conclusion, under the 
circumstances, is a necesSary élément of the former. Nor can this con- 
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olusion be impeached or contradicted în this action hj oral évidence as 
to the character of the land, Subject to the power of a court of equity 
in certain cases to correct or set aside the final action of the department 
for fraud or mistake, not a mère error of judgment, in disposing of the 
public lands, its décisions on questions of fact cannot be reyiewed or 
called in question elsewhere. Johnson v, Towâey, 13 Wall. 72; Sharp v. 
Stq)hens, 6 Sawy. 48. Therefore the oral évidence offered by the défend- 
ant, concerning the swampy character of this land, is incompétent, and 
cannot be considered.' 

The state was the granteé in both thèse grants. It accepted the land as 
part of the wagon-road grant, or allowed; its grantee or agent to do so. 
At least there is no évidence that it ever selected this section under thé 
gwamp-land grant, and presented it for certification as part thereof. 
And while this may hâve been dpne, it is morally certain that it was 
not donc until after the premises were certified to the grantee of the state 
underthe wagon-road grant, nor until the grant had lapsed, for want of 
sélection, within the tiine prescribed. The non-action of the state in 
this matter probably arose from the fact that it was thought best that 
the land should go to the construction of the wagon road, which was 
then regarded as a meritorious enterprise. For long after this swamp- 
land grant was made no interest was taken in it, nor was it generally 
understood that there was any considérable quantity of land in the state 
to which it was at ail applicable. For 10 years the state took no steps 
tû secure any land under it, preferring, as it appears, to make its sélec- 
tions under the grants for the benefit of roads and schools, The fact 
that some portions of thèse sélections were damp enough to be caUed 
swamp was no objection to them, but often a recommendation; and in 
my. judgment, it would bave been well if that policy had been continued. 
But, be that as it may, in the meantime this land was forraally selected 
and certified to the state as wagon-road land, with its acquiescence, if 
not active concurrence, and it is now estopped, as against the plaintiff, 
to deny that the premises are inçluded in such grant, or to assert that 
it acquired them ûnder the swamp-land grant. And if the state is so es- 
topped, so is its grantee, the défendant. . 

The défendant défends for th^ whole of the W. i of section 21, but it 
does not appear, from his own showing, that he bas any claim to the N. 
i thereof. His purchase from the state only includes the E. i and the 
S. W. } of the section. But the claim of the défendant to be the owner 
of any part of the premises on the facts proven must fail on éither 
of the foUowing groun4s: (1) At and befors the defendant's purchase 
from the state under the swamp-land grant, the right of the state thereunder 
had lapsed and become of no effect. (2) The land was already certified 
to the grantee of the state, under the wagon-road grant by the secretary 
of the interior, which certification is a ^nal décision of the question as 
to the character of the land, and the grant under which it properly be- 
longed, by a tribunal having exclusive jurisdiction of the same. (3) 
The défendant, as the grantee of the state, against the plaintifi', is estopped 
to assert or maintain that the prepiises inured to the state under the 
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SAvamp-land grant, because the latter, in effect, procured the same to bo 
certified to the plaintifiPs grantor under the wagon-road grant. 

In conclusion, I find that the plaintiff is the owner of the land in fee, 
and entitled tb the possession thereof. But no damages can be received 
for the occupation of the premises under the allégation in the complaint 
that the défendant wrongfuUy withholds the possession of the same 
from ïhe plaintiff, to his damage $1,000. An action to recover dam- 
ages for the wrongful occupation of real property is the équivalent of 
the eommon-law of action of trespass for mesne profits. A cause of ac- 
tion for damages for withholding the possession of real property may be 
joined with one to recover such possession. But it must be separately 
stated, and the statement must contain facts sufficient to support a sep- 
arate action thereon. Ordinarily, only nominal damages can be recov- 
ered on the ad damnum clause for an ouster, in an action to recover pos- 
session of real property, Wythev. Myers, 3 Sawy. 598; Lamed v. Hxodson, 
67 N. Y. 151. 

The évidence as to the value of the rents and profits of the land was 
admitted on the trial, subject to the objection that the complaint con- 
tained no statement of a cause of action therefor. The ruling on this 
point makes it unneeessary to consider the character or value of the im- 
provèments put on the land by the défendant. The plaintiff can recover 
nothing for rents and profits, and therefore there is nothing to set off the 
value of the improvements against. Probably this resuit is not materi- 
ally unjust to either party. 

In support of my conclusions in this case, I refer generally to Cahn v. 
Bames, 7 Sawy. 48, 5 Fed. Rep. 326. The important questions involved 
herein -yyere considered in that. I bave gone carefuUy over the ground 
again, in the light of the able and exhaustive argument of counsel for the 
défendant, but find no cause to change my opinion on the subject. 

There must be a finding for the plaintiff that be is the owner of the 
premises, and entitled to the possession thereof. 



Caltfornia & Oebson Land Co. v. Munz. 
{Ovreuit Court, D, Oregon. February 14, 1887.) 

Dkadt, J. This action is brouçht by the plaintiff, a corporation duly formed 
under the laws of California, against the défendant, a citizen of Oregon, to re- 
cover the possession of the E. i of section 31, in township 86 S., of range 14 li. of 
the Willamet meridian. It was heard and submitted with the foregoing case of 
Pengra v. Muna, ante, 830. 

The façts and circumstances of the two cases are similar, except that in this 
case the défendant, on June 35, 1880, took a lease for one year from the plaintiff 
for the north half of the section at a rent of $80, and covenanted therein to sur- 
render the premises to the lessor at the end of the term. The lease was evidently 
intended to cover the east half instead of the north half of the section, as that 
was the portion belonging to the lessor. But it took effect at least as a lease of 
the north-east quarter, and by reason of it the défendant is estopped to deny the 
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plaintifl's title thereto. It is familiar learaing that a tenant Is estopped to denj 
bis landiord'g title, either duringr thé term or the continuanoe of the possessioB 
taken under the léase . 1 Washb. BSal Prop. 856; ZeUer v. Sckert, i How. 289; fl»»- 
yer f.Sargetit. 7 PtLC. B,ev>. 120. 

In his testimony,, the défendant ?ays that he was imposed upon in this matter 
by the agent ot the plaintiff, f rom :whQm he took the lease- But the circumstanceB 
do not Support the assertion. Thé a^nt simply told thu défendant that the 
plaintifE had the title to the land, and that, if he eut hay on it, without his per- 
mission, he would be prosecuted; w^ien the défendant, to use his own langage, 
' asked for and obtained the lease, to saVé trouble. Afterwards, when the mistake 
wa« made in listing the section as swamp land, the défendant undertook to taka 
advantag:e of it, and buy in what he doubtless thought was a paramount title to 
that of his landlord, and thereby holdthe possession in his own right. 

There must bé a flnding for the plaintiff in this case as in the other. 



Mannins V, Norfolk Southern R. Oo. * 
{dreuit Q&wrti E. B. Virginia. January, 1887.) 

1. R&TLBOAD COMPANIBS — BOHD AND MORTCIAGB — ^RlOHT OF BONDHOLDBB TO Sxm. 

The common-law right to sue upon a bond is not aflected by the remédies 
provided in the mortgage given simultaneously, and for the better securing of 
the bond, unless the provisions of the mortgage exclude this right in express 
terms, or by necessary implication. 

9. SamK— IMPUCATIONS PBOM PeOTISIONB OF MOBTGAGB. 

The right to sue upon a written obligation admitted to be valid is of too 
high a cnaracter to be taken away by implication, especially it drawn from 
an instrument other than that which is given in direct and positive acknowl- 
edgment of the debt. 

8. SAMB— ASSUMPSIT BY DlSSBNTING BOÏTDHOLDERS. 

DisSenting bondholders may sue in assumpsit for the amount of their un- 
paid coupons, notwithstanding the f act that the majority in interest hâve con- 
sented to wsive the rights secured by the mortgage. 

Common-law action on coupons which had been ont from bonds made 
and issued by the défendant, and which were secured by a mortgage to 
Ford & Jordan, as trustées, dated September 1, 1880. The bonds were 
in the usual form of railroad bonds, and by each of them the railroad 
Company promised to pay $1,000 to the bearer on September 1, 1920, 
with interest at the rate pf 6 per cent., on the first days of March and 
September in each year, upon présentation and surrender of the coupons 
annexed to said bonds as they should severally become due. The bonds 
further recited that the payment of the principal and interest was secured 
by the said mortgage upon the terms and conditions set forth therein, 
and also contained a provision to the effect that, if interest should remain 
in default for six months, the whole principal sum might, at the option 
of the bondhoïder, become forthwith due and payable. The mortgage 
contained the aame provision, making it obligatory upon the trustées to 
exercise suoh option, and déclare the whole amount due, upon the re- 
quest of a majority in interest of the bondholders, or, upon like request, 

■ Beported by Théodore M. Etting, Esq., of the Fhiladelphia bar. 
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to traive their right to exercise such option. The mortgage then pre- 
scribed the proceedings to be taken by the trustées in case of default: 
Mrst, to enter into possession of the mortgaged property, and to apply 
the net earnings to the payment of the interest coupons; or, second, to 
sell the property at public auction, after notice, and to apply the net 
proceeds to their payment ; or, tMrd, to enforce the rights of the bond- 
holders under the mortgage by sale or entry or judicial proceedings, as 
it should be deemed most expédient for the bondholders' interests; but 
the duty of the trustées, and their power to make élection, were declared 
to be subject to the right and power of a majority in interest of the bond- 
holders to instrûct the trustées to waive such default, or to enforce their 
rights. 

Before maturity of the coupons, a majority of the bondholders waived 
the payment of interest for five years, agreeing to fund the coupons, and 
accept in place thereof scrîp certificates; and requested the trustées to 
déclare that the exaction of payment of interest should be waived» and 
that the time for the payment of such interest should be extended, and 
that no proceedings for the enforcement of the conditions of the mortgage 
should be taken. The trustees assented thereto, and so notified the 
Company, and the coupons belonging to the bonds held by such majority 
were surréndered to the company, and exchanged for the certificates. 
The bondholders who did not assent to the funding scheme own about 
$40,000 of bonds. The question argued before the court was whether 
the disséniâng bondholder's right to sue in covenant upon his bond, or 
in asmn^psit upon the coupons, was lost, because a majority of the bond- 
holders had consented to waive the enforcement of their rights under the 
mortgage. 

Sharp & Hughes and Albert Gallup, for plaintiff. 

Starice <fc Mariin and G. W. Wingatey for défendant. 

Hbghes, J. The common-law right of suing to judgment upon a 
written obligation admitted to be valid is of too high a character to be 
taken away by implications, especially if thèse are drawn from instru- 
ments other than that which is giveu in direct and positive acknowledg- 
ment of the debt. The suit at law is brought upon written obligations 
in thei form of coupons eut ifrom bonds payable to the holder. In dé- 
fense the défendant contends that the right of action upon them bas been 
taken away by the provisions of a mortgage which it executed simulta- 
neously "with the exécution of the bonds. The mortgage was given for 
the purpose of securing the payment of the bonds. It contains varions 
provisions looking to the protection of the property of the company which 
it covers from undue sa,crifice. It contains no provision which posi- 
tively, and none, I think, which impliedly, takes away from a holder of 
coupons, who has taken no part in instructing the trustée as provided by 
the terms of the mortgage, his right of action upon them at common law. 
I fuUy concur in the views of this mortgage deed, set out by Judge Hall, 
in the opinion filed in the case, on the true force and effect of this instru- 
ment, and I need not repeat them hère. It controls the property which 
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ît conveys,but doea not, in ,any of its provisions, affect the common-law 
right of action belonging to aiiy holder of the coupons of the Norfolk 
Southern Company who bas not participated in the action of the majorily 
of the creditors of the company. 

Judgment may be taken for the amount claimed upon the coupons in 
suit. 



Nemon V. Allen Paper Cab-Wheel Co. 

{Oircutt Court, N. B. Minois. December 10. ISSe.'ï 

Mastbr AND Sbbtant—Injurt TO Servant. 

PlaintifE was employed in àauliag, Heavy packages of paper from defend- 
ant's warehonse to his factory,;and it, appeared tfiat, at the warehouse door, 
through which the truck-loàds of paper passed, therë was a stone sill about 
an inch and a half higher thah the floor, aUd, in order tb make an easy risé 
ovérthe Bill, a plank beveledioff at one end was laid so as to surmount the 
Bill; but the plank had become so worn as to leave a jolt of half inch abrupt 
rise, over which the wheels of the truck had tô pass. Plaintifl, being engâged 
in drawing the track over it, stnick the sill. He fell, andseveral bundles of 
the paper, weighing 50 pounds.each, fell on and injp-edhim. ir$ld, in an ac- 
tion against his employer, if the crossing from the floor to the sill had been 
used'in the same condition that it was in at the time plàiilt'lff was hurt, without 
accident, and nothing had occiirred to indicate danger to men continuing to 
use it with due care, then the jury should say there was no négligence in leav- 
ing suci a slight obstruction ta the truck-wheels unremedied. To charge the 
défendant, the danger shoùld appear to be such as to Buggest itself to a man 
of ordinary prudence. 

At Law. 

Dent & Black, for plaîntiff. 

Flmjoer, Remy de Cfregory, for défendant. 

This was an action to recover damages for personal' injuries sustained 
by the plaintiff while in the eniploy of the défendant, by reason of 
the alieged négligence of the défendant, It appeared from the proof 
that the défendant was engagea in the manufacture of car-wheels, in 
which paper was used as one of the materials of such wheels. The 
paper was stored in a warehouse about 60 feet from the shop where 
the paper was worked up, and between the warehouse and the shop was 
a plank platform, across which the paper was carried upon a four-wheel 
truck, with a frame or a platform about five and a half feet long and 
three feet wide, extending over the wheels. This paper came in blocks 
or bundles, weighing about 50 pounds each, and about 25 bundles of 
paper were piled upon the trùck as a load. At the shop-door, through 
which thèse truck-loads of paper passed, there was a stone sill, which 
was about an inch an a half higher than the plank platform, and, in or- 
der to make an easy rise from the platform over the sill, a beveled plank 
was laid down, one edge of whioh was chamfered off so as to make an 
inclined plane to surmount the sill, and this plank had become so worn 
or abraded where it came against the sill as to leave a jog or jolt of not 
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more than a half inch abrupt rise, over which the wheels had to pass. 
The plaintiff had been at work foi; the défendant about a week prior to 
the accident complained of, and, on the forenoon of the day on which 
he was injured, he, with two other men, had been engaged in carting 
paper from the warehouse iûto the shop. The nsual mode of operating 
the truck was to load it with 25 or 30 bundles of paper, when one of the 
men took hold of the tongue, and steered the truck and puUed, and the 
other two pushed, so as to give it the necessary motion to run it into the 
shop. After dinner, the plaintiff went at some other kind of work, and 
three other men were set to moving the paper into the shop. For some 
reason, one of thèse men was called away from this work, and the plain- 
tiff was directed to; résume his place in operating the truck. At the 
time he was so called the truck had been run partly across the platform, 
and, ftom some cause, part of the load had fallen off. Thèse bundles 
wefe replûced, and the plaintiff took hold of the tongue, a part of the 
work he had never before idone, and the other two men pushed. As the 
traok mounted the beveled plank, it struck against the stone sill where 
thè. plant was partly worû away, afld, either because the plaintiff stum- 
bled, or did not strike the sill squarely with both wheels at the same 
timei he feUdown; and j the motion of the truck being stopped, some 
of the bnndles of paper Ml off the truck, striking the plaintiff, and pro- 
ducing the injuries complained of. 

Blodgett, J., (charging jwry.) An employer is bound to fumish his 
employé with safe and proper means and appliances for doing the work 
which such employé is set about, but he does not become a guarantor 
of the safety of his men. When he has made reasonable provision for 
their safety, such as an ordinarily prudent man would make for his own 
safety if hè were doing the work hinâself, he has, as a rule, performed 
his duty to his employé or servant. He is not bound to anticipate and 
provide against accidents to his men which are not apparent, and do not 
beconae apparent until after the accident has happened. What I mean 
is that the condition of the implements or the premises must be such as 
to sï^gest to an ordinarily careful man that there is danger before an 
employer can be charged with négligence in not providing against it. If 
this crossing from the platform to the sill had been used in substantially 
the samp condition that it Was at the time the plaintiff was hurt without 
accident, and nothing had occurred to indicate that there was any péril 
tomen in continuing, with due care, so to use it, then you can propei-ly 
saythàt there was no négligence on the part of the défendant in lèaving 
this slight obstruction to the truck-wheels. The danger must be such 
as tb sùggest itself to a man of érdinary prudence and care for himself 
and others, so that when the attempt is made to run a truck, loaded as 
this was, over such a rbute, sùch a man would say, "This is dangerous," 
befôré the défendants should be charged with négligence. If you find 
from the proôf that it uhnecessàrily endangered the men engàged in 
moVitig théSe truck-loads of paper to require or allow the truck to pà'Ss 
over thîsjôltàt the shop dbor-sill, and that an ordinarily prudent and 
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careful man wouldhave foreseen such danger, then yôq can properly 
find the défendant guilty of the négligence chargedj while, on the con- 
trary, if you find that the accident to the plaintiff was not such a one as 
a man of ordinary prudence would hâve foreseen and guarded against, 
then you can properly say that the défendent is not guilty of the négli- 
gence charged. 



PeRKINS V. ROBEETSON. 

(Oireuii Court, S. D. New Tork. February 11, 1887.) 

COBTOMS DUTIES— DCTT ON CROP'EnDS OF StBEL RaII.8— TJnWBOUSHT MeTAM. 

The tarifl act of 1883, Schedule 0, metals, (23 St. U. 8. 497-501,) providing 
a duty tin fsteel not specially enumerated or provided for îti this act, " and on 
"minerai substances in the cmdë state, and metals umorought, not specially 
enumerated or provided for in this act, " the plaintiff imported the crop-ends 
of Steel rails, being the rough, ragged, and imperf ect ends ,of the rails when 
flrst rolled, 'eut ofl to make perféct rails, with square and èven ends, and de- 
fendant, as boUector, exacted dutV on them as manufacturés of steel not 
specially provided for. which was the same as that on steel not specially pro- 
vided for. , Sèld, the rails should have.been classifled as metals unwrou^ht, 
it appëarih^ they were a mère surplus of métal not made into anythmg. 
The classification should be with the class which is more spécifie, and "un- 
wrought steel" is more spécifie than "steel." 

Action to Recover Dutiea Paid. 
/. Langdon Ward, for plajntiff. 
jHenry C. Platt, Asst. Ù. S. Atty., for défendant. 

■Wheelkr J. In Schedule C, pietals, of the tariff act of 1883, there 
are many spécifie provisions for duties on steel in ingots, blooms, bars,- 
and sheets, and many other formsready for manufacture, and on many 
manufactures of steel, andpartly of steel; a provision for "steel not 
specially enumerated or provided for in this act;" a provision for "manu- 
fectures, articles, or wares, not specially enumerated or provided for in 
this act, composed wholly or in part of iron, steel, copper," etc.; and a 
provision for "minerai substances in a crude state, and metals un wrought, 
not specially enumerated or provided for in this act." 22 St. 497-501. 
The plaintiff imported the crop-ends of steel rails, which are the rough, 
raggôî, and imperfect ends of the rails when first rolled, eut off to make 
perfect rails, with square and even ends. The défendant, as coUector, 
exacted duty on them as manufactures of steel not specially enumerated 
or provided for, which was the sanie as that on steel not specially enu- 
merated or provided for. The plaintiff protested that they should be 
dassified as metals unwrought. On the trial by jury, the plaintiff's 
évidence tended to show that such crop-ends are principally used for re- 
melting; the defendant's, that some of them are eut lengthwise into bars 
for use in making various articles. On instructions from the court, in 
substance, to retum a verdict for the plaintiff if thèse crop-ends were a 
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mère excess of the material for steel rails left over after their manufac- 
ture, not sui table for use without being further wrought, and to return 
a verdict for the défendant if they were otherwise, the jury returned a 
verdict for the plaintiff, and the défendent moved for a new trial. On 
this motion the argument for the défendant, in substance, is that the 
crop-ends were steel, and subject as such to the duty laid upon them, 
without référence to their being an excess of the crude material, or their 
suitability for use as they were. They were in fact steel, according to 
ail the évidence, and this argument is well founded, unless they are 
otherwise specially enumerated and provided for as metals unwrought. 
They are not, on the finding of the jury, manufactures, articles, or wares 
composed whdlly or in part of steel; for such things would be made of 
steel, and thèse crop-ends are a mère surplus of métal not made into 
anything. The classification falls between steel not otherwise specially 
enumerated or provided for, and unwrought metals not otherwise spe- 
cially enumerated or provided for. It belongs to the class which is most 
specially enumerated or provided for. Steel is a métal, and unwrought 
steel is moré spécifie than steel; for the latter would include both that 
which is wrought and that which is unwrought, while the former would 
be confined to that which is unwrought only. And "wrought," within 
the meaning of the tariff laws, is understood to be applied to things 
made suitable for use. Ddwning v. Roberiaon, Sup. Ct. U. S. It may be 
suggested that unwrought metals is a term which includes the whole 
range of metals when unwrought, and for that reason is broader than 
steel; but that construction would make the statute mean as if it read, 
"unwrought metals other than steel," and thèse statutes hâve to be taken 
ezactly as they are. Motion denied. 



In re Adams, Bankrupt. 
{District Oonrt, D. Nm Jersey. January 18, 1887.) 

BaHÈRTJPTCY — DiSOHABOB — PaETNBRSHIP— pKOOEEDIHas TO ANHTJIr— JUBIS- 
DICTION. 

Three memberB of a copartnership, of which A. waa the f ourth member, were 
adjudged bankrupts on their own pétition, as was the flrm. A.'s namewas 
signed to the pétition, but without his consent, and, in composition proceed- 
ings which resulted in a resolution assented to by creditors and approved by 
the court, and a settlement with creditors on the basis thereof, it was ex- 
pressly stated that A-'s indjvidual assets and debts were not included in the 
Bchedules. Afterwards, in involuntary proceedings in another district, where- 
In A. resided, he was adjudged a banltrupt, and waS granted a discharge. In 
proceedings under Eev. St. U. 8.^ 5120, to annul the discharge, the jurisdic- 
tion of the court to entertain the involuntary bankruptcy proceeding, and to 
gi^nt the discharge, was denied by creditors. Seld that, notwithstanding 
irrègularities in the voluntary proceeding, and in the composition efEected 
therein, thèse irregularities could not be availed of at this stage of the présent 
proceeding, and anorded no ground for annulliug the discharge for want of 
Jùxisdîction to grant it. 
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2, Samb— AcTS OF Bankbupt befobb Dischargb. 

A discharge in bankruptcy cannot be annulled under Rev. St. U. S. § 5130, 
wherethe proofs only go to aucb acts of the bankrupt as were shown on bis 
ezamination prerious to bis discbarge. 

8. Samb— DisTKiBUTZON of Assbts— Pabtnership and Individual Cbeditobs. 
Three of the four members of a copartnersbip, and the copartnership itself, 
settled with creditors under a composition in a bankruptcy proceeding to 
which the fourtb member. A., was not a party. Afterwards, in another pro- 
ceeding, A. was adjudged a bankrupt. HM, that the flrm creditors were not 
entitled to share with A. 's individual creditors in the distribution of the fund 
realized from A. 's individual estate, except the holders of certain notes made 
by the flrm, but on which A. was liable as an indorser. 

In Bankruptcy. 

Euge/neL. Bushe, for North River Bank and Candler, Cobb & Go. 
G. A. Séxaaaxià A. R. Dyett, for Importers' & Traders' Nat. Bank. 
Gratz Naûian, for Irving Nat. Bank and John E. Borne '&; Co. 
Wm. Forse Scott, for bankrupt. 

Nixon, J. A statement of the various proceedings heretofore had in 
this case will be necessary in order to intelligently consider the questions 
now pending. An involuntary pétition in banfcrUptcy was filed in this 
court against Jay L. Adams, April 25, 1878, on which he was adjudged 
a bankrupt on the eleventh of June following. An application for his 
diecharge was made on the tenth of May, 1879, notice of which was 
duly given to ail hia creditors. JEight of thèse, to-wit, the American 
Exchange National Bank, Importera' & Traders' National Bank, Mer- 
cantile National Bank, aud the Irving National Bank, ail of the city of 
New York, the Hudson County National Bank of Jersey City, the Dol- 
phin Manufacturing Company of Paterson, Alonzo Follett, and George 
A. Alden & Co., appeared and filed spécifications against a discharge; 
but none of them followed up their spécifications with any évidence, and 
on the fifteenth of November, 1881, the discharge was duly granted. 
Under the provisions of section 5120 of the Revised Statutes, several of 
the creditors, within two years after the date of the discharge, made ap- 
plication to the court by pétition to annul the same, as follows: The 
North River Bank of the city of New York, on October 31, 1883; John 
,W. Candler, Albert A. Cobb, George C. Barrett, and Nathan A. Frye, 
formerly trading as Candler, Cobb & Co,, on November 3, 1883; the 
Importers' & Traders' National Bank of New York, on November 7, 
1883; John E. Borne & Co., on November 10, 1883; and the Irving 
National Bank, on November 14, 1883. 

Ail the pétitions alleged, generally, want of jurisdiction in the court 
to grant the discharge; and also specified certain fraudulent acts of the 
bankrupt which authorized the creditors to hâve the discharge vacated 
and set aside under the provisions of section 6110 of the Revised Stat- 
utes. The bankrupt put in a demurrer to thé allégations of the want of 
jurisdiction in the court, and answered to the spécifications of fraudu- 
lent acts. The demurrer was overruled, and a référence ordered to a 
commissioner to take the proofs. 

Pending the référence, the assignée also filed a pétition, setting forth 
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that the proofs of claims then filed against Jay L. A'dàms individually 
amounted to $77,570.83, and against the firm of Jay L. Adams & Co. 
to the further sum of $202,096.70; that the firm of Jay L. Adams & Co. 
was composed of John I. Adams, William H. Renaud, Edward C. Adams, 
and the said Jay L. Adams, and that said firm carried on business in 
the city of New Orléans under the name of John I. Adams & Co. , and in 
the city of New York under the name of Jay L. Adams & Co.; that, 
prior to the institution of proceedings in this court, bankruptcy pro- 
ceedings had been instituted in the district court of the United States for 
the district of Louisiana, at New Orléans, by threé members of the firm 
of John I. Adams & Co., in the foUowing method: John I. Adams, _ 
William H. Renaud, and Edward C. Adams filed a voluntary pétition 
to bave themselves and Jay L. Adams, and the copartnership estate of 
John I. Adams & Co., adjudicated bankrupts, and that one of the par- 
ties to the pétition signed thè name of Jay L. Adams thereto without 
any consent from him; that such proceedings were' had under said Hast» 
stated pétition that the said firm, ànd the individual members théreof, 
except said Jay L. Adams, were adjudicated bankrupts, and a composi- 
tion "was entered into by the said John I. Adaims, Renaud, ànd E. G. 
Adams, and the estate of the firm, and of said thfeè members thereof, 
was thereafter administered, and said composition was carried into efi«ct; 
that, at the time of said proceedings, Jay L. Adams was a résident of the 
State of New Jersey, but carried on business in the:dty of New York în 
his individual name, and also in the name of Jay L. Adams & Co., under 
which firm name merchandise was purchased for the firm of John I. 
Adams & Co., in New Orléans; that there was no adjudication a^inst 
Jay t. Adams individually in New Orléans, hor against him as a mem- 
ber of the firm of John I. Adams & Co; that the claims filed in thèse 
proceedings as indebtedness of the firm of Jay L. Adams & Co. were not 
proven in the proceedings in New Orléans, except such proofs of claims 
as are indebtedness of John I. Adams & Co., and bear their signature 
indorsement; that the principal place of business of the firm of John I. 
Adams & Co. was in New Orléans, and the only business donc by Jay 
L. Adams & Co. in New York was the purchase of merchandise "for the 
New Orléans house, and âlso the accepting of accommodation drafts 
drawn by the firm of John I. Adams & Co. on Jay L. Adams & Co., 
which drafts were negotiated by Jay L. Adams & Co. in the city of New 
York, and otherwise raising money in New York city for the firm of Johù 
I. Adams & Co.; that the petitioner bas now on depdsit, to the crédit of 
this proceeding, the sum of about $41,000, which bas been entirely 
derived from the individual estate of Jay L. Adams. The assignée then 
prays for instructions whether the said fund istobedistributed, without 
distinction, between the individual creditors of the bankrupt Jay L. 
Adams, and the creditors of Jay L. Adams & Co., or whether in such 
distribution the individual creditors of Jay L. Adams are entitled to be 
first paid. 

To this pétition the several creditors who had befbre petitioned the 
court to set aside the discharge and the adjudication in bankruptcy 
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againsf Jay: L. Adâms, filed geparate answerè, setting up substantially 
thèse proceedings pending béfore the commissioner, ftûd asking the court 
to take no action upon thé question of the proper distribution of the as- 
sets until after the other questions were heard and determined. 
Several mattera are thuspresented for considération: . 
'1; Has this court jurisdiction oyer the bankrutpcy proceedings begun 
agaihst Jày L. Adams individually? Whatever would hâve been the 
course if such an inquiry had beenihstituted when the proceedings were 
rx)tomenced, I am clearly of the opinion that it is now too late to allow 
thrae petitioning creditors to raise the question hère. I bave examined 
.the reoord of the bankruptcy proceedings in the case of John I. Adams 
& Co. in the district court of thé Uûited States for the district of Louisi- 
ana. It indicates great irregularity. The original pétition for adjudi- 
cation was a voluntary one, and purports to hâve been signed by ail the 
members of the oopartnership, to-wit, John I, Adams, William H. Re- 
naud, Edward C. Adams, and Jay L. Adams; but the name of the last- 
mentioned member of the firm was not signed by himself, or, as it seems, 
with bis knowledge and consent. It was annexed to the pétition by 
John I. Adams, who dairfied authority for so doing. Thesehedules at 
the end of the pétition, marked "A," contained a statement of ail the 
debts of the partneri^ip, and the names and places of résidence of their 
creditors. The Scbedule B wàs an inventory of the estate of the firm, 
The remaining schedules, respectively marked "C," "D," "E," "F," "G," 
and "H," contained a statement of tiie individual debts and individual 
estate of the partners, John I. A^ams, William H. Renaud, and Ed- 
ward C. Adams. Without electing an assignée, a pétition was at once 
filed for a meeting of creditors to consider an offer for composition, and 
an express statement was made therein that the individual assets and the 
individual debts of Jay L. Adams were not induded in the scheduks. 
The évident design of the proceeding was to secure for themselves, from 
their partnership and private creditors, a release, by composition, from 
their partnership and private debts. They weresuccessful in this, so 
fer as the action of the court was concerned. It approved of a resolu- 
tion, signed by the requisite number of the creditors, to grant to them a 
release on the^ payment of 50 cents oq the dollar for ail their indebted- 
ness, partnership and individual; they being allowed to retain the pos- 
session and exercise control of ail the property. Notbing further appears 
to bave been done, except that the court, some yearS afterwards, upon 
the application of the assignée of Jay L. Adams, appointed by this court 
in the bankruptcy proceedings hère, dismissed ail the proceedings there 
as to him. Whether a composition obtained under such circumstances 
would operateas a discharge, if the«reditors of the partnership of John 
I. Adânls & Co., and of the three individual members of the firm, should 
proseoute for the residue of their daims, it is unuècessary for me to de- 
terniine. Bat the individual assetsiof Jay L, Adams' were not in that 
court, nor were bis individual debts in any manner paid or satisfied by 
-^the Composition, and I can perçoive no good reason why such irregular 
proceedings should beaUôwed to interfère, at this late day, with the ju- 



IN RE A0AMS. 847 

risdiction of this court in the distribution of hîs individual assets and 
estate, in satisfaction of the claims of his private creditôrs. 

2. Hâve the petitioning creditôrs made out a case to warrant the court 
in annulling the discharge heretofore granted to the bankrapt? Section 
5120 of the Revised Statutes prescribes the xnanner of annulling a dis- 
charge by a créditer who takes steps to contest its validity at any time 
within two years after it; has been granted, on the ground that it was 
fraudulently obtained. The application to the court'shall be in writing, 
and shall specify which in particular, of the severai acts mentioned in 
section 5110, it is intended to prove against the bankrupt, and shall set 
forth thô grounds of avoidancë. In his proofs the creditor is limited to 
the particular acts specified, and no allégation will be considered out- 
side of the acts named in the said section. On the hearing, the court 
must be satisfied of two things: (1) That the fraudulent acts had been 
committedby the bankrupt before the date of the djgcharge; ahd (2) 
that the creditor had no knowledge of thesame while the application for 
discharge was pending. After a careful considération of the évidence to 
sustain the fraudulent acts alleged in the pétitions, I am satisfied that 
the proofs in the case only go to such acts as wereshown on the ex- 
amination of the bankrupt préviens to his discharge. AU the creditôrs 
of the bankrupt are parties to the proceedings, andwhen an application 
is made for the bankrupt's discharge, and his examination takes place, 
the creditôrs must then oppose the discharge for the fraudulent acts dis- 
covered by his examination; and, if they abandon their opposition^ they 
are afterwards estopped from attempts to annul the discharge, except 
upon grounds afterwards discovered, and not known or found out on the 
examination. I am of thé opinion that the discharge ought not to be 
annulled upon the case presented. 

3. What creditôrs are permitted to participate iii the distribution of 
the assets? This is an individual proceeding against Jay L. Adams, 
and his individual creditôrs bave the first lien upon the fund. The 
partnership creditôrs agreed to the composition, and bave partaken of 
the fruits. However irr^ular those proceedings, they will not be al- 
lowed in thèse proceedings for the distribution of the private estate of 
the bankrupt, as against his individual creditôrs, to impeach their valid- 
ity. It appears, however, that, as to severai creditôrs, the same debtis 
due from the partnership and from Jay L. Adams individuaJly. SeVeral 
of them were proved on notes of the partnership for which Jay L. Adama 
is liable as an indorser. In such cases» the creditor has two sources to 
look to for the payment of his debt, and has the right to proceed against 
lioth parties until his debt is paid. Thèse creditôrs are entitled, there- 
fore, to Shaté with the individual creditôrs of Jay L. Adams in thè dis- 
tribution of the fund in the assignee's ha^ds. 

The pétitions to vacate the discharge, and* annul the proceedings in 
this court, must be dismissed, and the assignée will proceed with tlîe dis- 
tribution of tiie assets according to the views above expressed. ; 

. ; .'V. u..\..\ 
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United States v. Hackett and othérs. 

[Circuit Court, 2f. S. California. January 31, 1887.) 

1. ;CotiiTS — Op United States — Distbict or Califobnia — Division of Dis- 
trict— Ikdictment. 

Under act of Congress of Augtist 5, 1886, dlviding California into two judi- 
cîal distriétSiand providin^, in section 11) that "ail offiepses heretofore com- 
mitted in the. district of California shall be prosecuted,; tried, and determined 
in the same manner, and with tïiè 'Sdme efléct, to ail inténts and purposes, as 
if this aét had not beén passed, " the old district and circuit courts for the dis- 
trict Qf California arôpractically-jContinued in existence for the purpose of 
prosecuting offenses antedating the passage of thie act,' iand an indictment for 
Bûch aii Oflense found by a grand jury of the old district or circuit court, 
àfter the passage of the act, is properly found. 

S. 8AMBT^QcALII'ICATI0îr;0P JUKOKSf- APPLICATION OP StaTE LaW. 

; lîi appyling Code Civil Proc. Cal. § 198, establishing, as one of the qualifi- 
cations of a juror, that he shall hâve béten "aasçssed on the last assassinent 
ifoMoî thé'countys or city and couhty, on property belonging to him," to the 
UnltediStates courts, under the apt.flf congress a'dopting a,s the qualification 
,oif jurors in.the TJnited States courts those prescribed by law in the courts of 
the stftté, it is sufflcient that the Juk'ôr t)ays taxes upon priiperty assessed upon 
the aBsessmeuf roll, although assessed in the name of another. 

Motion toQuash Indictment, and Plea in Abatement. 

The proceedings in this case wereremitted from the district court to 
the circuit court for décision. Théœotion to quash was upon the ground 
that the act of congress of AugustS, 1886, dividing California into two 
judicial districts, abolished the old district of California, and as this in- 
dictment was foundi by a grand jury of the old district court, after the 
passage of the act redistricting the state, that it was not properly found. 
The plea in abatement was on the ground that two of the grand jurors 
who found the indictment did not possêss one of the qualifications for 
jurors. required by the statutes of California, viz. , that they were not on 
the last assessment roll for any county in the district, and therefore the 
finding of an indictment by the grand jury was void. The act of August 
5, 1886, prdvidea for the organization of the Northern and Southern dis- 
tricts, and section 11 6f the act reads "that ail offenses heretofore com- 
mitted in the district of California shall be prosecuted, tried, and de- 
termined in the same manner, and with the same efîect, to ail intenta 
and purposes, as if this act had not heen passed." 

The Code of. Civil Procédure of California, § 198, reads ; as follows: 

"A person is compétent to act as a juror if he be (IJ a citizen of the United 
States, ôf the age.of twenty-one years.who ahall hâve been a résident of -the 
state one year, and pt the county, or .city and county, nînety days, before being 
selected and returpéd; (2) in possession ofhis naturalfacuUies, andof ordinary 
intelligence, and not décrépit; (3) possessed of sufiiciént knowlédge of the 
English language; (4) assessed on the last assessment roll of the county, or 
city and county, on property belonging tb him. 

■ "Sec. 199. A perspn is not compétent to act as a juror (1) who does not 
possess the. qualifications prescribed by the preceding section; or (2) who bas 
been convicted of inalfeasance in oflSce, or any felouy or other high crime " 

John. T. Oarey, U. S. Atty., for plaintiff. 
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Wm. Hoff Œok, for défendants. 

HoFFMAN, J., (oraUy.) In regard to the question of the regularity of 
the proceedings in the case of U. S. v. Hacketl, we hâve to accommodate 
ourselves to this change of district, and carry into eËfect the obvions 
provisions of the statute which was intended to secure that change of 
district, in criminal cases, and see that offenders shall not secure impu- 
nity by reason of the absence of any tribunal to try them. Inasmuch 
as every offender has a right to be tried by a jury of the district in which 
the crime was committed, which district shall previously hâve been as- 
certained by law, it is plàin that a jury of the Northern district could 
not try an offender who has committed a crime while the district com- 
prised the whole atate, neither could a jury of the Southern district try 
him. 

The matter has been more than once submitted to me, and I hâve 
gone over ail the grounds and reasons which seem to render it necessary 
that the court should hâve a sort of dual aspect; that for the purposes 
of subséquent offenses,— that is, offenses subséquent to the passage of the 
act of August 5, 1886,*— the court should be purely and simply a dis- 
trict court for the Northern district ; but for the purposes of trying offend- 
ers who had been indicted, or whose offenses had been committed, before 
the passage of the act, it was necessary to keep alive the district court of 
the district of California, (the same observations apply to the circuit 
courtj) in order that a court might be organized, and be in existence, 
compétent to call a jury from the body of the district where the crime 
was comnaitted. It is unnecessarytorepeat the arguments. Itappears 
sufficient to say that the act in terms pro vides that, for offenses commit- 
ted before the passage of this act, ail shall be prosecuted and tried 
in the same manner as if this act had not been passed; making the act, 
as we consider, non-existent for the purpose of trying those cases. It 
was obviously necessary to do this to effect the purpose, and the only 
question is, hâve they succeeded? Has congress carried out that plan? 
We are of the opinion that the language used is .suflScient. Perhaps no 
more emphatic and comprehensive phraseology could bave been used to 
carry out that object. They had it in their mind, — the danger of offend- 
ers in the category I bave stated escaping punishment altogether, — and 
80 they provided, in terms, that for such purposes it should be taken 
and considered that the act had not been passed. The resuit is that the 
district court for the district of California, and the circuit court for the 
district of California, may continue to sit, and summon jurors from the 
whole district, for the purpose of trying those offenders. We are therefore 
of opinion that the course adopted, though anomalous, and open to soinè 
inconvenience, is the only course to be adopted, unless we are willing to 
say that aU indictments pending in either court, and ail offenses commit- 
ted before the passage of the act, must, the one be discontinued and fail 
for want of jurisdiction, and the other fail because the act secures the im- 
punity of offenders. This should be avoided if possible, and we suppose 
it has been done. 

v.29F.no.l6— 54 
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With regard to the other question. The question raised îs Whether a 
juror, either petit or grand juror, having been challenged, must be ex- 
cluded if it appear that his name is not upon the assessment roll of some 
county in the state. The gênerai provision of the làw, froin the earliest 
organization of tlie govemment regulating the qualifications of jurors, 
adopta the qualifications and exemptions of jurors in the United States 
courts, such as are created by the state law regulating the impaneling of 
juries in the highest judicial tribunals of the state. The question is 
whether, under that statute, it is a necessary qualification of every juror. 
If the grand jury be impaneled before the person hàs been held to an- 
swer, he might avail himself of the right, if they find an indictment, by' 
a plea in abatement, or a motion to quash; and if it is indispensable, 
ail indictments must fail, prbvided a motion to quash be made, and ad- 
vantage l^e taken of this defect in the proper way. The law seems to be 
a tradition of the common law, founded upon what sensé or reason I am 
unable now to imagine. I think an investigation of it would disclose 
some reason which is not very apparent; but it appears that, if one dis- 
qualified juror be included in the jury, the indictment fails, for the jury, 
by reason of that defect, is no jury; and though, as in this case, nine- 
teen persons were présent, and voted unanimously for an indictment, 
while only sixteen is necessary to constitute a quorum, and twelve to 
find a bill, yet, if two, or even one, juror is found to be disqualified, 
when it is obvious that his disqualification or participation in the vote 
would not hâve afiected the resuit, nevertheless the indictment fails, be- 
, cause the jury that finds it is no jury, and the indictment is no indict- 
ment. • That view of the common law seems to havè been' adopted by 
many authorities in the states, and in the fédéral courts by Mr. Justice 
Woods in the cases that hâve been cited. 

The phraseology of the California statute establishing the qualifica- 
tions is certeinly very clumsily drawn, so far as it intended to effect the 
substantial object. No doubt the gênerai idea was to secure that juries 
should be composed of substantial, tax-paying citizens, who had some 
stake in the community, some interest in the state, and who, from the 
possession of property, might be deemed sensible of their responsibilir 
ties, and qualified to discharge the dùty imposed upon them. It re- 
quires, however^ that the jurqr should be assessed on the assessment roU 
of the county from which he is called, for property belonging to him. 
I am not aware that any very distinct décisions of the suprême court of 
this state upon the construction of that rôquirement has been enunciated. 
It wouid seem, however, from the phrase, "he must be on the assessment 
roll," that he can be on it in only one sensé, and that is by name; so that 
his name must be on it, and he be assessed for property belonging to 
him. Of course, it must be his own property; otherwise he has not the 
qualification; of a tax-payer; so that an exécuter or guardian, or a trustée 
without interest, would not fulfill the requirement nor answer the object 
of the law. But if his name is required to be on the roll, it opens the 
door to many évasions of jury duty, and really frustrâtes to a great ex- 
tent the object of the act. For example, if two persons, having confi- 
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deticô in each other, should say, "I will transfer my property lo y ou, 
nominally , and you to ine, " and let each be assessed for the property stand- 
ing in his name, he conld with truth say that he is a tax-payer, because 
he pays his taxes, but his property would not be in his name. It would 
be in the name of his friend, and, vice versa, the friend's property would 
be in his name, and thus they would both escape. So, too, many per- 
sons with large fortunes may not hâve any property except property in 
stocks; and a man owning a large mass of stock, — gas or water stock, or 
mining stock, — of great value, might be, in effect, a millionaire, and 
yet, inasmuch as afl his property is in the name of the company, his 
name would not be on the assessment roU, and he would escape. So, a 
man may be a member of a firm, owning a large amount of property, 
real and personal, but statiding in the firm name, and yet, though he be 
the principal partner, his name might not appear upon the roll, but only 
the name of the association or joint-stock company. He would be a 
tax-payer, having ail the substantial qualifications of a juror, and yet he 
might be challenged because his name was not on the assessment roll: 
the party assessed being in the one case a corporation, and in the other 
case a firm. It is obvions that to adhère to a literal construction of the 
act, if that be the true construction, would in many case? defeat its ob- 
vious ^nd rational purpose. 

It is believed that, when congress required that jurors should hâve 
certain qualifications, they meant that they should substantially possess 
them. The object the act sought to attain should be attained by the 
adoption of Buch rules, and such interprétation of that statute, as will 
attain that object, and not a technical and literal construction, which 
wiU, iua great measure, defeat it. It is impossible for us literally to 
fc^ow the statute, for the statute, as construea according to its terms, 
requires that every juror qualified to serve as a grand or petit juror should 
be assessed, on the assessment roll of the county from which he is sum- 
moned, for property belonging to him. As was admitted at the bar, 
and as I suppose to be the fact, he may own property in every other 
county in the state, tp any amount, but, if he owns none in the county 
from which he is summoned to serve as a juror, he is disqualified. Of 
course, assuming this to be the interprétation of the statute, it would ex- 
clude the juror from serving in a court that draws its jury from the body 
of the district, which until recenûy included the whole state, and now 
includes a very large number of counties; and we bave therefore been 
obliged to deviate from the literal terms of the statute from very neces- 
sity, and we hâve held heretofore that it was suSicient if the juror to be 
drawn appeared on the assessnient roll of any county in the state, or in 
the district, for property belonging to him. It seems not a very much 
greater departure, to avoid the evils, anomalies, and incongruities which 
resiilt from a literal adoption of the rule, to say, further, that the act of 
congresBwas intended to secure that a person should be a tax-payer for 
propfflrty owned by him , and that it will be suffieient if it appear that 
he does pay taxes, notwithstanding that his property may be in the 
name of another person, or in the shape of interests in a corporation or 
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a firm, which corporation or firm duly appears on the assessment roll. 

In the case submitted to us, and from the facts as developed by an ex- 
amination of the juror, it appeared that by accident, or by reason of in- 
tended absence, the juror asked his brother to hand in his statement, 
and his brother's name appears on the assessment roll, but it is for prop- 
erty long since owned by the juror, and upon which he pays taxes, his 
brother merely appearing as his nominal représentative. So, in the other 
case, where the juror was about to be absent, and could not hand in his 
statement, his wife did it, and the property was assessed to her. We 
hâve therefore thought that, as we hâve held that it is impossible to con- 
strue the requirement of the statute literally we must adapt it to the cir- 
cumstances of the case, and the circumstances of the district and circuit 
courts for thia district; endeavoring tp satisfy the requirement of the law, 
and pursue it substantially, to attàin its great end, and to give it its 
practical force, by holding that it is sufBcient if it appear that the juror 
is a tax-payer, a substantial citizen, who contributes to the support of 
the State, — who bas a stake and an interest in its welfare that would pre- 
sumably give him the qualifications necessary to discharge so high a 
function as that of a juror. 

The view is somewhat confirmed by the idea that the state law itself 
does not seem to consider that, in the case of grand jurorsj the qualifica- 
tion must necessarily exist, or its absence be made the ground of ob- 
jection; for, enumerating the challenges to grand jurors, it mentions a 
number, — seven, I think, — and provides that thèse shall be the only 
grounds of challenge, and among those the challenge for the reason that 
the juror's name îs not upon the iflssessment roll is not mentioned. The 
législature, therefore, hâve refused to extend the gênerai terms to the 
case of grand jurors, — the case immediately in hand, — for it absolutely 
excludes that disqualification as a ground for challenge. It does retain it 
in the case of petit jurors, and there would be no very great inconvenience 
if we were to adopt it there, becaiise the prisoner is always présent, and, 
if he does not then make the objection, it is deemed to be waived; but 
with regard to grand jurors the case is différent, because the grand jury 
often finds bills against people who are not arrested, and may not be even 
suspected, and certainly not héld tb answer, at the time the grand jury 
is impaneled; and to allow them, when they hâve been arrested and held 
to answer, to bring the grand jury into court, and subject them to an ex- 
amination as to their qualification, is very inconvénient, and, as I be- 
lieve, in the state courts, is fertile in those delays which hâve brought 
scandai upon the administration of justice. Judge Sabin and myself 
were of opinion — I hâve not had an opportunity to confer with the cir- 
cuit judge— that as the act provides that the jurors in the United States 
courts shall hâve the same qualifications as those established by law in 
the state courts, that, if a person is a tax-payer, and possesses the quali- 
fications of being a contributor to the support of the state, and a sub- 
stantial citizen, owning property, -which property is assessed upon the as- 
sessment roll, we may dispense with a literal compliance with the law 
that his name should appear upon the assessment roll. I think it would 
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be sufiBcient if it appears that he is so assessed; and it appears that he is 
so assessed, and so pays his assessment, upon property assessed practi- 
cally against him, but appearing on the assessment roll in the name of a 
corporation, or a firm, or any other person who mày hold the titlenom- 
inally, and whose name is aloûe found on the assessment roll. 

The plea in the abatement is overruled, and the motion to quash de- 
nied. 

Sabin, J., concurring. 

Sawyeb, J. I fully concur in the opinion delivered by my associate. 



HoLLiDAY and others v. Pickkaedt and others. 

{Oireait Court, 8. D. Nm York. January 39, 1887.) 

1. Patents fob Inventions— Sulphonated Rosanilinb— Lbtthks Patent No. 
250,847. 

In lettera patent No. 350y347, dated November 29, 1881, issued to John Hol- 
liday f of a BUlplionated eompound of rosaniline, the process claim Only advises 
the treatment of the anhydrous chloride of rosaniline with f uming sulphuric 
acîd, ganging from 69 to 70 degs. Beàume, and does not make the employ- 
ment of thèse spécifie kinds of rosaniline and fuming sulphuric acid essential 
to the process, and the claim must therefore be construed as emb^acing tl^e 
conversion of the rosaniline by means of fuming sulphuric acid, without re- 
spect to the anhydrous condition of thè rosaniline, or the peculiar strength 
of the fuming acid; and, in viçw of the state of the art of sulphonating dye- 
stuSs, such claim is void for want of novelty. 
S. Samb— Lettbes Patent Nos. 250,347 and 250,801— Intekfekbncb. 

Eeld (1) that John Holliday was the prier inventor of the process by which 
the tri-smpho eompound of rosaniline is produced; (2)thattheflr8tclaims(for 
the products) of letters, patent No. 250,247, dated November 39, 1881, issued to 
John Holliday, and No. 350,801, of the same date, issued to Heinrich Caro, 
are intèrfering claims; (3) that thé second claims (for the process) are not in- 
terfering claims; (4) that the flrst claim of the Caro patent is void as against 
the flrst claim of the Holliday patent; and (5) that the second claim of the 
Carô patent is invalid, because Holliday was the prier inventor of the process. 
8. Samb — AciDS— Rbpebbncb to Bbaume's Htdkometbr Scalb— Stu'picienct. 

A reÎEerence in letters patent to the Beaume hydrometer scale, for the pur- 
pose of determining the, density of acids, alkalies, and many other liquids, is 
suffidently accurate as a gauge of their strength. 
-4. Same— ÈsTOtMiL— InterfebenCb— Pkiokitt op Invention — Want op Nov- 
elty. 

Where two applications are made for letters patent for the same process, 
and interférence is declared by the primary examiner, and one of the claim- 
ants declared to be the prior inventor, but notwithstanding letters patent 
issue to each claimant, in a suit by the claimant who was declared to be the 
prior inventor to vacate the patent granted to the other claimant, the défend- 
ant is not, by attempting to defeat the plaintift's application for letters patent 
on the ground that he was the prior inventor, estopped from assailing the 
validity of the patent for want of noveltr. 

In Equity. 
, E. N. Dickerson and E. N. Dicherson, Jr. , for plaintiffs. 
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B. F. Thurston, Livingdon Qifford, and J. Van Santvoord, for défend- 
ants. 

Wallace, J. This suit is brought to restraîn infringement of letters 
patent No. 250,247, dated November 29, 1881, issued to John HoUiday, 
assigner, etc;, and also to vacate letters patent No. 250,201, of the saine 
date, now owned by the défendants, issued to Heinrich Caro, assignor, 
etc. Both patents claim a chemical product as a new article of manu- 
facture, and the process by which it is produced. The product çlaimed 
in each is a coloring matter having specified properties or characteristics, 
and the process claimed in each relates to the conversion of rosaniline 
into a sulpho-acid, which is capable of being used in an acid-dye bath, 
and, when so used, will retain the original rosaniline or magenta color. 

The application for the Holliday patent was filed in the patent-office, 
December 24, 1877, and the application for the Caro patent was filed 
March 28, 1878;^ Interférence between the two applications w^as declared 
July 2, 1878, and, after the taking of proofs, priority was awarded, by 
the priraary examiner, to Holliday, February 11, 1881. Subséquent 
proceedings took place in the patent-office to ascertain, among other 
things, whether the spécimen product filed by Holliday at the time of 
his application was the dye-stufif in controversy, and whether suoh dye- 
stuff could be produced by following the process of the Holliday appli- 
cation; and a décision resulted iii favor of Holliday. An appeal was 
taken from the décision of the primary examiner, bj* Caro, but this was 
withdrawn before the décision of the appeal to the commissioner of pat- 
. ents. No material amendment was subsequently, inade in the Caro ap- 
plication; and the action of the patent-office in issuihg a patent to eacji 
applicant is denounced by the plàintifif's as unwarranted, and is justified 
by the défendants upon tlie hypbthesia that the applications were, in 
fact, for différent inventions. 

The proofs sustain the findings of the patent-office that Holliday was 
the prier inventor of the process and product of his patent. They also 
sustain the décision of the patent-office that a dye-stuff having the prop- 
erties specified in the Holliday patent can be produced by following the 
description of the process in the patent. 

The prhuary question in the case is whether the product claim of the 
Caro patent is for the same new article. of manufacture embraced in the 
product claim of the Holliday patent, and whether the process claim in 
each patent is for the same invention. The material parts of the Holli- 
day patent are as follows: 

"The coloring matter which I operate upon is.known commercially as ' ro- 
saniline,' 'fuchsine,' 'magenta,' or 'aniline red,' thèse béing claased as ani- 
line reds. It is well known that, owing to the chara«ter of rosaniline, the 
coloring matter thereof cannot be employed, either alone, or mixed with other 
coloring matters, whére the process of dyeing or printingrequires the employ- 
mentof an acid oracid mordant. I hâve discovered that the aniline reds, 
before referred to, may be converted. into new coloring matters, still retaining 
the same color, possessing acid properties, and thus bè rendered capable of be- 
ing employed in the présence ofacids oracid mordants. I submitthe before- 
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mentioned rosaniline, separately or conjoinUy, to the action of sulphuric acid 
in such amanneras to convert it jnto a sulpho-conjugated rosaniline, the 
same being a new article poasessing properties différent from any rosaniline 
ever produced bef ore iny invention. In order to make the desired conversion, 
I use about ten pounds of rosaniline, or its salts, (by préférence anhydrous 
•chloride of rosaniline,)- and dissolve it in about fifty pounds of f uming sul- 
phuric acid. I operate, either at the ordinary or at a moderate température, 
until the conversion into the new coloring matter or compound is complète. 
The desired resuit may be ascertained by testing a portion of the mixture, 
and, when the coloring-matter contained therein is found to be soluble in 
caustic alkali, the opération may be considered at an end. * * * I hâve 
found that in making combinations such as described it is well to employ 
luming sulphuric acid, gauging from 69 to 70 degrees Beaume. 

"I clainj as my invention (1) the sulpho-conjugated compound of rosani- 
line, possessing the properties specified, as a nevir article of manufacture; (2) 
the method herein specified of manufacturing the within-described sulpho- 
conjugated compound of rosaniline, substautially as set fqrth." 

The material parts of the Oaro patent are as follows: 

"This invention relates to a dye-stuff or red coloring matter, which is ob- 
tained by acting upon fuchsine with crystaliEable sulphuric acid, commonly 
called ' anhydrous sulphuric acid,' by which is f ormed a tri-sulpho compound 
of rosaniline. The dye-stuf£ called ' fuchsine ' is also kno wn under the names 
of 'roseinê,' 'magenta,' and 'ruby.' In çarrying oiit tay invention, I take 
ten kilograms of fuchsine, which has been dried at 110 degrees centigrade, 
and add thereto, little by little, forty kilograms of crystalizable sulphuric 
acid, commonly called 'anhydrous sulphuric acid,' under constant agitation, 
yrhile the température of the mixture must not be allovred to sink below 120 
degrees centigrade, nor to rise above 170 degrees centigrade. Asample of 
the maas is sùpersaturated, from time to time, with an alkali, such as soda 
lye, and, if a clear yellowish solution is produced without a preeipitate, the 
conversion is completed. The ttiick Uuid mass which is obtained by this con- 
version is easily soluble in water, and, after it has been dissolved, itis treated 
with milk of lime. * • * 

"The characteristics of the new dye-stufE or coloring matter prepared from 
fuchsine, in the manner above described, are as follows: First, by a surplus 
of alkali, its aqueous solution is changed from a fuchsine red to a light yel- 
low; second, the dyeing on *ool is done in à boiling dye-bath, with the addi- 
tion of minerai aeids, or with acid mordants, such as are commonly used in 
dyeing or printing; thtrd, it produces on wool nearlythe same shades of color 
which are produced with ordinary fuchsine, from which it is derived ; fourth, 
the color obtained on wool is only changed with great difficulty by strong 
acids; ftfth, this product is the eompaund whose name, in strict chemical lan- 
guage, is • tri-sulpho acid of rosaniline.' 

" What I claim as new, and désire to secure by letters patent, is, (1) as a 
new article of manufacture, the dye-stuft or red coloring matter having the 
characteristics above set forth; (2) the within-described process for producing 
a new dye-stufl or red coloring matter, by the action of crystallizable sulphu- 
ric acid,,commonly called • anhydrous sulphuric acid,' on 'fuchsine,' substan- 
tially in the manner set forth." 

The testimony of the experts for the plaintiffs, to the efiect that, al- 
thoTigh the descriptions of the process differ in the respective patents 
somèwhat, those skilled in the art cannot fail to recognize their essential 
identity^ and that both processes will produce a tri-sulpho acid of rosan- 
iline, is acoepted as established by the propfis; and the proofs démon- 
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etrate, beyond a fair doubt, that this is so, uniess an hypercritical and 
irrational meaning is applied to the descriptive terms of the process of 
the HoUiday patent, and the process is practiced in accordance with such 
an interprétation. 

According to the process of the Holliday patent, the material to be 
treated is rosaniline or it salts, by préférence anhydrous chloride of ro- 
saniline; and this material is to be dissolved in faming sulphuric acid, 
preferably gauging from 69 to 70 degs. Beaume, in the proportion of 10 
poTinds of rosaniline to 50 pounds of sulphuric acid, If the description 
dénotes that the rosaniline to be employed is to bè in fact anhydrous, or 
practieally so, and that the fupiing sulphuric acid to be employed is to 
be of such a degree of strength as may be ascertained with practical pré- 
cision by the référence to the degrees Beaume, it is conceded, substan- 
tially, by the, expert witnessës for the défendant, that the process is in 
essentials the prodess of the Caro patent, and will produce the coloring 
matter specified in the claim of that patent. As is stated in the original 
application for the Caro patent, the proportions of the ingrédients used, 
and the températures of thé opération, admit of a wide range, and dé- 
pend in a gteat measure upon the degree of concentration of the acid 
employed. The final treatm,ent of the sulpho-acid, in accordance with 
the processes of the patents, which consists in reducing it to the condi- 
tion of a lime soda or potash sait, and diluting it with aforeign mate- 
rial, for convenience for commercial purposes, is not of the essence of the 
invention, and does not réquire cionsideration. The acid solution of the 
sulpho compound can be used direCtly in the dye bath, either alone, or 
mixed with pther colors which will dye in an acid bath. 

It seems entirely clear that the rosaniline preferably to be employed 
is, according to the spécification, to be practieally anhydrous, when used 
in the process of conversion. There is no commercial article known as 
"anhydrous chloride of rosaniline." The language is addressed to those 
who understand that crystalline substances, like rosaniline, absorb moist- 
ure, and must be dried to a proper degree before the residuum will be- 
come anhydrous. The term used has no meaning, uniess it implies 
that the rosaniline is to be subjected to the ordinary treatment required 
to render the article an anhydrous chloride. And it is significant that, 
when the eiperjs for the défendants undertook to follow the process of 
the patent tb a'scertain whether Holliday 's process would produce the 
tri-sulpho açid of rosaniline, they first dried the requisite quantity of 
fuchsine until it beeame anhydrous. 

It is also plain that, according to the spécification of the Holliday 
patent, the furiiing sulphuric acid preferably to be employed is to be of 
a strength which those skilled in the art can readily détermine by the 
référence to the degrees Beaume, with sufficient accuràcy for the practi- 
cal purposes of the process. 

Sulphuric acid, to fume, must contain sulphur tri-oxyde in admixture 
with the mono-hydrate, and the tri-oxyde is found only in a sulphuric 
acid of a strength indicated by a spécifie gravity of 1.835, or above. 
The strength. of fuming sulphuric acid is usually gauged by the weight 
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or spécifie gravity of the liquid, and by this test varies, according to the 
proofs, from about 1.85 to 1.97. One variety of the commercial article 
was known at the date of Holliday's invention as Nordhausen acid; and 
this was the article purchased, on différent occasions, of dealers, by the 
experts for the défendants, for the purpose of following the spécification 
of the Holliday patent, and it had a spécifie gravity of 1.89. The refr 
erence to the degrees Beaume is intended to designate the density of the 
fuming acid according to the Beaume hydrometer scale. Although the 
original Beaume scale has long been obsolète, référence to that scale, as 
one for determining the density of acids, alkalies, and many other liquids, 
are net only common, but are generally employed, in patents and in- 
dustrial publications; and varions tables, based upon the Beaume scale, 
notably those of Mr. Pemberton and Mr. EUiott, translating the degrees 
Beaume into correspondiog values of spécifie gravity, are found in the 
Works of especial authority in this country. According to the estimâtes 
approved in the "United States Dispensatory," the spécifie gravity value 
of 69 degrees Beaume ranges from 1.9031, the lowest, tol.921, the high- 
est; and the spécifie gravity value for 70 degrees Beaume, from 1.9291, 
the lowest, to 1.946, the highest. In view of thèse facts, which are 
substantiated bythe proofs, the référence to the degrees Beaume dénotes, 
not with précision, but with reasonable accuracy, that the sulphuric acid 
preferably to be employed is to be of a strength ranging from 1.9 to 
about 1.95 spécifie gravity; and the very elaborate arguments made by 
the experts for the défendants, based upon the facts they adduce, to 
show that the hydrometer test, according to the degrees Beaume, is not 
scientific or exact, as a gauge of the strength of acids, and that the réf- 
érence in the spécification haâ no definite meaning, bave no merit but 
ingenuity. 

The first claim of each patent being for a coloring matter having spec- 
ified characteristics, thèse claims interfère, whether the sulphonated 
compound of Rosaniline of the Holliday patent is a tri-sulpho acid, or a 
tetra-Bulpho acid. Each dyes in an acid bath, and produces the same 
shade of color as the original fuchsine, and thus enables the dyer to ap- 
ply to fabrics in an acid bath the exact shade of color which had been 
previously obtained by the use of fuchsine in neutral or alkaline baths, 
and accomplish what was never before done. If, in the process of the 
Holliday patent, fuming sulphuric acid of a strength less than 1.89 spé- 
cifie gravity is used, the proofs indicate that the product will be a mono 
or di-sulpho acid, although évidence is produced for the plaintifTs to 
show that an acid having a spécifie gravity of 1.88 is of sufiicient strength 
to produce the tri-sulpho acid. Sueh a product does'not bave the prop- 
erties which are required to identify the new article of the claims of the 
patent. It does not dye the original fuchsine color, but tinges that color 
with a purplish shade. 

The spécification of the Holliday patent advises the treatment of the 
anhydrous chloride of rosaniline with fuming sulphuric acid, gauging 
firom 69 to 70 degs. Beaume, but does not make the employment of 
thèse spécifie kinds of rosaniline and fuming sulphuric acid essential to 
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the process. It describes the ingrédients and thè process in terms suf- 
ficiently full, clear, and exact to enable those skilled in the art to which 
the invention appertains to make and compound a coloring matter which 
will possess the characteristics specified in the first claim. But the 
spécification authorizes a claim for the process of sulphonating rosani- 
line with fiiming sulphuric acid in given proportions, without regard to 
the anhydrous condition of the rosaniline or the density of the sulphuric 
acid employed, and the terms of the prbcess claim are commensurate 
with such a process. The process claim must therefore be construed as 
embracing the conversion of the rosaniline by means of fuming sulphuric 
acid, without respect to the anhydrous condition of the rosaniline, or the 
peculiar strength of the fuming acid. 

Thus construed, the process claim is void for want of novelty. The 
art of sulphonating dye-stutfs by combining them with the éléments of 
sulphuric acid, and converting them into sulpho-acids, is very old. The 
proofs ahow that prior to the date of the invention of Holliday it was 
well known in the art that, owing to the character of unsulphonated in- 
digo, the coloring matter thereof could not be employed, either alone or 
mixed with other coloring matters, where the process of dyeing or print- 
ing required the employment of an acid or acid mordant; and that the 
indigo, by being sulphonated, could be converted into new coloring mat- 
ter, possessing acid properties, and retaining substantially its original 
colof when used in an acid bath. The proofs also show that the process 
for sulphonating indigo was substantially the same as the process of the 
Holliday patent, disregarding the référence to the degrees Beaume; and 
the treatment of the rosaniline to render it anhydrous. The treatment 
of the indigo subséquent to that part of the process which produced the 
acid solution was différent, but probably not substantially so, and that 
part of the process, as bas been already stated, is not of the essence of 
the Holliday invention. . 

It is unnecessary to consider the sulphonation of aniline blue by Nich- 
olson, in 1862, or the other eognate instances of the sulphonation of col- 
oring matters. Enough has been shown to indicate that Holliday was 
not entitled to make a broad claim for a process of sulphonation which 
had been applied before the date of his invention to other coloring mat- 
ters, to couvert them into sulpho-acids. The use of thèse processes with 
rosaniline would hâve produced a sulpho conjugated compound, which 
might hâve been a mono or di-sulpho acid, or an unchanged rosaniline, 
mixed with traces of the tri-sulpho acid, but would not hâve produced 
a coloring matter which would retain the original fuchsine shade and 
quality, when used in an acid bath. His real invention consisted in dis- 
covering and adopting such modifications of the old process of sulphona- 
tion as would produce something more than a mère mono or di-sulplao acid 
of rosaniline. 

It is unfortunate that the claim cannot be Jimited without violence to 
its language, and without disregarding well-settled rules of construction, 
to one for the eificient process which is described as preferably to be em- 
ployed. But a method or feature which is mentioned only by way of 
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recommetidation, in describing an invention, must generally be consid- 
ered as a subordinate or secondary, and not an essential, part 0"" the in- 
vention, and, in the absence of apt language in the claim, it cannot be 
read into the claim, even to limit the claim to the real invention of the 
patentée, 

It is obvions, from çn examination of the file-wrapper, that, during 
the pendency of the application in the patent-office, HoUiday did not 
regard the employment of acid of the density indicated by the degrees 
Beaume as essential. lîe intended to patent both the process in which 
the acid of high density is used and that in which an acid of a lower 
density is used. In his letter to the commissioner of patents of the date 
of May 11, 1878, he admitted that the process of his treatment had been 
applied toNicholson blues, and he insisted that his process was novel, 
because he applied it to rose colors, and, when applied to rose colors, 
they would pôssess new properties. The language of the claim is appro- 
priate to includè any process which, when applied to rosaniline, will pro- 
duce a sulpho-acid, and cannot be limited td the narrower process which 
produces the peculiar sulpho-acid which is the new article of manufact- 
ure of the second claim. 

It bas been urged that the défendants are estopped from contesting 
the validity of the claims of the patent in conséquence of their action in 
the patent-office, and cannot recède from the position they then took, 
that the subject-matter was patentable, and that they were entitled to a 
patent because of priority of invention by Caro. If the plaintififs had 
been misled, or induced to take action or incur expense, in conséquence 
of représentations or conduct on the part of the défendants which author- 
ized them to suppose that they would obtain a valid patent if they suc- 
ceeded upon the issue of priority, the doctrine of estoppel might be 
invoked. But the case would be an exceptional one where a party who 
has prevailed upon one issue or défense in a litigation is estopped from 
setting up a différent défense in a subséquent suit brought by his ad- 
versary. Such a case might exist where the défense in the second suit 
î9 so inconsistent with that asserted in the first that both could not be 
true, or whère the défense in the first suit was of a character to induce 
the plaintiff to change bis groitnd of action, and bring a second suit. 
An interesting example of the latter class is found in the case of Phikv- 
ddphia, W. & B. R. Go. v. Howard, 13 How. 307, where the défendant, 
having dèfeated the plaintiff in a prior action by asserting and maintain- 
ing that a paper in its possession was sealed with the corporate seal of 
the défendant, was not permitted, in a second action brought against it 
by the plaintiff, to defeat the action by proof that the seal was not 
affixed by the authority of the corporation. But it is not true, as a 
gênerai proposition, that a party, by putting forward one défense in a 
Utigation, is precluded from asserting another against his adversary in a 
subséquent suit between them; nor can the gênerai' proposition be main- 
tained that a contest in the patent-office upon the question of priority of 
invention will forever foreclose the dèfeated applicant for a patent from 
assailing the validity of the patent upon other grounds. In the présent 
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case there is no foundation for an estoppelj because both parties were 
fully aware of the prior state of the art before the interférence was de- 
clared. The plaintiffs could not, therefore, hâve been misled or preju- 
diced by the conduct of, the défendants in attempting to defeat their 
application for a patent upon the ground that Caro was a prior inventer, 

The first claim of the Holliday patent is not limited to one for the 
new compound or article, of manufacture produced by the process of the 
second claim. It is a valid claim for the real invention of Holliday. 
In the language of the court in Cochrane v. Badische Go., 111 U. S. 294, 
4 Sup. a. Rep. 455: 

"Every patent for a product or composition of matter must identify it so 
that it can be recognized aside from the description of the process for making 
it, or else nothing can be heldto infringe the patent whicli is not made by 
tliat process." 

This claim fulfills that condition, The product can be identified by 
the characteristics specifled. It dyes by the addition of acid to the 
bath, and retains the original fuchsine color. The description of the 
process informs those skilled in the art how to make the product without 
making any expérimenta of their own, because it points out the best 
means for producing the desired resuit. Tiighman v. Proctor, 102 U. S, 
707. The patent does not fall within the category of those in which 
the claim is limited by its terms to a product produced by a specified 
process, (Fickhardt v, Packard, 23 Blatchf. 24, 22 Fed, Eep, 530; Smith 
V. Dental VulcanUe Qo., 93 U. S. 486;) nor of those in which the arti- 
cle is old, but is made by a new process, or made by machinery, in- 
stead of by hand, (_Woost&r v. CaUioun, 11 Blatchf. 215; Rubber Co. v. 
Goodyear, 9 Wall. 788.) 

Although the spécification of each patent describes the same process, 
the description in the Caro patent is more spécifie, and has the effect to 
confine the claim of that patent to a process which will produce the tri- 
sulpho acid, as distinguished from a mono or di-sulpho acid. It requires 
the fuchsine to be dried at a given température, and requires the treat- 
ment with crystallizable sulphuricacid, commonly called anhydrous sul- 
phuric acid, maintaining a given température during the opération. 
Exactiy what degree of density of the sulphuric acid is indicated by the 
term "crystallizable sulphuric acid," commonly called "anhydrous sul- 
phuric acid," as used in the Caro patent, is not clear. In his English 
patent, Caro treats the term "anhydrous sulphuric acid" as synonymous 
with "fuming sulphuric acid." In the original application for the prés- 
ent patent he states that, if anhydrous sulphuric acid is used, the reaction 
of fuchsine takes place in a short time, and without requiring any ex- 
ternal beat; but, if fuming sulphuric acid is used, the reaction requires 
more time and external application. Thus it is évident that he considers 
them as équivalents in a process in which proportions and températures 
admit of a wide range, and dépend upon the degree of concentration of 
the acid. But the spécification requires a much higher température to 
be maintained during the opération than is required by the Holliday 
spécification, and there is no reason to doubt that the process describ,ed 
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is Bubstantially identical with that of the Holliday patent, when fuming 
acid of the density of 69 to 70 degs. Beaume is used, and an ordinary or 
moderate température is maintained. In other words, if, in the procesa 
of the Holliday patent, the use of fuming acid of the density of 69 to 70 
degs. Beaume were essential, instead of optional, the second claim of each 
patent would be for the same process. 

Thèse views lead to the conclusions (1) that Holliday was the prior 
mventor of the process by which the tri-sulpho compound of rosaniline 
is produced; (2) that the first claims of the patents are in terfering claimsj 
(3) that the second claims are not interfering claims j (4) that the first 
claim of the défendants' patent, is void as against the first claim of the 
jilaintiffs' patent; and (5) that the second claim of the défendants' patent 
is invalid because Holliday was the prior inventer of the process. 

If the action were not brought to restrain infringement, but only for 
the purpose of declaring the patent of the défendants void as against the 
patent of the plaintifis, it is not entirely clear whether the défense of 
wantiOf novelty as to either claim pf the plaintifis' patent would be per- 
tinent to the issue. Such a défense was allowed in Poster v. lÀndsay, 3 
Dill. 126, where the point was considered, and the court made a decree 
declaring both patents void, upon the considération that a court of equity 
should not grant relief to a plaintiff who bas no equity, and the statute 
authorizes the court to adjudge either of the patents void, in whole or ir 
part. But in the présent case it is unnecessary to décide the question. 

The first claim of the Holliday patent being valid, the plaintifi"s are 
entitled to a decree annuUing the interfering claim of the Caro patent, 
with costs. Upon filing a disclaimer respecting the second claim,, they 
wiU be entitled to an injunction against infringement of the first claim, 
and an accounting. 

A decree is ordered accordingly. 



Tennings and others v. Dolan. 

Same v. Kibbe and others. 

{Ovrmit Court, S. D. Jlfew York. February 9, 1887.) 

Equity— Mastbr — Exceptions— Findiko — Waivbb. 

Exception to a principal flnding of a maater, based on ail the évidence in 
hiB report, is not waived by refraining from making the exception bef ore the 
master and subsequently making it bef ore the court, since ail that the parties 
could do would be to request the master to change his flnding, a thing which 
they were under no obligation to do. 

Patents pob Inventions— Several Inpringbks— Damages. 

Where aeveral parties infringe a patent, one by manufacturing and the oth- 
ers by selhng the goods so manufactured, the torts are both joint and several 
and there may be several judgments, though but one satisfaction; and it is 
not necessary that the f act that the same damages are included in two decrees 
sûould appear in the decrees, to limit the plaintifEs to one satisfaction. 
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8. Same— Mastbb's Rbpobt. 

The want of a statement in tte master's report that the same damages were 
included in two suits is no ground' for setting asidé and recommittlng the re- 
ports, the fact being conceded. 

In Equity. 

Arthur v. Briesen, for plaintiffs. 

John R. Bmnett, for défendants. 

Wheeler, J. The master has reported that the défendant Dolan has 
made and sold 3,075 9-12 dozen nubias, in infringement of the plaintiffs' 
patent No. 218,032, and that the défendants in the other of thèse cases 
hâve sold 2,785 9-12 dozen, in like infringement, and that the plaintiffs 
hâve an established license fee of 50 cents per dozen nubias manufact- 
ured under that patent. It is ednceded that those sold by the défend- 
ants in the latter case were sold for the défendant in the former, and are 
included in those reported as made and sold by him. The défendants 
in both cases except to the finding ôf the master that there was an estab- 
lished license fee, and object to a decree for anything beyond a merely 
nominal sum in the latter case. The master submitted a draft report to 
the counsel of the respective parties, and défendants' counsel deferred 
his objections, and made no further question to the master. The plain- 
tiffs insist that he thereby waived ail ground of exception to the report. 
But this exception is to a principal flnding, upon ail the évidence in the 
case, about which nothing could be done before the master except to re- 
quest him to change his finding. The défendants were under no obli- 
gation to make that request after he had announced his conclusion upon 
that point, but could raise the question before the court as to whether 
the finding was warranted by the proofs, by filing his exception in court 
according to the rules of the court. Hatch v. RaUroad Oo., 9 Fed. Rep. 
856. The exceptions to that finding raise that question. There was 
évidence, however, tending to show that the plaintiffs had established 
that license fee under this patent for such nubias as Dolan made infring- 
ing upon it. The weight of the évidence was for the master, and his 
conclusion upon it should not be disturbed unless he has gone contrary 
to it. It was not contradicted in this respect, and his conclusion ap- 
pears to be well warranted by it. The master does not report any profits 
made by the défendants, but damages suffered by the plaintiffs in con- 
séquence of the infringement. The established license fee is resorted to 
as a measure of such damages. AU the défendants in both cases partici- 
pated in the tort constituting the infringement so far as Dolan madè and 
the others sold the same infringing articles. Such torts are both joint 
and several, and those who commit them are liable jointly or severally. 
There may be several judgments, but only one satisfaction. Lovejoy v. 
Murray, 3 Wall. 1; BirdseU v. Shalwl, 112 U. S. 485, 5 Sup. Ct. Rep. 
244. The plaintiffs are therefore entitled to a decree against Dolan for 
the whole damages for making and selling ail the infringing articles that 
he made and had sold for him; and against the défendants in the other 
case for the damages resulting from what of those articles they sold for 
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him. Satisfaction of thèse damages by any of the défendants in either 
case will, however, be satisfaction of that amount in both cases. It is 
not necessary that the fact that the same damages are included in both 
decrees should appear either in the reports or decrees in order to limit 
the plaintiflFs to one satisfaction. If they should attempt to enforce col- 
lection of that amount a second time, they would be restrained by 
proper proceedings, It would be well, nevertheless, that this fact 
should appear. The master would doubtless hâve stated it in the re- 
ports if the défendants had so requested. As they did not so request, 
the want of the statement is no ground for setting aside or recommitting 
the reports. As the fact is conceded, it may be stated in the decrees. 

Exceptions overruled, reports accepted and confirmed, and decrees to 
be entered accordingly. 



lowA Babb Steei>Wiee Co. V. Southern Babbed-Wibb C3o. and 

others.' 

(Oirfiuit Court. E. D. MmovH. February 7, 1887.) 

Patbhtb pob Ihveiitions— Bakbed-Wibb Fencbs. 

Letters patent No. 192,235, granted to Arthur 8. Burnell, Jnne 19, 1877, for an 
"îmçroyement in barbed-wire lences, " held valid, and infringed by wire fenc- 
ing in which each prong passes between the strands, and Ts wound tightly 
aronnd one of them, but not around tbe otiier prong. 

In Equity. 

Suit for the infringement of letters patent No. 192,225, granted to 
Arthur S. Bumell, June 19, 1877, for an "improvement in barbed-wire 
fences." The daim of the patent is as follows: 

" A barb for double-strand cable-wire fences, composed of two pointed pièces 
of wire, each of which passes pver a strand of the cable, thence between its 
strands, aiid reciprocally binds the other wire to tlie strand of the cable, 
wberefrom the points of the wires project as from a center, substantially as 
aet forth.» 

The following drawing, which is a copy of fig. 3 of the drawings ao- 
companying the spécification, shows the prongs in position: 



^erzJX ^ S 



Each of the proi^ of defendant's barb, which passes between the 
strands, is wound tightly aroiind one of the strands, but does not pass 

lEdited by Benj. F. Bex, Esçl., of the St. Louis bar. 
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around the otiier prong. The bights of the Burnell prongs each incloses 
the other prong and one of the strands. 

John R. Benndt, for complainant. 

J. M. Holmes and Wallcer & WaVcer, for défendants. 

Treat, J. As to patent No. 192,225, issued to A. S. Burnell, dated 
June 19, 1877, and which is the patent sued on, the court holds the 
same to be valid; also that défendant infringes the sàme. 

Usual decreê for perpétuai injunction, and the case' is referred to Hon. 
T. C. Reynolds, master in chancery, to ascertain and report profits and 
damages. 



Paillard and others v. Bruno. 

fCireuit Court, 8. D.ITew York. December 26, 1886.) 

Patents for Inventions — Expiration— Fobeign Patent — Eby. St. U. S. § 
4887. 

Under section 4887, Rev. St. TJ. S., a patent for an Invention which had 
beten previously patented in Bn^and for the term of 14 years does not expire 
until 14 5^ars from date of the English patent, ùot-withstanding the grant of 
the English patent has terminated by the f ailure of the patentée to pay the 
stamp duty required to be paid as a> condition of the continuance of the grant 
beyond the term of three years. 

In Equity. 

Goepd & Raegmer, for plaintiffs. 

John R. Bennett, (Richard M, Bruno, of counsel,) for défendant. 

Wallace, j. The bill of complaint allèges infringement by the de- 
fendant of letters patent of the United States of the date of March 23, 
1875, granted to Charles Paillard for an iniprovement in music-boxes. 
The plea of the défendant allèges, iii substance, that, prior to the grant 
of the patent in suit, the invention which is the subject of the patent had 
been patented by Paillard, in England, by letters patent of the date of 
October 26, 1874, for the terna of 14 years, which grant determined be- 
fore the commission of the acts of infringement complained of, to-wit, 
October 26, 1877, by the failure of the patentée to pay the stamp duty 
required to be paid by the terms of the English patent as a condition of 
the continuance of the grant beyond the term of three years from its date. 
The plea présents the question whether the patent in suit expired upon 
the failure of the patentée to pay the stamp duty which he was required 
to pay in order to prolong the existence of the English patent, or whether 
it does not expire until the expiration of the original term of the En- 
glish patent. This question dépends upon the meaning of that part of 
section 4887 of the United States Revised Statutes which provides that 
^'every patent for an invention, which has been previously patented in 
a foreign country, shall be so limited as to expire at the same time with 
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thé foreîpi patent, or, if thfere be more than one, at the same time with 
the one having the shortest-term, and in no case shall it be in force more 
than seventeen years." The défendant con tends that congress intended 
to déclare that the patent shall not renjain in force beyond the time when 
the foreign patent ceases to be in force, and that the riglit to; the mon- 
opoly in the United States shaU cease with the right to it in the conntry 
of the foreign patent. // ■ 

The précise question bas been considered and decided adversely to the 
défendant in this court by Judge Wheeleb, in the caseof Hdmes. Electric 
Protective Co. v. MetropolUan Burglar Alaim Cb., 21 Fed. Rep. 458. That 
décision was npon a motion for a preliminary injunction, and should not 
necessarily preclude further considération upon a more deliberate hear- 
ing; but it is supported by the décisions in Henry v. Providence Tool Co., 
3 Ban. & A. 50U and Reismer v. Sharp, 16 Blatchf. 383. Both of thèse, 
virere cases in whieh theoriginal term of the foreign patent had been e^x- 
lended subsequëntly to the grant of the United States pAtent, and it waS; 
contended that the. prolongation of the term of the foreign patent,; by aji 
extension, prolongea correspondinigly the term of the United Statep. patj^ 
ent. It -wàs held in both cases that the section in question should ;be, 
construed to mean that the United States patent is to expire at the time 
of the original term of a foreign patent for the sarne inveijtion. In H&jiry 
V. Providence Tool Co., Justice Cliffokd said: "Congress employa the 
words ' the foreign' patent, evidently referring to the term of the foreign 
patent to define the term of the domestic patent;" and bis conclusion 
was reached upon the considération that congress could not bave intended 
togrant a patent for ^n iad^nite term, or for an unçertain andunde- 
fined duration, which would be.the case if its duration could not be as- 
certained by referring to the foreign patent, or were to dépend upon any 
events occurring subsequëntly to the issue of the foreign patent. He 
also considered that the use of the word " term," in référence to a foreign 
patent, when there is more thari one, indicates that the time of expira- 
tion is to be ascertained by thè term of the patent, and because the use 
of the word "term," in référence to a foreign patent, when more than one 
such patent exists, indicates what was meant as the time of duration. 
In Reissner v. Skarp, the force of thèse considérations was recognizéd by 
Judge Blatchfôed in reaching the same conclusion. According to the 
construction thus placed upon the section, it should be read as though 
it declared that the United States patent is to expire at the same time 
with the term of the foreign patent previously obtained for the same in- 
vention, or, if there be more than one, at the same time with one hav- 
ing the shortest term. Upon this construction the duration of the term 
of the United States patent is fixed when the patent issues, according to 
the maxim id certv/m est qwod certum reddi poted. Upon any other con- 
struction, neither the commissioner of patents, nor the patentée, northe 
public, would, know the duration of the grant. The term of a patent is 
the period of duration expressed in the grant. It may be terminated by 
opération of iaw, or by the act of the parties, at an earlier time; and 
consequently it might happen that of two patents the one having the 
v.29F.no.l6— 55 
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shbrtest term may hâve thelongest life. Unless the trûe meaning of tbe 
section is as indicàted, the patent might expire, if there were two foreign 
patents, at the same time with the one^having the longest term; aud, in 
a case like the présent, by the non-payment of a stamp duty, notwith- 
standing the language of the section that in such case it is to expire with 
the ône having the shortest term. 

The prior législation of congress does not throw any light upon the 
question of législative intént, and the argument that it was the intention 
of congress to provide tiiat thé exclusive right to the invention hère should 
cease with the exclusive right of the patentée in any foreign country 
rests solely upon the knguage of the section. Such was not the pmrpose 
of'the act of Jiily 4, 1836, or the act of March 3, 1839, both of which 
enabled a patentée to enjoy a monopdly hère when bis invention had be- 
coîiie public property abroad. SuppoSed considérations of policy are a 
very unreliable guide in the interprétation of statutory law, when they 
are not derivèd frbm the laW itself, or acts in pàrimateria; and the ax- 
guttient în the présent case would tend to a construction of the section 
which wotild fix the duration of a United States patent by the extension 
of a foreign patent, or thé" renôwal of one capable of prolongation, like an 
Austrian patent. 

Thô plea is overruled. 



SmcKiiB, Habbison & HowAftb Ibon Co. v. South St. Louis Foundby 

Ce. and others.' 

(C^àuU Cowri, B.D. MUtcwri, February 7, 1887.) 

1. PatbUts fob Inventions— Bbôaubhed Keisbijes— Dblat. 

A br'oadened reissue shQuld not be granted after a delay of four years In 
making application therefbr. 

S. SaMB— iNtBINGBMENT. 

;Letters patent No. 309,428, çranted to Frederick SWckle for an improve- 
ment in pipe-mouldin^ machines, hélA not infringed by a yoke having it» 
arma connectéd at their lower ends by ineans oî a rod, and 'provided at Oieir 
extrême (énds with dips to connect them to the ends of the patterns. 
ti -Samb— Invention. 

Letters patent Ho. S95,^, granted to Frederick Shickle for an improye- 
ment in pipe-moulding apparatua. are void foi want of patèntability. 

în Eqùity. 

This' is à suit for the itifringement ofthree letters patent granted to 
IVederick Shickle, viz.: (1) Reissued letters patent No. 8,562, granted 
Jahuary 28, 1879, for an Ittiprovenflent înMouiding Pipes; (2) letters 
patent No. 209^428, gtanted'Ôctbber 29, 1878, for àù "Improvemént in 
Pipe-nioulditig Machines;"' (3) letters patent No. 295,205, granted March 
18, 1884, for an "Iiûprovement in Pipe-moulding Apparatus." 

•Edited by Benj. p. Eex; Esq.,' of the St. Louis bar. 
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The claims of letters gâtent No. 209,428 are as fbllows: " '''- 

"(1) The combinatiôû bithë flask, S, Baviiig the coijipiartmfiits, 15', ^'^ and 
the patteri), D, having the parts, d, d.upited at or near tlieir tops bv a yoke, 
d', conaisting of two ringa.and a Connecting bar, substantially as described. 
"(2) The combination 6£ the flask, B, having the cOmpartments, B, B,i and 
thepattern, D, having the parts, d, d, and the yoke, d', substantialïy, tià de- 
soribed." ' 

The yoke which the complainants contended infringed letters patent 
No. 209,428 is a bar, bent sorhewhat in the shape of an inverted "U," 
strengthened by a cross-bar, and haying the ends of its arms provided 
with dips, to Gonnect each of them with the ends of a pattem to be 
lifted. 

Robert JS. ParUnson, E. J. O'Brim, and T. A. Post, for complainant. 

6eo. H. Knight and H. D. Wood, for défendants. 

Teeat, J. Reissue patent No. 8,562, dated January 28, 1879, of 
patent No. 148,094, dated March 3, 1874, being more than four years 
thereafter, said reissue, under the récent décisions of United States su- 
prême court, is null and void. As to patent No. 209,428, dated Octo- 
ber 29, 1878, there is no inf^ngement. As to patent No. 295,205; 
dated Miàrch 18,1884, said patent is null and void for want of patenta- 
bility. 

Bill dismissedi with costs. 



The Bbibtoi. 

WooLONGHAN, Master, etc., v. The Bristol. 

NABKAaANSETT S. S. Co. V. CoNNOLLY, Owner, and another.. 

(Bisirict Court, 8. D. Mv> York. January 36, 1887.) 

1. C!oLi.rsiON— Mabitimb Lien— Caboo. 

For damages by collision, there Is no maritime lien npon the cargo, exCept 
to the estent of freight due, though the cargo belong to the owner of the 
vessel in fault. 

2. Samb— Limitation ob" Liabilitt — Rbv. 8t. U. 8. § 4383— Mutual Pault— 

HuLii AND Cabgo— Samb Owneb— Offset, how Madb. 

Under the gênerai maritime law and section 4383 of the Revised Statutes, 
which limit me liability of ship-owners to the value of the vessel and freight, 
where there is a loss to bothvessels and cargoes in a collision by mùtual fault, 
the cargo, though belonging to the owner of one of the vessels, cannot be 
appropriatéd to help equalize the loss between the two vessels; and, for the 
same reason, the owner's claim for damages for the loss of his cargo cannct 
be offset for a similar purpose. Ko abandonnent of the cargo, or of the' 
claim for damages thereto, la required by law as a condition of limiting the 
ship-owner's liability. The damage which the maritime law requires to be 
massed, for the purpose of equal division, is the damage "to the ships, " not 
including damage to cargo that the ship or'her owner is nOt legally bouiid to 
pay. 
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8. SamB— iNSTmBBS— StJBROGA'nOH. 

IFpon a collision near Newport, between the bark B. R. and the steamer B., 
by'mutual fault, wliereby the bark and her cargo, both belonging to C, were 
BUQk, and mostly lost, and the B. and her cargo were also injured, it was 
found, upon the report ott damages, that the damage to the steamer, includ- 
ing lihe damage to her cargo, which she had paid, amounted to $45,698.74; 
the dam&ge to the 6. B. was $^,807.85, less $1,671.05, the proceeds o£ the 
wreck; and the net damage to the cargo of the B. R. was $43,175.07. -The 
cargo, being insured, was paid for by the Insurance company, who intervened 
in the suit' f Or a recoyeiy for.the damage to cargo. IIelâ,(l) that C.asowner 
of both ship and cargo, waa affected by the fault of his master, and could re- 
cover but'half the damage tô the cargo; (2) thàt the insurers could recover 
orily What C. could reoover;'(3) that, under the law limiting ship-owners' lia- 
bility, C. was, not liahle for any part of the excess (about $11,000) of the 
Bristol's loss over the whole value of the bark and freight, — the latter being, 
in, this case, nothing; (4) that no part of the claim for the loss of C.'s cargo 
could be offset or applied against the amount (about $11,000) of the Bristol's 
loss in excess of the damage to the bark, excludiag cargo; (5) that the value 
of the wreck, $1,671.05, for whidi C. was obliged to account as a condition 
of the limitation of his liability, was applicable as an offset to the liability of 
.■ the Bristol for half of the damagè.to the bark's cargo; (6) that the insurers 
were entitled to this balance, amounting to $19,416.48, to the exclusion of 0. 

The cross-libels in thîs case grew oiit of a collision between the bàrk 
Bessie Rogers a.nd the steam-boat !Bristol, which occurred near Newport, 
Rhode Island, during a dense fog, pn the night of Aiigust 9, 1872. Upon 
a trial before BLAicnFOED, J., in Àpril, 1873, both vessels were held in 
fault. 6 Ben. 477. The bark was sunk by the collision, and was a total 
loss. Her cargo of iron was owned by the respondent ConnoUy, who 
was also sole owner of the bark, and was fully insured by the Great West- 
ern Insurance Company, to which company the cargo was abandoned by 
the owner upon payment to him of its fuU value. TJp to the time of the 
décision of the cause the counsel of the insurance company had not ap- 
peared separately, but had acteÛ in concert with the owner of the bark, 
in seeking to charge the whole loss upon the Bristol; and no suggestion 
upon the record was made of the iiiterests of the insurers. Upon the dé- 
cision of the court that both vessels were in fault, the insurers intervened, 
by petitioii, fôt léâve to prosèclite the suit for the protection of their own 
interests. Leave was granted, with the direction that they file their al- 
légations, and that the othel* parties answer the same, or be held in de- 
fault. The petitioners thereupon filed their allégations, setting fqjjth 
their interest in the cargo, its abandonment to them, their payment of 
thâ loss, the assignment to the insurers by the owner of ail claims by way 
of damages in respect to the cargo, as well as a transfer of the bill of lad- 
ing, the total loss of the hark, and the claim of the insurance company 
against the Bristol to be paid the whole value of the cargo, namely, $25- 
000 in gold, with interest froni August 10, 1872. The owners of the 
Bristol filed their answer to thèse allégations. Thereupon an interlocu- 
tory decree was entered, by which it was referred to Commissioner Betts 
to ascertain and compute îhe amount of damage caused by the collision, 
reservingiuiitil the coming in of his report the further trial of the cause 
upon the issues raised by the answer of the Bristol to the averments of 
the ins^rajîce company as respects the amount of damage recoverable for 
loss of tlie cargo, and to whom payment therefor should be made. 
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Many difficulties attended the completion of the proofs before the 
commissioner. Part of the cai^o was recovered by the insurers. By 
the report, filed June 22, 1886, it appears that the insurers, on De- 
cember 17, 1872, paid to the lilaelant, as owner of the cargo, $24,500 
in gold, then at a premium of 112, which, with interest from that time, 
makes $49,689.26. The value of the cargo was found to be $26,776.60, 
which, with interest, makes - - - - $ 49,053 88 

Less net salvage on cargo, and interest, - - 6,878 81 

Or net damage to the cargo of the bark, 

The value of the bark at the time of loss was $19,000, or, 

with interest, 
Less net salvage, and interest, 

Making the net damage to the bark, with interest, 

The damage to the Bristol, with interest, was - 
To hef cargo, for which the Bristol has paid, 

Total loss by Bristol, - - - . 

The damage to bark and cargo. 

Total loss of both vessels and cargoes, - 

Différence in the whole loss on eachside, - - $29,614 62 

One-halfthis différence, - - -, - 14,807 31 

The Bristol, upon her arrest at the time of filing the libei, was rë- 
leased, oîi gi^ing stipulation for her value in the sum of $173,000. 

The Insurance company claimed from the Bristol the whole value of 
the Bessie Rogers' cargo, namely, $42,175.07, or at least a moiety of 
the cargo damage. 

Coungel for the Bristol contended that, as Connolly was owner of the 
Bessie Rogers and her cargo, the whole damage is to be added in one 
mass, and that the Bristol, after ofFsetting her whole loss, is liable only 
for half the excess, or $14,807.31. The owner of the bark clainied a 
proportionate share of this sum. 

Henry Thompson, for the Bristol. 

D. D. Lord, for the Bark. 

Jos. H. Ohoate and Presœtt Hall Bidkr, for Western Ins. Co. 

Beown, J. Upon the facts appearing in the commissioner's report, 
the matters reserved for further hearing présent some novel questions. 
Thèse relate chiefly to the application of the law of limited liability, the 
extent to which the damages are to be offset, and the mode in which the 
balance is to be struck, in a case of mutual fault, where there is severe 
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dkniage io both vessèls, and'to'their cargoés/and wheré théowner of one 
of the vessels is also the owner of her cargo. The latter circumstance is 
the peculiar feature that distinguishès the présent case from any known 
adjudication. 

The petitioners, insùrers of the cargo of the Bessie Rogers, having paid 
the sum of $24,500 as for a total loss, daim that thé Bristol must pay 
to them, as innocent third persons, the whole value of that cargo, 
amounting now, with interest, to $42,175.07; and that, in ascertaining 
the balance payable by the Bristol, no part of this loss on the cargo of 
the Bessie Rogers can be offset ,agaihst the loss of $45,696.74 incurred 
by the Bristol. The owners of the two vessels contend that in no event 
can the insùrers recover more than one-half the loss on Connolly's cargo; 
and they further claim that the true rule requires that the whole losses 
on each side, without making any distinction between the Bessie Rogers 
and her cargo,, should be oiFset against each other, so far as they go, and 
the Bristol held for only one^half of the excess on the side of the Bessie 
Rogers and her cargo. The latter mode of adjustment would make the 
insurer's claim about $7,000 less than the recovery of half the loss on 
cargo. ConnoUy, as owner of the Bessie Rogers, clàims that the balance 
payable by the Bristol should be apportioned ratably between him and 
the insùrers, as subrogated owners of her cargo, according to the respect- 
ive values of vessel and cargo, viz., in about the ratio of three to four. 

Before considering this question, however, the relations of the insur- 
ance company, as a claimant against the Bristol, should be defined. 

1. Under the adjudication of the suprême court in the case of Phœnh 
Ins. Co. V. Em Transp. Go., 117 U. S. 312, 6 Sup. Ct. Rep. 750, 1176, 
as well as under other décisions there cited, I find it impossible to 
hold that the insurance company stands in any sup&rior or essentially 
différent relation to the Bristol from that of Connolly, the insured owner 
of the cargo. It was there deteniiined that, in cases of this kind, the 
right of the insurer is a right of subrogation only to the claims of the 
assured; and that this right is affected by ail the limitations and restric- 
tions that attach to the claim for damages in bis hands. 

The case of Simpson v. Thomson, 3 App. Cas. 279, is cited with appar- 
ent approvaJ, where ail remedy was denied to the insurer because the 
assured, owning both vessels, could not hâve maintained any action 
against himself. The scope of the décision in the case of the Phœnix 
Insurance Company, and of other décisions of the suprême court, is such 
as to limit the insùrers, in a case like the présent, to what Connolly 
himself could bave recovered. 

2. The décision of the suprême court, also, in the case of The Juniata, 
93 U. S. 337, in' effect, détermines that Connolly, and therefore the in- 
sùrers of bis cargo, could recover only one-half of the damage to the 
cargo, where both vessels are in feult. In that case the owner of one of 
the two vessels was on board bis own ship at the time of the collision, 
and received severe personal injuries. He was held entitled to recover 
but half bis damages. The principle there involved is equally applicable 
hère, even though Connolly's interests as owner of the ship and as owner 
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of the cargo are treated as quite distinct; for that décision necessarily in- 
volved the principle that the owner's pecùniary clâims against the other 
vessel, for Personal injuries even, was affected by the faults of his own 
master and seamen, as his agents in the navigation of his own ship. The 
same faults must equally affect his claim for injury to his cargo; and, as 
the insurers are limited to Connolly|s rights, they cannot recover, in any 
event, beyond half the loss on ConnoUy's cargo, viz., $21,087.63. A 
somewhat similar application of the same principle was made by this 
court in the case of The Œty of New York, 25 Fed. Rep. 149. 

In contending that ConnoUy's entire damages to ship and cargo must 
bô Consolidated, and then offset against the Bristol's whole loss in hull 
and cargo, 80 far as the latter go, and that the Bristol is to be held liable 
for one-half the excess only, the counsel for the claimants cite, in the 
absence bf any adjudications, the langùage of Mr. Justice Bbadley in 
the case of 7he Âlabcma, 92 Û. S. 696, where he says, in regard to the 
rule that each must bear half the damages: 

"The rule bas been thus applied when the ship and ber cargo constituted 
one opposing force, and a single ship the other; the entire damage to ships 
and cargo being equally divided between the two ships. Whereboth ship and 
cargo on one aide belong to the same owners, the case is no way différent f rom 
that of the two ships alona being injured. " 

Bepeated perusal of this passage, with its context, persuades me that 
no case like the présent was in contemplation of the court. No question 
in respect to the cargo was involved, nor any question as to the applica- 
tion of thé statutes limiting the liability of ship-owners; whereas thèse 
are the distinguishing features of the présent case. Where no question 
of limited liability arises, the langùage quoted is, doubtless, an exact 
statement ôf the law. In this case ConnoUy, the owner of the B^sie 
Rogers, by an amendment of his answer to the libel against him inpa-- 
aonam, hâs pleaded thé statiites in limitation of liability, and has invoked 
their beûefit in his défense. Though a foreigner, he is entitled to the 
benefit of them. 2%e Scotiand, 105 U. S. 24. I do not think the pas- 
sage above quoted was designed as any expression of opinion on the ques- 
tion hère involved. 

The importance of the mode of offsetting the damages arises wholly 
from the limitation of the liability of ship-owners for losses without their 
Personal fault. Aside from this limitation, it would be immaterial what 
method wer'e applied, because the damages in the end must be equally 
divided. It is still of no conséquence what method is pursued, if each 
vessel, with her pending freîght, is of sufiicient value to respond for her 
one-half of the whole loss. But whenever one of the two vessels is suffi- 
dent, ànd the other is insufficient, the loss, under the law of limited 
liability, is not borne eqnally; and the method of offsetting damages 
may then become material, making in this case a différence of neariy 
$5,500. 

Our statute déclares, in terms, that "the liability of the owner of any 
vessel for any loss, damage, or injury by collision, incurred without the 
privity 6r knowledge of such, owner, shall in no case exceed the amount 
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or value of the interest of guch ovner of such vessel, and her freight then 
pending." Rev. St. U. S. § 4283. This is the gênerai maritime law. 
Nothing could be more explicit than this language. It makes no dis- 
tinction between a ship-owner carrying his own cargo and one carrying 
another's cargo. So far as respecta a discharge from liability, the ship- 
owner in each case is entitled tO: that relief on the same terras. In 
neither case iâ he required to abandon his cargo, or any other property, 
save the vessel and pending freight only. Abandonment of the vessel 
includes abandonment of the claîm for damages for the injury to the ves- 
sel, though it doeis not include the claim for insurance. Place v. Nor- 
vnch dt K Y. T. Co., 118 U. S. 468, 6 Sup. Ct. Rep. 1150. Under this 
limitation, therefore, the value of the Bessie Rogers befor« collision, and 
her freight, viz., $34,807.25, or, what is the same thing, the value of her 
wreck after collision, togetber with the amount of her daim for damages, 
are the utmost limit to which the Bristol is entitled to ha;ve ConnoUy, 
as owner of the Bessie Rogers, contribute to the common loss. The 
owners of the Bristol are entitled to bave the whole value of the Bessie 
Rogers, Induding the claim for the loss of the ship and heir pending 
freight, specifically applied and offset against their own larger loss. 
This was the vôry point of the adjudication in the case of The Nm-th Star, 
106 U. S. 22, 1 Sup. Ct. Rep. 41. This spécifie application, by way 
of offset, of the loss arising to the ship Bessie Rogets, extinguishes ail 
daim for that item of damage^ amounting, according to the report, to 
$33^136.30, and leaves $1,67,1.05, the net salvage from the wreck, still 
to be accounted for by Connolly in réduction of, the Bristol's loss. Be- 
yond this,, the owners of the Bristol hâve no daim against Connolly, be- 
cause the statùte sets that limit to ConnoUy's liability. 

The Bristol, being worth $173,000, was legally bound to pay the losses 
of her cargo owners in full;'so that, as respects her, it was immaterial, 
in this case, whether the damage Was to her hull or to her cargo. The 
damages to both amounted to $46,696.74, or nearly $11,000 in excess of 
the whole value of the Bessie Rogers before the collision. To add the 
whole loss of the Bessie Rogers and of her cargo into one mass, and then 
to charge the Bristol for only one-half the excess of that sum over the 
Bristol's loss, would, in effect, bé appropriating $11,000 of ConnoUy's 
cargo to offset the Bristol's loss pf $11,000 in excess of the prior value of 
the Bessie Rogers. But this further offset of $11,000, in favor of the 
Bristol, cannot be legally had against Connolly, or his property, because, 
under the statute, that excess of $11,000 in the Bristol's loss over the 
damage to the Bessie Rogers, and her strippings and freight, constitutes 
no légal daim against Connolly. The statute, as I haye said, does not 
require the owner to surrender his cargo, or any other property, but the 
vessel and her pending freight only. When that has been surrendered, 
and the damages to the vessel offset, the owner's légal responsibility is at 
an end. Hence no further appropriation of his cargo, or of his claim for 
damages to his cai^o, can be made, in order to offset any excess of dam- 
age to the Bristol, any more than other property of his could be seized 
and appropriated or offset for a similar purpose. To mass the whole loss 
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on each side, and give to Connolly, or thé petitioners, only half the dif- 
férence, would be to abrogate the law of limited liability, as applied to 
thiscase. 

Again, to allow the offset of cargo as claimed, would be, in effect, not 
only to require Connolly to abandon to the Bristol's use $11,000 of bis 
cargo, but also to enforce a lien in the Bristol's favor upon the Bessie 
Kogers' cargo protowto,i.«., tothe extent of $11,000. But no such lien 
6h cargo for the torts of the ship is known to the maritime law, whether 
the cargo belong to the ship-owner or not. Such a lien finds no support 
in the text-books of English or Continental authors, and it is opposed to 
the ordinary practice of the admiralty. By this prâctice, the cargo, ex- 
eept for the collection of the freight due, cannot be held for the faults of 
the ship.' There being no lien beyond freight due, noproceeding in rem 
lies against the cargo for damages by collision, if the freight be paid, 
whether the cargo belongs to the owner of the offending vessel or not; 
and, if arrested, the cargo must be released upon the payment of the 
freight due. 

This rule was clearly stated by Dr. Lushington in the case of The Vic- 
tffr, 1 Lush.72; and it was applied by Sir Robert Phillimoke in the sub- 
séquent case of The Roecl^, h. R. 2 Adm. & Ecc. 363, where the offend- 
ing vessel was owned by the owner of the cargo, and the case was freè 
from any complicating cireumstanees. The cargo, having been arrested, 
was brdered released on the payment of the whole freight, on the ground 
that "the cargo is not respbnsible for the damage.'' 

Parsons, in his work on Shipping and Admiralty, (volume 1, p. 531,) 
says: "There is no lien, in favor of an injured vessel, on the cargo ladèn 
on board of the offending ship, although it belongs to the owner of such 
ship." English text-books state the same. 2 Kay, Shipm. 918; 1 
Maude & P. Shipp. 619, note; Mars. Coll. (2d Ed.) 78; Scrutton, Char- 
ter-parties, 199. 

Article 2l6 of the French Commercial Code déclares, in effect, the 
same Bmitation of liability with our own statutes. Commentitig upon 
this article, Boistel says (Précis de Droit, Comm. § 1189:) "If the owner 
is his own freîghter, he must abandon the amount of the freight which 
he would hâve paid upon anotherTessel, according to the priées curreht; 
bvi he *g never obliged to abandon the cargo béUmgîng ta himself." To the 
same effect see 1 Laurin's Cresp Cours de Droit Mar. 632; Valroger, 
Droit Maritime, § 264; Desjardines, Comm. Mar. § 289, p. 93. 

As respects freight, the rule just stated was applied in a case of col- 
lision by Sprague, J., in AUen v. Mackay, 1 Spr. 219, 224; and by th» 
suprême court of Massachusetts in a case of adjustmelit of gênerai aver- 
age in Spafford v. Dodge, 14 Mass. 66, 81. 

I find nothing in the caseorf The North Star, 106 U. S. 22, and 1 Sup. 
et. Rep. 41, affirmingl6 Blatchf. 80, confiicting with the above view, or 
requiring thé Value of CohnoUy's cargo to be offset before striking the bal- 
ance due from the Bristol. On the contrary, the language, as well as the 
principles of the décision, tends to the opposite view. In that case, the 
Ella Warley having beeii sunk and totally lost, and having obtained a 
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decree against the North Star foT half the différence in their respective 
losses, the owners made the extrenie claim that, upon her surrender as 
she lay at the bottom of the sea, they became entitled to recover half her 
full value aa against the North Star, although the latter had sustained 
considérable, though less, damage, The court rejected this contention, 
and held that the statute limiting the liability of ship-owners did not 
apply until after the loss "of. the two ships" had been added together, 
and offset; and that the statute then became applicable to the excess of 
the one against the other, as the case might be. But no question as re- 
spects the cargo of the Ella Warley was before the court. 

The language of the suprême court shows that the damage that is to 
be offset before the statute limiting liability is applicable is not the damage 
to caigo,,butthe damage"to both vessels" only. TheFrench authorities 
çited by the court are very clear upon this point; thèy indicate what the 
court intended. The passage from Boulay-Paty is iû référence "to the 
damaged parts of each ship," (page 22;) and Valin says, (volume 1, 
p. 179:) "The damage of which our article treats is to be understood 
only of the damage which happens to the two ships, exdudmg that done to 
the m&rckamdiae" . /Emerigon (chapter 13, § 14) says: "The kindof divis- 
ion provided, for by article 10 is an exceTptioUy v/hichis applicable to the 
ships only, vnthout embradng the mereha/ndise." Article 407, of the Code de 
Commerce, uging substantially the same language as article 10 of the 
ordinance of 1681, déclares, in terms, that the damage shall be paid by 
the ships that hâve caused and suffered it, (par les navires. qm Vaurantfait 
et souffai.) LiviîeS» tit. 7, art. 10. And Valroger, ip his récent work, 
(1886,) States it to be, without question, the Freneh law,:that only the 
damage to 1h?.sMp, i. e., not induding merchandise, is massed for divis- 
ion. For cargo, each is liable m sdido. 5 Droit Maritime, 109-135, §§ 
2115, 2118,2122. :,: ; 

By the German and Italian Codes, though there is no division of dam- 
ages in ca^C; of fliutual fault, each ship and each owner/to the extent of 
the value, of, the ship and freight, is, answerable m solidoior injuryto the 
cargo; and, the cargo owner does not eontribute to indémnity for the loss. 
German Code, §§.^736, 737, 452; Italian Code, §§ 6Q% 491. The Code 
of the Nethjérlands is similar. Sections 321 , 636. : . 

By the Middle Age codes it would seem that the damage to merchandise, 
if the coUisioû: w.as not willful, was a common average between the mer- 
chants tbemselves. Oleron, § 13; Wisbey, 67; Mars. Coll. 128. 

In the cases of The North Star, supra, the loss of the Ella Warley, it is 
said, "disoharged her portion of the common burden." The court fur- 
ther say, (page 29;) 

"Her delivery to the waves was tantamount to her surrender into court, in 
case ahO had' sucvived. It extinguished the personal liability of ber owners 
by the mère operatiion of the maritime rule itself. As thiere was no decree 
against her owners for the payment of money, there was no room for the ap- 
plicatioi» in their fâvor of the statute of limited liability." 

The liability, and conséquent loss to either vessel, doubtless includes 
what that vessel bas paid, or is legally bound to pay, for loss of cargo. 
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It makes no différence on board which vessel the cargo happens to be- 
Lmtmd v, Whitwill, 10 Ben. 688, 658; Tke Gdniina, 17 Fed. Rep. 271, 
272. But the loss "to the ship" does not include what the vessel has 
not paid, and what neither she nor her owner is bound to pay. Had 
the cargo of the Bessie Rogers belonged to athird person, neither the 
vessel nor her owner would hère hâve been bound to pay for it; nor could 
it bave been offset against the Bristol's damage, in order to Hmit the 
amount that the Bristol should pay. The language used in the case of 
7%e Nmih Star bas no more application to the présent case tban it would 
hâve if the cargo had been owtied by a third person. The damage to 
the Bristol is greater than that "to the ship" Bessie Rogers. ConnoUy, 
having sùrrendered his vessel and her strippings, and having suffered 
an offset of aU his claims for damage on her account, is under no fûrther 
responsibility for tbe Bristol's excess of loss. He stands, therefore, as 
respects the residue of his claim, i. e., for his loss of cAi^o, as any othèr 
cai^o owner would stand who was nevertheless affected with fault, and 
was, for that reason, entitiied to recover but half his damages. 

liiis construction of the law of limited liability works no hardship to 
the Bristol. She has ail the benetit of the responsibility of the other 
vessel, and of her owners, that the law of limited liability is designed to 
allow her ; and in affecting the claim of the cargo owner, as Owner ôf the 
vessel, with the faults of his master and crew, and thereby reducing the 
claim for loss of her cargo by one-half, the Bristol is charged with but 
half the suto she would bave been obliged to pay to any innocent 
shipper pf tbe same cargo, for the same loss. 

In what has been saii^ above it has been assumed that Connolly must 
be held tocontribute to the common loss, irrespective of his cargo, ail of 
his claim for damages for the loss of the ship, and any proceeds of the 
wréck, as a condition of the limitation of his liability. 

The commissioner's report shows a netsalvage upoiithe huU amount- 
ing, with interest, to $1,671.05, of which Connolly bas had the benefit. 
This sum is, in effect, the value of the strippings of the wreck. As more 
than this amount is ïiecessary to make up Cônnolly's one-half of the gross 
loss, irrespective of the cargo of the Bessie Rogers, the owners of the Bris- 
tol would be entitled to a decree for this sum of $1,671.05 in their suit 
against Connolly in pérsonam; and this sum, as between the same parties, 
would be applîed as an offset or part paymônt of the amount chargeable 
against the Bristol in the suit in rem. And, as the Insurance company 
stands only in Cônnolly's shoes, the same application and offset must be 
made upon their intervention in the suit against the Bristol; because the 
owners of the Bristol are entitled to the benefit of that offset against Con- 
nolly. The Oity of N<mmch, 118 U. S. 468, 502, 6 Sup. Ct. Rep. 1150; 
The GrecA Western, 118 U. S. 620, 524, 526, 6 Sup. Ct. Rep. 1172; The 
Eleanora, 17 Blatchf. 105; AUantic Mvi. Ins. Co. v. Alexandre, 16 Fed. 
Rep. 279, 282. ^ 

As respects freight, the commissioner's report shows nothing; appar- 
ently none was earned, as in the case of The Gréai Western, mpra. The 
value of the cargo, it must be assumed from the évidence, was taken ao- 
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cording to the raies of the ^dmiralty in collision causes, viz.: Its value 
at the time and place of shipment, as stated in the written admissions on 
which the value was found, which excludes any further question of 
freight. 

My conclusions, therefore, are: 

1. That the cargo of the Bessie Rogers, though belongîng to theowner 
of that vfssel, is not subject to any lien in favor of the Bristol, and net 
liable to contribute anything to inake good any part of the Bristol's loss; 
that ConnoUy's claim for damages for the loss of his cargo: is not liable to 
any offset on account of the excess of the loss of the Bristol in lier huU and 
cargo over the loss of the Bessie Eogers, i. e. , to the bark herself; but that 
Connolly must contribute the value of the wreck and freight, — the latter 
hère being nothing. ,, 

2. That the linsurance company is subrogated tothe rights of Con- 
noljy as cargo owner, and entitled to recover of the Çristol one-half of 
the aotual, loss on the cargo. It isentitled to no more, because the faults 
of Connolly's pjaster, as hi8;agent> affect his claim as, cargo owner. 

, 3, .Tliftt the owners of the BristjOl afe entitled to offset, as against ber 
whole loas,.;the whole claim of Connolly for the loss of th» Bessie Rogers 
herself; aqdto hâve further applied and offset, for their benefit, the value 
ofher strippings, viz., $1,671.05; and to nothing more. 

4. That Gonnolly.has no daim, to, any part pf the bi^lance herein found 
due from the Bristol, because tbis- balance arises whoUy from the lossof 
cargo, ail ojf which belongs, by ^subrogation, to the petitioners. 

5. Woolangham, the masterjiwbp was made défendant in the procès^, 
would hâve beep liable, if seryed, to bave made good to the Bristol the 
amount shewili be obliged tq pay above one-half of the aggregate loss. 
As he was not served, there can be no decree against hirn. 

Upon the commissioner's report, the sum due the petitioners, after the 
offsets allowed, will be as follows: 

Loss on cai^îo of Bessie Bogers, -' • • -, -$42,175 07 

One-half same, (decree in rem,) - - -, - 21,087 63 

Less net salyage on vessel, chargeable against Connolly, - 1,67105 

Balancé of amount due petitioners, ■ - -$19,416 48 

— With ihterest on the principal from the date of commissioner's report. 
Decrees may be entered accordingly, and the costs are divided. 
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The Tonawanda.' 

Jabvis and others v. The Tonawanda. 

{Oir<yu,it Court, B.D. Penngylvania. January 17, 1887.) 

MABrmrB Lmir— Lâches. , . 

Unregistered and secret maritime liens may be enf orced against a vessel in 
the hands of bonaflde purchp,sera, unless the holders of snch liens hâve t>eei;i 

fttilty of négligence or lâches. See the Same case, reported at length, in 27 
'ed,Rep.575. 

in Admiralty. 

Appeal from district court. See 27 Fed. Rep. 675. < 

Etdng & WilMams, ioTlihel&ntB. 

Henry R. Edmwnds, for féspondents. 

MdKïîNKAN, J. The défense of thë l'espondents in this case îs appar- 
ently so équitable, and therefore meritorious, that I hâve examîned and 
considered the whole case with an earnest désire to make that défense 
effective against the claim of the libelants. . They hâve dpne notKing, 
and hâve not forborne to do anything, in my judgment, which préolûHes 
the assertion by them of any just or légal reasori for denying their ïi'abil- 
i,ty.; They were bona fide purchasersof the vessel, fronp its real as k?ç1J as 
ostensible owners. They feçeived assurances of the freedom of "tlié vepsel 
froin ail ],îe,ns and chafjges, and they took frdin their véndor a conveyaiice, 
wiihhis Personal warrarity, which was rendered ineffectiye by subséquent 
insblyençy. Hence they bad a right to believe that they had paid the 
full considération for their purchase for which they were, in any wise, 
bound. But the libelants held an unregistered and secret lien upon the 
vessel, •which they had an undoubted right to enforce, unless they hàye 
lost it by their own négligence. Greater promptitude on their part in 
tracing the ownership of the vessel, and in demanding payment for their 
debt from the purchasers of it, might hâve enàbled the latter to protect 
themselves by a resort to their vendor ; but I am constrained to thé con- 
clusion, by the pressure of decided cases, that they are not chargeable 
with sucii lâches as will subject them to the loss of their remedy against 
him. This is fuUy and satisfactorily described in the opinion of the 
learned judge who decided the case in the district court. I therefore 
Adopt h^s views, and now order that a decree be prepared aijd entered 
in this court for the same sum décreed by the district court, in favor of 
the libelants, and against the respondents, with costs. 

'Bepoited byC. Berkeley laylor, Esq., of the Fhiladelpbia bar. 
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' Thb.Bean±iow.* 
,/</ ■ The 'Pessababia. .. 
BoYLE, Master, etc., ». The Bessababia, eto. 
{JHstriet Court, E. B. South Ca/rolina. February 8, 1887.) 

1. SAI<yAeB«*-UKKKCfi!BSAST AsSISTAITCIi.. , 

Obc who Voluntarily goeaiio theitissistance of a yesael in distress, with the 
intent and ]io{$e of aiding her, but who fails to arrive until his assistance bas 
ceased to be necessary, is net entitled to compeusation as a salvor, nor is hls 
ttatua altered by reason of the circumstance that he partidpated in the efforts 
to save the yessel, if at the time of arrivai his assistance was not required. 
S. Samk— CosTS — Uniïbcbssabt AsstsTANCiï— Intbnt— Effecit OP. 

While one who goes to the assistance of a vessel in distress, but who fails to 
arrive until the necessity for his aid bas, ceased to exist, çannot claim as a 
Balvor, the court will, in considering the question of co^ts, hâve a due regard 
for the intent and hope of the libelant, and, if it appears that the efforts of 
the l^belaqt^^ere made with the i&t{Bnt and hope of rendering assistance, tho 
costs will be divided. 

In Admiralty. Libel for salvage. 
A. &. Jlia^<OTi, for libelant; 
.''MteA«H A SmitÂ, for ckimant. 

SnioiWroN, J. On the mbrning 6f the eîghteenth January, 1887, about 
Tbalf past 12 A. M. , a fire broke put în thé Bessarabia, then loadiug with cot- 
ton în the port 6f Charlestou, at Atlantic Wharves. The steam-ship was 
biiilt in compârtmënts. One of thèse fot^ard was divided into two parts 
bjr wopden bulk-heads. There were in the ship, when thé fire broke 
oi^t, sôme 1,100 baleS of cottpn. Àbout 4C)0 of thèse baies were in the 
dpïnpartment aft, the rem^hder were in the compartment forwârd. 
Sniôke was seen coming ont of the forward hatch, àud the fire wâs evi- 
dentiy in the forward compartment. The àlarm of firè was first given 
jjy the' watch on the ship. The toaster pf the steam-ship, coming on 
déck, set his purap going, and sent a streani pf water down the forward 
ha;tch with the ship's hose. He soùnded no alarm froni his vessel, but 
herëquested the watchman on the wharf to sound the City fire alarm, 
ânâ thus to summon the city fire depàrtment. In fivé minutes this was 
àpnë. The fire departiheftt rêsj)piidëd at once, àttd were on the scène of 
action in five or six minutés àfi^r the alarm was soundéd, with five steani 
.firei-èhgines,. having four othçi^ în resérvç. As s6on as the fire de|)artmerit 
^irrîvëd, its chief took clia,rêè 6t ttié 'fire, ■v^ïtti, thé fùU concurrence of the 
master of the steam-ship, and'iri a short time had 4^ and soon after- 
wards had 10, streams pf \ï'ater pouriiig into the, forward hatch, from 
hose discharging eàch àbout 1800 gallohs 6f water a rdîriùte. Thissteàdy 
Btream of water produced its natural resuit. The fire was at once under 
control, and after some time was subdued. After the fire was oui, and 

'Beported by Théodore M. Btting, Esq., of the Pbiladelphia bar. 
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the city ère department hadleft the sieam-ship, some fire appeated on 
several baies of cotton in the second division of this fptwàrd compart- 
ment. ' This was extinguishéd easily, the hold being full of water. 

When the first alarm calling ont the fire department was sounded, the 
libelant was at home in bed, about two squares from his tug, which was 
lying at Adgers' wharf. He was roused at once, dressed, went to the 
tug, ând, her fires being lit, got up steam, and proceeded to the Bessa- 
rabia. He fixes the time at which he reached the steam-ship at a quar- 
ter to 1 . It is immaterial to fix the exact minute. AU of the witnesses 
agrée thiat the tug reached the steam-ship just about or just after the pin^ 
nace had been let down into the water. The pinnace was lowered in 
order that it should go to the bow of the steam-ship, and carry a line 
from her to the next dock. This was done undeir the direction of the 
chiefof the fire departmentv for the purposé of preventing the steam-ship 
from listing, because of the quantity of water which was pouring into 
her. Its purposé was to keep thè steamship on an even keeî. This was 
done to facilitate the extîfaguishment of the fire. The tug, on coming 
alongeàdê bf the steam-^ship, wàited until the pinnace was clear of her, 
and then oaUe<l to some one on the deck of the steamship to take her 
lines. This was done by the carpenter, in the présence of the second 
mate. The latter hâiled the tug, and a«ked why she came aldngside, 
and if 'She had ord«rs to iow the ship from the dock? No reply was 
heard to this query. As soon as libelant had made his tug fast, he 
went On board the Bessarabia, and soon had the hose of the tug passed 
iûto the steamshîp. Hei ÛM not ask for nor report himself to any ofiicer 
of the ehi]^ or of the fire department. There is, again, some conflict of 
testimony upon the point whether the tug pum^ed any water into the 
ship Ot not. I find that the hose of the tug, with or without a nozzle, 
was passed into the forward hatch, and did pour a stream of water for 
BOme miiïUtes, between five minutes and a htdf hour, and that^ as sôbn 
as this was observed, the hose of the tug was taken away by the concur- 
rekt ' acti'OTï of the master of thé steam-shiii and thé chief of the fiie' de- 
partment; that there was nd résistance to this on ihë part of the libtelarit. 
He remained alongside of the steam-ship ir» ais tug- a short time after- 
wards, when he was ordered away. The tug was provided with hose 
about two to two and a half inches in diameter. 
The value of the ship is, ----- - $75 000 

The cargo, ...... 45 000 

$120 000 

Of the cargo there was damaged by water, baies of cotton, - 585 

Byfire, 119 

By water, slight, -.,-.-. 35 

This cotton bas ail been sold for $21,056 gross. 

Is this a salvage service? "The relief of property from an împending 
péril of the sea, by the exertion of those who are under no légal obliga- 
tion to render assistance, and the conséquent ultimate safety of the prop- 
erty, constitute a case of salvage. It may be a case of more or less merit, 
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according to the degree of péril in which the property was, and the dan- 
ger and difficulty of relieving it^ But thèse circumstances affect the de- 
gree of the service, not its nature." The Alphomo, 1 Curt. 376. One es- 
sential élément in estimating the compensation for salvage is the degree 
of the danger from which the property was rescued. The Blachwall, 10 
Waim; The Sandringham, 10 Fed.Ilep. 57S. 

In ordèr then to constitute a salvage service, the property must hâve 
been in péril, and must h'ave been relieved by the services of the perspn 
claiming salvage, either rendered alone, or in combination with others; 
and the safety of the property, miist hâve been conséquent on — -that is to 
say, a conséquence of-— such services, in whole or in part. The fact bas 
been found^ that thé tug came alongside of the steam-ship after the latter 
had been placed, svithfuU concurrence of her master, in the charge of the 
■city fire department; that this department was fuUy equipped for such 
service, havdng five steam fire-enginea on duty actively, and four ia ré- 
serve; Ithat.thefire departm©nthad:the fire under control,and extinguished 
it; that ; the shipwâs in no dtogerj and that the fire could not spread in 
her cargo;! that the fire itself wasdiminishing, and the vfessel was being 
■fiUed'with water at the rate of from 5,000 to 8,000 gallons per minute. 
When the tug arrived the ship and cargo, to àll in tents and purposes, 
were already saved. Under theSe circumstainces, the libelant could give 
no assistance. None was needed. He could not bave contributéd to- 
wardstheisafetyof the ship! and cargo, for when he reached the steam- 
ship she was under the contrbl of the department, and her safety thus 
insured. i There.can be no doubtj however, that the libelant went to the 
Bessaiabia with the intent and hope of aiding her. Courts always favor 
ihtent of thiskind. If, when he reached the steamer; he had communi- 
cated with her. ofHcers, orany one of them, or with the fire department, 
tendering bis aid, and if, when ordered away, he had remonstrated, a 
difierent rdsuit might bave been reached. At ail events, he should not 
bepunishedi! . 

I am of thé opinion that he is not entitled tosalvagej and that the libel 
should be dismissed, the costs to be divided. 
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HoLDEN and others v. Whiting. 

{Oireuit Oourt, D. Maagaehvsefts. February 18, 1887.) 

EsTOPPBL — Of Battk bt Eecosd of Vote — Fbattdulent Altération— Sale 

OP MOETGAGE. 

The secretary and'treasnrer of a savings bank fraudulently altered the 
record of a vote of tbe trnstees autborizing him to discharge and release ail 
moTtgages belpngine to the bank, by interpolating the word "assign, " and 
then assîgned one bi the mortgages for f uU value to A- Seld, that the évi- 
dence showed that the transaction was a sale, and not a pledge; that the pur- 
chase Wias made on A.'8 own account, and not on account of a national bank, 
as claimed, and. that the purchaser acted in good faith and without notice of 
any fraad; that it was immaterial whether the signature to a certifled cbpy bf 
th* JêCord received by the purchaser through the mail (sent, as he supposed, 
by the secretary in fulflllment of his promise to that eflect) wàs afor^eryof 
the seoretaiy/s name or not; and that the purchaser obtained a gqod title by 
estoppel àgainst the bank; following certl^in cases involving similar fraudu- 
■ lent trftQsactionB of the same oflacial. 

In Eqiiity. 

JBêïyV F. Butler and Sobn Bamcrofi, for complainants. 

J. Oidbbott, ioT deietidaDt. 

CoLT, J. This is a bill in equity brought by the receivers of the 
Keàding Savings Bank against the défendant, to obtain the reconveyance 
of a number of mortgages claimed to belong to them as receivers of the 
bank. On March 22, 1879, the bank faUed. It was discovered about 
this fânie that N. P. Pratt, lie secretary and treasurer of the bank, had 
fraudulently disposed of a, large part of the assets. By a vote of the 
trustées, passed in 1876, the treasnrer was authorized to discharge and 
rdease ail mor^ages belonging to the bank. This record was altered by 
Pratt so as to read "discharge, assign, and release." By means of this 
fraudtdent interpolation Pratt succeeded in disposing of a large number 
of mortgages. The rights of purchasers of thèse securities bave several 
times been before the courts for adjudication. In Whiting v. WéUingbm, 
10 Fed. Rep. 810, Judge Lowell held that a purchaser in good faith 
without notice obtained a title by estoppel against the savings bank by 
virtue of the certificate of its recording ofScer that a certain vote was 
found lipon its record. This décision was followed in Cmn. v. Reading 
Sav. Bavk, IW Mass. 431, and in Holden v. Phdps, 141 Mass. 456^ 6 
N. E. Eep. 815. 

The défendant, derived title to the notes and mortgages in controversy 
through John F. Kimball, président of the Appleton National Bank, 
and those for whom Kimball acted, and it is admitted that if Kimball, 
andthose for whom he acted, had no title, the défense fails. 

The position is taken by the plaintiffs that Kimball had notice that 
thèse securities were taken contrary to law, and that he is guilty of fraùd. 
Assumingthat notice and fraud on the part of Kimball are charged in 
the bill,'Whi6h th© défendant dénies, I can find no sufficient proof to 
Bustain thèse allégations. Il is in évidence that during the years 1878 
v.29F.no.l7— 56 
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and 1879, owing to a feeling of insecurity on the part of deposîtors 
towards savings banks, it was customary for the banks to raise money 
by assignment of their securities or otherwise to meet demands. It is 
shown that Kimball purchased mortgages from other savings banks in 
Massachusetts. The fact, therefore, that the Reading Savings Bank 
wanted to dispose of some securities to raise money was not exceptional 
in its character. There was nothing in it unusual, or calculated to ex- 
cite sui^rise or to put a person upon his guard. Nor, upon the évi- 
dence, was there anything unusual, or calculated to arpùse the suspicion 
of a person of Kimball's banking expérience, in permitting the treasurer 
of a savings bank to assign securities. A strong fact going to prove 
Kimball's gopd faith is that he paid fuU face value, including interest, 
for thèse mortgages. There is no évidence to show, that Kimball had 
any such relations with Sidney P. Pratt, the son of the treasurer, and 
engaged with him in defrauding the bank, as go to proye any knowledge 
on his part of anything irregular. I hâve carefuUy examined the trans- 
actions with which the son was connected, and which it is clairaed are 
calculated to throw suspicion, atleast, upon Kimball, and, in my opinion, 
the facts do not watoant any such inference. I hâve no reasoii to doubt 
Kimball's statement that he never saw Sidney P. Pratt but obce to rec- 
ognize him, and never had any conversation with him. The plaintiffs' 
charge of fraud or notiôe is not sustàined by proof . 

Another ground relied upon in this case is that the certificate received 
by Kimball was not a copy of the record of the bank with its fraudulent 
interpolation, but was a forgery of such record. The copy received by 
Kimball haâ the word "assign" plaoed before "diècharge," while the 
fraudulent record places it after. The copy Kimball produces is the 
same as the copy found ia Thompson's diary, Csee Holdm v. Phdps, 141 
Mass. 456,:5'N'.f E. Rep. 815,) which was raade by Thompson at least 
several months before th« first purchase by Kimball. It also appears 
that the body of Kimball's copy is probably not in the handwriting of 
N. P. Pratt, but of his son, Sidney. As to the signature of this certifi- 
cate, another son of Pratt testifies that he does not think his father wrote 
it; and Soloh Bancroft, one of the receivers of the bank, testifies that he 
is familial with Pratt's writing, and that hè is quite confident it was not 
written by him. ^ 

By this means the plaintifis undertake to eslablish that Kimball's 
certificate waSi not sent to him by N j P. Pratt, the treasurer and secre- 
tary, but that it came from Thompson, and was a forgery. Kimball 
swears that lie asked Pratt if he had aùthority to assign mortgages; that 
he said he baâ, and woûld furnish a copy of the vote; and that, immè- 
(iiately aftér, he sent him the certificate, which he produces, by mail. 
This évidence stands uncontradicted. 1 think the défendant has fairiy 
màide oût that the certificate, which is, in substance, a copy of the record 
.of the bank, was received by Kimball from N. P. Pratt, secretary and 
treasurer, in the course bf negotiating the sale of the first mortgages pur- 
chased, and it follows that, whether forged or net, it binds the bank as 
against an innocent party acting in good faith and without notice. 
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The ppînt îs t^ken by the plaintiffs that the receipt given by Kiraball 
or theÂppleton Bank shows, as to the secureties itcovers, that the trans- 
action was a pledge, and not a sale. This question has already been 
carefully considered in Whiting v. WdlmgUm and Gom. v. Reading Sav. 
Bank. In the conclusion there reached, which is adverse to the plain- 
tiffs' contention, I concur. There is no force in the objection that thèse 
purchases were oxf. account of the Appleton National Bank, and that, 
therefore, no title passed because national banks are prohibited from 
takipg mortgages. The évidence is far from supporting the proposition 
that thèse purchases were made on account of the Appleton Bank; but, 
even if they were, it could not avail thèse plaintiffs. NatioTial Bank v. 
Matthewa, 98 U. S. 621; Natimal Bank v. Whitney, lOS "U. S. 99; Portier 
V. NaiimdlBanh, 112 U. S. 489, 5 Sup. Ct. Eep. 234; Eeynolds y. Na- 
timal Bank, 112 U. S. 405, 5 Sup, et. Rep. 213, 

ï fipd nothing to take this case ont from the décisions in WhUingy. 
WeHingUm, Oom. v. Reading Sav. Bank, and Holden v. Fhdps, and there- 
fore the bili Bbould be dismissed, with costs. 



TocK ». OiiDS and others. 
(Oireuit Cowrt, W. D. MieMgan, 8. B. October Term, 1886.) 

OosTS— WrrNB.ss Making Examination op Dock. 

A fee to wltness for his services in making a prelimînary examinatioii of 
^Sam'lioefiuirkq'ao, a certain dock, the exact location of which was in question, 
cannot be ulowed to be taxed as costs. costs being the créature of statute, 
and the statute not authorizing such an allowance; and it is immaterial that 
the BUTVey was made in ordér that intelligent testimOny might be given ut>on 
the question of location. 

Same— Somcitob's FBjœ for Taking Dépositions. 

Kev. 8t. U. 8. § 834, allowing an attorney's or solicitor's fee of $3.50 for 
each déposition taken and admitted in évidence in a cause, does not apply to 
dépositions taken before any of the regular examining offlcers of the court, 
in the ordinary way of taking dépositions, or before some person agreed on 
by the parties to act as examiner, but applies only to dépositions taken Ae iene 
esse, and in siich other cases, not within the scope of the ordinary method of 
taking testimony in causes pending in the fédéral courts, as may arise. 

Bamb— WrnsBss Fbb to Pahty, to Action. 

A witness fee to a party to the action is taxable in thë fédéral court as costs, 
provided the party catises it to appear by his affldavit, annexed to his bill of 
costs, that his attendance was solely for the purpose ot giving his évidence 
in the action, and not to assist in its management. Although thèse facts do 
not appear by the affldavit in a cause, yet, where the omission is not excepted 
tb, thé fee wiU be allowed as àlrèàdy taxed, upon the pàrty flling an affldavit 
BtatingiÛie facts. I^q allowance of traveling feBa can be made where the 
party -does not appeal, from the disallq wance thereof by the clerb:* 

In Èquity. On motion for ret^ation of costs. 
Taggart, TfcAroft <fc Ganson, for oomplainant. 
Dart<Sç(MlaadQ,Â.Wolf,{Qide{enda,aia. 
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Sbvéeens, J. The complainant's costs in thïa cause having been 
taxèd, a motion for retaxation thereof is now made, presenting thrée 
points for détermination: 

Mrst. Exception is taken to the allowance by the taxing ofScer of nine 
dollars for a survey made by onè of the witnesses of the locus ïn quo, a cer- 
tain dock, the exact location of which was somewhat in controversy in 
the casé; The regular fées of this witness in the case appear to hâve 
been dûly taxed according to the provisions of law, and this item of nine 
dollars is not for his fées as a witness, but for his services in making a 
preliminary survey of the dock for the purpose of qualifying him to tes- 
tify with précision as to its situation. However désirable it may hâve 
been in the interest of the complainant that such survey should be made, 
in ordei" that intelligent testiinony upon that subject might be presented, 
and reasonable as it might seèm, aa an abstract proposition, that he 
should be compensated for the expenditure thereby incurred, as a ques- 
tion of law I itave no doubt that the item must be disallowed. Costs 
are the créature of statu te law, and there is nothing'in the statutes reg- 
ulating the taxation of costs which would justify the allowance of this 
item. 

Second. Exception is also takeh to the allowance of $10 as soliciter 's fées 
for the taking of four dépositions in the cause, which were taken at Pe- 
toskey, before John G. Hill, Esq., pursuant toan order of this court, 
based upon the stipulation of the solicitors in the cause, constituting 
him a spécial examiner for that purpose. It will be seen, therefore, that 
thèse dépositions, although not taken before a regular examiner of this 
court, were taken in strict analogy to the ordinary practice of the court 
regulating the taking of testîmony in causes, and that the authority to 
take them was conferred by the court in compliance with the stipulation 
of the parties. I do not think that the statuts providing for the taxa- 
tion of attomey's or solicitor's fées for taking dépositions covers, either 
by its express terms or by any fair interprétation thereof, dépositions 
taken before any of the regular examining officers of the court in the or- 
dinary way of taking testimony in equity causes, or, as thèse were, be- 
fore some person who, pursuant to the stipulation of the parties, is em- 
powered to act in lieu of such an examiner. It is probable that the stat- 
utory provision was intended to provide for compensation in cases where 
dépositions are taken de bene esse, and in such other cases, not within the 
scope of the ordinary method of taking testimony in causes pending in 
4he fédéral courts, as may arise. ,The exception to this item must also 
besustained. 

The third exception relates to the allowance of an item of three dollars 
,tb the complainant for his attendance as a witness. The bill, as pre- 
sented to the taxing officer, «ontained a charge also for complainant's 
traveling fées as a witness, but thât charge was disallowed by the clerk. 
The objection to the allowance for his attendance as a witness is put upon 
the broad ground that witness féeS' for a party are not taxable at ail in 
this court. I cannot assent to that proposition, but shaJl hold that in 
this court, as is held in the courts of the state, a party is entitled to 
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wîtness fées for his own attendance and travel , provîded he causes it to 
appear by his affidavit attached to the bill of costs thât his attendance 
was solely for the purpose of giving his évidence in thè cause, and not to 
assist in its management, and that the travel was solely for the purpose 
of giving his évidence thérein. Thèse facts do not appear by the affida- 
vit filed in this cause, nor is the want of such showing excepted to spe- 
cifically on this ground by the défendants. Under. thèse circumstances, 
the complainattt's fées for attendance as a witness will be allowed as al- 
ready taxed, upon his filing a supplemental affidavit in conformity to 
this opinion, but he'cannot now be allowed his tràveling fées, as he did 
not appèal from the disaJlowance thereof by the clerk. 



. . Cheney, Ex'ry etc. , ». Stone and others. 
' (Oireuit Oourt, J). Webraska. 1886.) 

1. LlMITATIOIÎS— Note— MOUTGAGE FOKECLOSURE— PimCHASB POB Valttb. 

In a suit to f oreclose a mwtgage brought within the 10 years limited for 
such suit by the statutesof Nebragka, the plaintiff isnot deprived of the hehe- 
flt 6f the ract that h* is a purchaser for value, and beforè maturityt of the 
notes and mortgage, by the fact that the statute of limitations has run on the 
notes.' „ 

3. Negotiablh Paper— ]Possb8sion—Pee8umpti6n. 

Possession of hegotiablepapér duly iridorsedis iwî«îa/acî« évidence of Jona 
Jîcie purchase for value before maturity.* 

8. MOKTGAGH FOEECLOSUBK— ClAIM OP BONA FiDE PURCHASEE— EVIDENCE. 

In an action brought in Nebraska by one claimiug to be the executor of a 
former résident of New York to f oreclose a mortgage of which it was claimed 
that the têstator was a bonafide pUrohaser before maturity, it appeared' that a 
fprmer action to f oreclose had been brought by the têstator in his life-time, 
but was dismissed on account of the failure of the plaintiff to submit to ex- 
atninatiph; that în that action défendant took ont an order for plaintifE's ex- 
àminatidn; and at the appointed time and place, the place being an office in 
New York city, a man presented himself claiming to be the plaintifE. but, when 
questioned about his name, seemed embarrassed, and immediately left the 
room, and did not reappear fbr examination. It was also shown that the ex- 
ecutor, who claimed to hare himself sold the mortgage to the têstator, wrote 
letters to the mortgagor urging paymant of the interest due on the mortgage 
aftet the date of the alleged sale. Held, that thèse circumstances were not 
Bufflcîent to justify a conclusion that there was no such person as the allégea 
têstator, and that the pretended sale was flctitious, as against the positive 
testimony of several witnesses to their acquaintance with the têstator, and 
their knbwledge of the circumstances of the sale. 

4. FoKBiGK ExBctTTOB— Action by— Kight to Maintae». 

In, a State where an executor appointed in another state is allowed to sue 
like any other non-resident, the right of one tomaintain an action as such an 
executor. on securities in his hands, is sufflciently shown by the production of 
létters testamentary issued by a county court of another state having général 
Juiiisdiotion of the settlement of estâtes, although the têstator was a résident 

* See Cheney v. Janssen, (Neb.) 29 N. W. Eep. 289, and note ; Chenev v. Woodruff, M. 
276, and note. 
»See Manistee Nat. Bank v. Seymour, (Mioh.) 31 N. W. Eep. 140, and note. 
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'of a third state wten he died, and the récitals of tlie letters only show ttat 
he had property in the state, and not In the county where the letters were Is- 
sued, and there îs no évidence of the will being probated thére.* 
6. JuboMENî-— Of Dïsmissal— Whbh a Bar. ~ . 

If a suit is dismissed on accoùnt of the failure of plaintiff to subinit himself 
to examinstion, the judgment is not a bar to a subséquent suit. 

Action begun July 12, 1884, to foredose a mortgage given to secure a 
loan of $1,000 andinterest. Thegre were two notes, and ten interest 
coupon notes, which, ^ith the mortgage, were dated July 16, 1872. 
The principal notes were payable in five years; the coupons, inone, two, 
three, four, and five years, respectively. Usury, statute oflimitîitions, 
and former adjudication, among other défenses, were set up. 

Among other évidence the défendant introduced a déposition of P. D. 
Cheney, taken in another suit, to which were attached letters written by 
Cheney, dated in July and August, 1876, urging payment of the interest 
coupons. Cheney testified, in the présent case, that he sold the notes 
and mortgage sued on in April, 1876, to the testator, William G. Davis. 

C. E. Magoon, (0. P. Mason, of counsel,) for complainant. 

S. P. Davidson and T. Appleget, for défendants, claimed, among other 
things, that the défense of usury was not avoided by the fact, if shown, 
that plaintiflPs testator was a bona fide purchaser bf the notes for valucj 
and before maturîty, as the five-years statute of lithitatibns had run on 
the notes; citing Chmey v. CoopeTy 14 Neb. 419, 16 N. W. Eep. 471. 

Breweb, J. This is an action to foredose a mortgage. Several dé- 
fenses, such as usury and the statute of limitations, are interposed. 
Many of the questions presented by the pleadings tiave been already 
considered by mé in prior cases in this district of a like nature, and fur- 
thér référence ^0 them is unnecessaTy. Some of thém, hâve also been 
considered by the suprême court of this state, and my conclusions, I am 
hatopy to staté, Were fuUy in accord with those of that léarned court. 
Chmey v. Gqoper, 14 Neb. 415,. 16 N. W- Rep. 471,; .PAenej/ v. Woodruff, 
29 N. W. Rep. 276; Mwndy v. Wkiftemore, 15 Neb. 647, 19 N. W. Rep. 
694, 

Two matters are, however, presented which requii-e notice. 

1. Complainant claims that his testator was a bona fide purchaser be- 
fore maturity. Défendants insist that the testimony fails to esfablish this 
fact. It must be borne in mind that the possession of negotiable paper, 
duly indotsed, ia prÏTna fade évidence of a bona fide ■ptirchase before ma- 
turity. Concède, for the purpose ofthis argument, that usury in the 
inception of the paper, which in this case is abundantly proved, does 
away with the prima fade évidence from such possession. We hâve the 
positive testimbniy of two witnesgeà, complainant and his hrother, to the 
purchase, its time, amount paid, and by one, at.least, the information 
given to the purchaser. The circumstances thus disclosed^ show a pur- 
chase before maturity, payment of full value, and indicate entire igno- 

'See Lewis v. Adams, (Cal.) 11 Pac. Eep. 833, and note; Moore v. Jordan, (Kan.) IS 
Pac-Eet). — . • - 
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rance otf thie- part of the purCh&ser of the matter attending the giving of 
the notes and mortgage. As against this, there is no direct testimony. 
That ^hich is rélied upon is this: Testator in his life-time brought an ac- 
tion in this court to foreclose this mortgage. Défendant sought to take 
his testimony, and obtainêd an order for his examiriation. Failing to 
subniit himself to such examination , the court dismissed the action. Of 
course, such dismissal is no bar, — présents no case of res adjudicata. 
Chmey v. (hoper, 14 Neb. 415, 16 N. W. Rep. 471. Further, there is 
the testimony of one witness that he attended at an office in New York 
city, in béhalf of défendants, at a time fixed for the examinatiou of the 
complaihant; that a gentleman appeared and was sworn, gave his name 
as William G. Davis, the complainant, but, whenasked what the initial 
"G" stood for, seemed confused, and repeated the letter "G" three times, 
said "George," and immediately thereafter excused himself on the plea 
of a prior engagement, and never reappeared for examination. In ad- 
dition, twoletters of'Cheney, the complainant, are produced, written 
after the tiine of the sale testifted to by him, urging, in behalf of the 
leiider, the payment of the overdue intereet. The inference sought to 
be drai^n frbm this is that there was no such person as William G. Davis, 
the aileged testator; that he was a myth; that the pretended sale was 
fictitious ; and that Cheney was ail the while the real owner. The infer- 
ence is îar-fetched. Sevèral witnesses testify to an acquaintance with 
and knoMédge of William G. Davis, The reality of such a person is 
established; His condudt at the examination may create a suspicion, 
but that iô ail. Cheney's letteï*, even if évidence against the defendant's 
estate, dohtains nô assertion ôf title bt déniai of sale. It is such a letter 
as înightwéll come frbm the original negotiator of the loan, still the 
owner of â SihaU note unpaid, and recogniàng thé duty of doing what he 
can to obtain payment of the interest on the principal notes. Neither 
of thèse màtters are sufficieût to overthrow the positive testimony as to 
the bonafides of testator's purchase. 

2. The bther matter is this: Complainant sues as exécuter. In his 
bîU he allèges the death of Davis, and his appointtaent as executor by 
the court of Christian county, Illinois. He produces his letters tes- 
tamentary, but no copy of the will. The letters recite the death of 
Davis, " late of the county Of New York and state of New York." The 
answer dénies that there was any such person as William G. Davis, that 
Cheney was executor, or that tiie Christian county court ever had juris- 
diction to appoint Cheney executor. That there was such a person as 
Davis, is, as I hâve said,clearly established. He was domiciled in New 
York at the tlnae of his death. There is no testimony showing that his 
will was probated in that state, or that he had any property in Christian 
county, Illinois, at the time of his death, and nothing except the récitals 
in the letters to show that he had any property in the state of Illihois. 
Now, upon thèse faets, it is contended that, in the absence ôf the wUl, 
it cannot be presumed that the executor bas authority to collect thèse 
notesyhecause that will may hâve provided some other disposilipn of 
them; that as the testator was, at the time of his death, domiciled in 
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New York, the prîmary jurîsdictîon for the settlemMit of hîs estate is 
vested in the courts of that state; that there the will must first be pro- 
bated; and that in Illinois there can be only ancillary administration, 
and that limited to property in that state; and, finaîly, that, as it is 
not shown that testator left any property in Christian county, the courts 
of the county had no jurisdiction of the estate even for purposes of 
ancillary administration. 

Neither of thèse propositions can, I think, be sustained. ïhe county 
courts of Dlinois hâve gênerai jurisdiction of the settlement of estâtes of 
deceased persons, with power of appointment of executors and adminis- 
trators. Eev. St. Hl. c. 37, § 69. The presumption as to their actions 
is that ihey are rightly donc, and that the authority oonferred upon an 
exécuter to actwithin their jurisdiction was lawfully. granted. Chignon 
V. Astor^ 2 How. 319. The, letters testamentary prove the authority of 
the executor to act for the estate. He has possession of thèse securities. 
Prima facie it is his right and duty to coUect them. This is not a case 
in Tvhich the securities are in the possession of another représentative of 
the estate appointed by the courts of the state in which the property is 
situate, as in Noonan v. Bradky, 9 Wall. 394, or where full authority 
to sue is not given by the statutes of the state in which the action is 
brought. The statute of Nebraska is gênerai and full in its terms: "An 
eiecutor or àdministrator, duly appointed in any other state or county, 
may commence and prose^cute any action or suit in any court in the 
Btate, in his capacity of executor or àdministrator, in like manner and 
under like restrictions as a non-iesident may be permitted to sue." 
Comp. St. Neb. 1885, p. 324, c. 24. Jf the wiU contains any restric- 
tions upon the power of the executor to collect or make any other dispo- 
sition of thèse securities, the défendants should hâve proved the fact; 
otheïwise the debt which they owe the estate they sh,ould pay to the 
proper représentative. Thèse are the only questions presented which I 
deem it necessary to notice. 

A decree will be entered in favor of the complainant as prayed for. 
It is admitted that the case of Chenety v. Brovm is similar, and a like de- 
cree will be there entered. 



Bbanch v. Davis àùd others. 

' (CïrcMtï Court, M. D. Alabama. November Tenu,. 1886.) 

BOHD OF Probate JtrDGB— Liability on— Pailukb t6 Makb Tax-Roi.1.— 
Code Ala-P 435, 689. 

The duty ^mposed by Code Ala. § 485 upos the probate judge to make and 
deliver a f^^-roll to the taz coliector, upbn the levy of a taz by the county 
commi9;sibnërs, is a duty incident tO his office as judge, and not as commis- 
Bloner.'and for neglect of it an action ean be maintained upon his bond by a 
judgn^e^t creditor of the county, to pay whose Judgment the tax was levieû, 
under section 689 of the Code, providing that a bond of a probate judge may 
be suéfd by aiiy one sustaining an injury by th* failure of tiie judge to perform 
certain speoifledduties, or "any other officiai duty." 
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2. SaME— MEAStTRB OF BaMAGES— JUDOMBÎTT CEBDITOE OF COtWTT. 

The measure of liability of a probate judge, or his sureties, to a judgment 
créditer of the coùnty, for his failure to make and deliver the tax-roU to the 
tax collecter, after a spécial levy to pay the jud^ent, is the actual loss and 
trouble cauBed to plaintifl by the delay and the failure of the proper offlcer to 
cellect the levy, but not the amount of the judgment, nor the amount -which 
the levy -would hâve yielded, if cbllected, although the levy has hecorae funciut 
by the delay, uniess it is shown that, in conséquence of the delay, It has be- 
come impossible to collect the judgment. 

8, Taxation — Cgllectioh aftkk the Tear. 

If the probate judge fails tomake and deliver a tax-roU to the tax coUector 
upon a lévybeing made by the county commissioners, and the tax-year passes 
wlthout his having done so, the power to collect the tax by the ordinary stat- 
utory mode is gone. 

Heard upon the Trial of the Cause. Jury, hy agreement of parties, 
■was discharged. 

D. S. 2Voy and A. T. Landon, for plaintifF. 

Walter JL. Bragg and Wm.H. Smith, for défendants. 

Bbuce, J. This is an action brought by plaintiff aga,instthe défend- 
ant David L. Davis and the sureties on his officiai bond for damages for 
an alleged failure. on the part of Davis to perforai a duty required of 
him by law as the probate judge of Randolph couiity, çtate of Alabama. 
On the ninth day of December, 1876, the plaintiff recovered a judgment 
in this court against the county of Randolph, Alabama, for the sum of 
$3,691.44:, and costs ; : and thereafter, on the tenth day of August, 1878, 
at the instance- of plaintiff, a writ of mandamm was issued from this court 
to thé commisaioner's court of said county requiring that court to levy, 
assèsB, and cause to be collected, a tax upon the taxable property of the 
county to pay said judgment; and thereafter, on tLe twenty-first day of 
October, the court of county oommissioners of said county, in obédience 
to said writ, did levy aad assess a tax of tbree-fourths of 1 per cent, 
upon the taxable property of said county, and made retum thereof to 
this court. By section 435 of the Code of Alabama it is made the duty 
of the probate judge to "make a book containing, in concise form, the 
amount of taxes due by each tax-payer, which book shall show the 
amountof tax on real estate and Personal property separately, * * * 
which book must be turned. over by the judge to the tax coUector on or 
before the day when the tax becomes due. * * *» 

This book, so made and delivered to the tax coUector, is the warrant 
of authority to the coUector for the collection of the taxes. There is 
reaUy no controversy as to the facts in the case. It is in proof, and is 
admitted, that the probate judge did not make or deliver the book de- 
scribed in section 435 of the Code to the tax coJlector; that the tax levy 
was never collected ; and that plaintiff 's judgment remains whoUy unpaid . 

The questions which now arise are: First, is there any liability at ail 
on the officiai bond of the probate judge? And, second, if so, what is the 
measure of damages which may be recovered? 

First, then, as to liability. It is fundamental that injury to a party 
which is the direct and proximate resuit of a breach of duty on the part 
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of another cames with it liability to compensation for such injury; and 
this is surely net less so where persons occupy places qf officiai trust and 
responsibility. In thèse cases staitutes are passed which hâve for their 
purpose and objéct the security of persons to whom injury may corne 
by reason of the neglect and refusai of officers to perform the duties re- 
quired of them by law, 

By section 689 of the Code of Alabama it is provided: "Ail bonds 
given by judges of probate may be sued by any onô sustaining an injury 
by reason of any neglect or omission of such officer" to perform certain 
duties therein specified ; and the coneluding words of the section are, "or 
by the failure of such judge to perform any other officiai duty." The 
words of the law would seem to be a full answer to the question of lia- 
bility. 

It is said that the omission of the duty complained of is not a duty 
required of the défendant Davis when acting as a probate judge, but one 
which he could only perform while acting as a commissioner ànd chair- 
man of the board of equalization of taxes; but this is not the correct 
reading of thelàVir: ' 

The case oî Ex patte Rawland, 104 U. S.613, is cited, where the court 
say: "The court of county commissioners, while called a 'court,' is in 
fact the-boardbf officers through whom the aiffaira of the county are 
managed. The duties of this board * * * are administrative, not 
judicial." 

The statuts, however, as we hâve seen, imposes the duty, the failure 
to perform which is complained of here,tipon the probate judge, eo nom- 
me, and not upon him as a commissioner or member of the commission- 
ers' court. And the fact that duties of this character are administrative, 
and not judicial, is the ground upon which such officers may be re- 
quired, by proper proceeding, to perform those duties, and, failing, may 
be held respoiisible to parties injured in damages resulting to them for 
such failure. 

Another suggestion is that the law in référence to the officiai bond of 
a probate judge was not intended to cover such a failure of duty as is 
hère complained of, and that, whîle the probate judge might himself be 
held liable, his sureties on his bond cannot be so held liable. The case 
oî Jones V. Biggs, 1 Jones, (N. C.) 364, Is cited in support of that view. 
In that case the court bases its judgment on the statute of North Caro- 
lina which required guardians to renew their bonds every three years, 
and provides: "It shaH be the duty of the clerks of the several county 
courts to issue an &c offxÂo summons against each guardian who shall fail, " 
etc. The court holds that this duty imposed upon the clerk was not 
one of the duties appértaining to the office! of clerk, as to keep safely the 
records, issue writs,' etc. In the case at bar, however, the duty is spe- 
cifically enjoinèd by the statute, and is in its nature and effect so much 
like the duty of issuing writs in the ordinary course of the business of 
the office that the case is not withih the rule of the case cited. 

The question, however, which gives rise to the most serious contention 
18, conceding the liability of the probate judge ànd the sureties on hia 
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officiai bond, what is the measure of such damages? It îs claimed, on 
thë one hâttd, thai it can be no more than nominal damages. On the 
bthër, thàt it is the amount of the plaintifPs judgment in this court; or, 
if. not, thë ampunt that'thë levy of October 21st wonld hâve yielded if it 
had béèn coUectéd according tb law and the right of this plaintiff. 

' It is not shown that the plaintiffs debt, now in judgment, has been 
ïost, or that the taxable property of the county is less in value now than 
ît was when the judgment was rendered. On that point the presurap- 
tidn is that the land, and even the personal property in the county liable 
to taxation, is still there; but the plaintiffs debt has not been paid, 
eîther în whole or in part, andthe question arises whether the failure of 
the probate judge io coœply with the law as before stated renders him 
and his bondsmen lia,ble for the judgment, or whether the debt, interest, 
anid costs are to be takën as an élément of damages in such a case. 

Authorities are cited to show that, "in absence of averment and proof 
ttf àctùal injury, there can bë onïy nominal damages recovered." Mar- 
oim. V. Burgess, 67 Ala. 556. This was an action on a sherifiTs bond for 
damages for failure to retùm an exécution according to its mandate. 

In thë case of Dow v, Humbert, 91 U. S. 294, which was a suit by a 
judgment creditor of the town of Waldwick against the supervisors of 
the tbwn for refusing to place upon the tax-list thereof the amount of his 
judgments as provided by the statutes of Wisconsin, it was held that 
thë pMntiflF was entitled to recover only nominal damages. In that 
case the point was squarely made by the plaintiff that' the measure of his 
damageswas thé amount of his judgment against the town; but the court 
held otherwise, and in its opinion announced the principle upon which 
damages in such cases should be awarded. This case is décisive of the 
question that the measure of damages in such cases is not the amount 
of thë debt of the plaintiff, but that, in the absence of any proof of act- 
ual damage, the plaintiff is entitled to nominal damages only, and costs; 
and it would seem to foUow from the reasoning of the court that in no 
case of thé kind is the plaintiff entitled to any judgment that would op- 
eraté a crédit on the debt or judjgment, to pay which the levy had been 
made. The theory is that interest is the équivalent for delay in the col- 
lection bf a debf , and, unless the debt is lost, either in whole or in part, 
the recovery in a suit against the delinquent ofEcers is not for the debt, 
or any part thèreof, but only for the injury actually sustained by the 
plaintiff. 

It is claimed, however, that the case at bar is distinguishable from the 
case of Dow v. Humbert, and there are points of différence. In the lat- 
ter case there was no levy, as in this case. There the delinquent offi- 
cers failed to place the judgments on the tax-list of the town, and it does 
not appear that in that case there had been any mandamus proceeding, 
as in this case. It is not dear, however, that the mandamua proceeding 
in the case at bar, in obédience to 'which it is allegéd the court of county 
commissioners raadë the levy of the tax to pay the judgment in question, 
eithei increased or ditninished the statutory liability of the probate judge 
upon his bond. 
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Considérable gtress was laid in argument upon the idea that the rec- 
ord showed that a false return had been made in answer to the peremp- 
tory writ of mandamus from this court, in this: that the return showed 
that a suit had been instituted upon the bond of the coUector of taxes 
of the county to make him liable for a failure to perform.his duty in 
the collection of this levy, while in fact the merabers of the court of 
county commissioners knew that he never had incurred any liability in 
the matter, for that the book or tax-roU which was his authority to col- 
léct the tax had never been made and delivered to him by the probate 
judge, as required by law, and therefore the duty to coUect had never 
been devolved upon, him. But, whatever bad faith, if any, may be 
chargeable against the members of the court of county commissioners in 
the return which they made to the writ of mandamus, that cannot be con- 
sidered as an élément of liability in this suit, which is a suit against the 
probate judge, not as a memberof the court of county commissioners, 
but agaïQst him as probate judge, and the sureties upon his officiai bond. 

In the case of Dow v. Hwmbert the suit was not, as in the case at bar, 
upon an officiai bond, but against the delinquent super visors, and cer- 
tainly the rule of liability involving sureties would not be held more 
strictly than in a case against the officiai alone. 

But it is claimed that, although the plaintiff may not be entitled to 
measure his damages in this case by the amount of his judgraent, still 
he is entitled to the fruit of the levy which was actually made, and which 
yielded nothing to him by reasou of the failure of the probate judge to 
perform his duty aa charged. A question bas been made in the argu- 
ment as to whether, in légal contemplation, the damage which the plain- 
tiff claims^ was the direct and proximate resuit of the failure pf the pro- 
bate judge to perform his duty as charged, — for that non constat the judge 
, might bave made and delivered the book to the tax coUector, and he 
been unable to coUect thei tax;. but it is not deemed necessary to discusa 
this question of, cause and effect in this case, 

It is said the levy iafimctus, and the plaintiff bas lostthe fruit of that 
levy, and therefore the amount that the levy would hâve yielded, if col- 
lected, is the measure of damages to which the plaintiff is entitled hère. 
Argument is made to show that the levy is not dead or lost, but that it 
remains as a charge upon the taxable property of the county; citing Perry 
Co. v. Selma M. & M. R. Go., 65 Ala. 401 ; Winter v. Œty Council of Mont- 
gomery, Sup. Ct. Ala. MS. 

Thèse cases show that a levy of tax, made regularly by the proper 
authority, remains a charge upon the property, subject to the levy, which 
a court of equity will recognize; but, after the tax-year passes, where, 
then, isthe authority for the probate judge to make aïid deliver the tax- 
warrant to the coUector, and where is the authority of the coUector to 
enforce the collection of such levy? The coUection of taxes is matter of 
strict law, and governed by the statute; and, if spécial taxes to pay a 
judgment are not coUected in the same manner as are other taxes, then 
the question arises, under what law can the tax collecter prôceed to col- 
lect such tax? 
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In the case of Wînter v. Giiy OowncH qf Montgomery, cited mpra, ^hich 
was a bill in equity to enforce the collection of delinquent taxes, the 
court say: "The remedy given by statute is gone with the lapse of years 
because of the failure of the proper officer to enforce it at the authorized 
time;" so that the levy of October 21st, whatever right it may give the 
plaintiff, the ordinary means of coUecting it is gone. 

The plaintiff insists that the levy made by the court of county corn- 
missioners has been impaired, and that this case is not, therefore, like 
the case of Dow v. Hwmbert, cited mpra; but, if it has been impaired j it 
is only by the fact that it has not been collected, and may not now be 
coUected in the ordinary way; and in Dow v. Humbert, at page 299, the 
court say: 

"The expense and cost of the vain effort to bave the judgment placed on 
thetax-list; the loss of thé debt, if it hadbeen lest; any impairment of the 
efficLency of the tax levy, if such there had been; in short, any conceivable 
actual damage,: — the court would hâve allowed, if proved. But plaintiff, rest- 
ing solely on his proposition that défendants by failing to make the levy had 
become his debtors for the amount of his judgment, asked for that, and would 
aeceptnoless." 

Plaintiff in the case at bar présents this view of the subject: that, if 
not entitled to the amount of the judgment, he is entitled to the amount 
the levy would bave yielded had it been collected, for that the levy has 
béen impaired. It has happened in this instance that the levy of three- 
fourths of 1 per cent, upon the taxable property of the county as returned 
for that year will not yield the full amount of this judgment, and the 
plaintiff daims judgment for the amount the levy, if collected, would 
hâve yielded, on the ground that that levy has been impaired. \Ve bave 
seen that the right to bave the.levy collected in the ordinary way is gone; 
but is that what the suprême court in the case of Dow v. Humbert, cited 
mpra, means by an "impairment" of the efficiency of the levy? It may 
not be eùtirely dear what the court meant by the words just quoted, but 
from the connection in which they are found it is clear that the court 
meant any. impairment of the efficiency of the levy, the direct resuit of 
which would be actual injury to the plaintiff in the ultimate collection 
of his debt, — rfor instance, the loss of property available for taxation in 
any future effort to levy and coUect taxes to pay the debt, — but certainly 
not such loss. as merely results in the postponement of the day of the 
payment of the plaintifPs judgment. Doubtless, the failure of the pro- 
bate judge to do his duty caused delay in the collection of the plaintiff's 
debt, and repeated delinquencies of this kind on the part of officers whose 
duty it is to provide for the payment of judgments of this character would 
tend very much to lessen the présent value of the debt, and, by post- 
poning the day of payment, might almost render it valueless; but the 
suprême court in the case we are considering has in effect said that in- 
terest on the judgment is an answer to that objection. 

The distinction insisted upon by plaintiff cannot be maintained. If, 
in a suit for damages against officers of a municipality for a failure on 
their part to place certain judgments on the tax-list as required by law, 
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fhèimeasure of damages islimitedto tlie actual loss to the plaîntiff, how 
can it bè that in a suit against a probate judge, under the law of Ala- 
bama, for a failure to make and deliver the tax-roll toithe tax collector, 
as he is reqnired to do, the measùre of damages can bé other or greater 
than in the former case? Whether the delinquency complained of was 
in the first or subséquent steps required by law of the various officers 
chargea with duties in the matter of the assessment and collection of 
taxes to pay judgments, it is not important to inquire, except so far as it 
may be sbown that such delinquency results in actual loss to the plain- 
tiff; nor is it the presumption iu such cases thiat the debt is lost, and 
the burden thrown upon the défendants to show the contrary. The pre- 
sumption is that the taxable property of the municipality remains liable 
to ta.xation for the payment of the judgmer^t of the plaintiff, and that, 
If the levy already made cannot be collected, a new levy may be made, 
and its collection enforced by a proper proceeding. 

A question is made in référencé to the effect of certain législation of 
thè State mnce the judgment in this case was obtained, in référence to 
What are kûown as the "Strangulated Counties," of which Randolph 
county is one; but it is not deemed necessary to enter upon an examina- 
tion of that le^slation, for, whatever it may bave been, even if it em- 
barrassed the plaintiff in the enforcemént of his remedy in this case, and 
whether constitUtional or otherwise, it could not afiect the question of 
the liability of the probate judge of Randolph county upon his oflScial 
bond in this suit. 

The principies announced in the case of Dow v. ITumbert, cited supra, 
are conclusive of the présent case, and go fully to the proposition that 
actions of this character against oflBicials for a failure on their part to 
perform the duties required of them by la.w are not to be made the means 
of collecting the debt of the plaintiff, but the recoverj' is to be compensa- 
tion to him for the injury and loss actually suffered by him, and result- 
ing from the feilure of the défendant to perform the duty required of him 
by lawt In that case, however, the court says : "The expense and cost 
of the vain effort to hâve the judgment placed on the tax-list," and "any 
conceivable actual damage, the court would hâve allowed, if proved." 

In the case of Newark Sav. Inst. v. Pankorst, 7 Biss. 100, the court, 
Drummond, J., commenting on the case of Dow v. Hvmbert, saj's: "It 
bas been decided, substantially, that the oflScers of such corporations are 
not liable for more than nominal damages if they refuse to perform the 
duties which the law imposes upon them;" and then goes on to say: 
"We will give the plaintiff some compensation for the trouble to which 
it has been put in conséquence of the non-performance of a duty by the 
défendants, in the employment of counsel, and for the labor and ex- 
pense, without defining it in any prefcise form or language;" and names 
$585 as the sum for which judgment is given. 

It is manifest that the courts in thèse cases feel that mère nominal dam- 
ages and costs fumish a scant vindication of the law, and this case illus- 
trâtes that view of the subject. Hère the plaintiff had to resort to a suit 
in Tnandamus to compel the levy of a tax to pay his judgment; and wheû 
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the members of the commissioners' court, under the coercive power of 
tbis court, uaade the levy which they did make, the probate judge, a 
memher of that court, failed to deliver the tax-roU to the tax collector of 
the county so that the levy was not colleoted, and practically became 
valueless to the plaintiff. Such conduct on the part of an oË&cial sug- 
gests that there shonld be some spur and incentive to the performance 
of l^al duty beyond a judgment of one cent and côsta; and foUowing 
the case last cited, supra, (the parties having agreed in open court, 
the question tîeing one of law, and the jury having been discharged, 
timt the court should détermine the matter, and the entry be made as 
upon a verdict of a jury,) the court finds for the plaintiff in the sum of 
$500 as compensation for trouble and attomeys' fées in this cause, and 
costs of this suit. 



SeMU V. StTPREMB LoDQE EnIGHTS OV HoNOB. 

lO^euit Court, 8. D. Ifeu) Tork. February 14, 1887.) 

Lnra ImrtCRAHCB— Ahswbkb of Appucant not Waruautibb. 

An applicant for life insurance, under tbe contiact. in this case, nndeitakM 
to answer the questions put to him according to his Knowledge or reasonable 
belief , and not to Tniarèpresent or suppress known f octs, but does nbt warrani 
fhe Rbsoliite trutb of bis answera. 

Chal-la Sudder, for plaintiff. 
MoM» Ooodhart, for défendant. 

SmPHAir, J. The question of law îs whether, tinder Semm's appli- 
cation to Humboldt Lodge for membership therein, and the certificate 
■which he reoeived from said lodge, he warranted the truth of the answer 
which he gave to the question, "Hâve you been rejected by the médical 
examiner of any lodge or society?" In my opinion, he was required, 
imder the contract, to answer the question according to his knowledge 
or reasonable means of belief, and not to misrepresent or suppress known 
fects, but that he did not warrant the absolute truth of his answers. 
The reason of the opinion is contained in the; applieant's agreement in 
his printed application for membership. 

As stated when the motion for a new trial was made, I hâve no objec- 
tion to the verdict on the ground that it is against the weight of the évi- 
dence. 

The motion for a new trial is denied. 
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MaRCK V. SUPEEME LoDGE KnIGHTS OF HoNOB. 

{Oircuit Court, 8. D. New York. February 14, 1887.) 

SBîîBJTr AssocTATiON— Knights op Honor— EXPULSION— Dbath ^Pendutg Ap- 

PBAL — RbTEKSAL. . ■ 

A member of a lodge of the Kni Ata of Honor was expelied by his lodge, and 
appealèd to the grand dictator. Pending the appeal he died. Subsequently 
the judgment of expulsion was réversed by the grand dictator, he wa? rein- 
stated bj vote of the lodge, and his assessments due up.to the t^me of his 
deatH were receivéd. HM, following the analogy of the common law and of 
the law of the order, as held by its suprême dictator, that the appeal did not 
abate by the death of the member, and his benefit should be paid. 

At Law, 

Charka StecUer, for plaintifiF. 
Morris Goodhart, for défendant. 

Shipman, J*Î Gisbert "W. Marck, a mèmber of German Oak Lodge 
Knights of Honor, was expelled from the lodge on April 8, 1884, ap- 
pealèd to thé grand dictator fronj said sentence, of which appeal said 
lodge had notice, and died on April 26, 1884, pendingsaid appeal. Sub- 
sequently the grand dictator set aside the judgment of expulsion. Marck 
was reinstatfeâ by vote pf the lodge, and the dues and assessments which 
were due up to the date of his death were receivéd. > No appeal was ever 
taken from the vote of reinstatement. 

If the analogies of the common law are to be regarded, the appeal 'did 
not abate by the death of Marck. Green v. WatMns,Q Wheat. 260. By 
the reversai of the sentence of expulsion, and by:the action of the lodge, 
he was reinstated as at the date of his expulsion, and was entitled to his 
bénefit. It rnay be added that sùch was, at the time,' the law of the or- 
der, which had held, by its suprême dictator, that if a décision of ex- 
pulsion was réversed on final appeal, the appellant stands a member as 
if there had been no sucli judgment, ànd he must pay ail back dues and 
assessments; and if, pending the appeal, he dies, has regularly tendered 
his dues and assessments, and^ after death, the appeal is decided in his 
favor, his benefit will be paid as one who died in good standing, less th,« 
amount of his tendered and unpaid dues and assessments. 

The motion for a new trial is denied. 
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Onited States v. McBosley. Same v. Mooee. Same i?. PiErce, (Two 
Cases.) SAme v. RiTTçp. Sàme v. Stopr. SàmS v. Stout and an- 
otiier,'' ' '■''', ^ ' ■ '■' " , ■■' ■•' ' ^ ■ 

(District Oov/H, D.Indiana. Decémber 38, 1886.) 

EwcTiDNS— iLLBGUi VoTii?a— Statb and National Elections— Indictmkni 
-EttT.S*. U. 8.§ 55ll. , ■ 

' An Inaictment under BeVi St. U. 8. § 5511, for illégal TOting-orfor bribery 
:• ati an: élection for représentative in congress, voted forrat sametime and 
Çl^ces and upon same ticl^éts witli candidates for local or state officets, need 
flot' bharge tnat tbé ballot castcontained tbe name of a person votèd for for 
représentative in congress, ,not that the bribe was given with intent to influ- 
, ence the voter in respect to the eongressional élection. 

Indictments under Rev. Si U. S. § 5511; on Motion to Quash. 
Ikmd Tûrpie and Jas. Q. MaNutt, for the United States. , |. 

C/uirfes £. ifofeteiïî, for défendant. , 

Woods, J. The venue iii ëaeh case is laid in Orange county, in the 
s'écond congressional district ôfindiana, and the Several charges are 
prêdîcated upon section 5511 of the Fédéral RevîsedStatutes; the sec- 
tidii, 80 far as relevant, reading as foïïows: 

"lî, at àny élection for représentative, or dèlegate in congress, aûy person 
knowlngly personates and votes, or atteàapts to vote, in the name of any other 
person, virhether llving, deàd; or fletitiousi or votes at a place where he may 
notbelawfully entitled'to vote, or votes witbDUt having a lawful right to 
vote, or does any unlawful act to secure an opportunity to vote for himself, 
or any other person, or by force, threat, intimidation, bribery, reward, or of- 
fer thereof, unlawf ulïy prévents any qualiûed voter of any state, or of any 
territory, frûm freely exercisirig the right 6f suffrage, or by any such meails 
ihdnces any voter to refuse to exercise such right, * * « he shall be pan-' 
iftîiéd by & fine of not more thaii ' flve hundred dollars, or by imprisonment 
not more than three years, or by both, and shall pay the costs of the prosecu- 
tion." 

The substance of the charge against McBosley is that at the élection 
fôr représentative in congreSs held on thé second day of November, 1886^ 
h'é iroted unlawfuUy in a tov^nship and precinct in which he had not re- 
sided long enough to be entitled to vote. Moore is chargea with having 
uiilawfully procured and ftdvised McBosley to vote illegally. It iâ 
chai'ged against Pierce that he prevented a voter from voting freely, in 
ôhe casé by paying him five dollars, and in the other case by giving him 
a quart of whisky, "to.vote a ballot at said precinct at said élection afore- 
said, then and there containing the names of certain candidates for cer- 
tain offices therein named, among whichVeas the name of said Pierce, as 
a candidate for the office of sheriff of said county, the description of said 
ballot, and the names thereon, except the name of Pierce as aforesaid, 
being unkiïôwn to the grand jury." Ritter is chal^ed with counseling 
and assisting Pierce to bribe a vritness with money, as charged in the 
first indictment against Pierce. John Stout is charged with bribing a 
v.29F.no.l7— 57 
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voter named Edmund Hammond, by paying him five dollars to cast a 
ballot containing the name of said Stout as a candidate. for auditor of 
OîangÇ!,county, the gr^nd jury-befing uninformedàn, respect to other 
names upon the ballot. It is charged that HoUiday and Amos Stout 
counseled and assisted John Stqut to bribe Hammond. 

The objection is ma,dé tô each of thèse indictments that it does not 
show. that the unlawful or tainted ballot contained the name of any can- 
didate or person voted for for rejpre'sentative iii congress, nor that the 
voter, by reason of the bribe, voted, or refrained from voting, or voted 
ôtherwise than without the bribe he woùld bave voted, i» respect to that 
oflBce. This objection is predicatedjippn, but in niy jùdgment not gup- 
pôrted by, the proposition, if it be oouceded, that the power of congress, 
under the fourth clause of the fij:st article of the fédéral constitution, to 
make régulations and to déclare offenses in respect to élections at which 
represetltatives in congress are voted for, is limited to suoh matters, aots, 
and conductasdo or rïiày affect, br are designed to àffect,.thè élection 
of such représentative, and does not entend to matters orcondiict having 
exclusive référence to the choice of local or state officers. 

Whèn Congressional and local élections are held at, the aame times and 
places, and mixed ballots are cast, as is the praotiqe.,in Indiana, it is a. 
misleading refinementj I think, tosaythat there are two élections— aJ 
national and a state — held at the same.time. It is one élection, for the 
conduct of which the two sovereign^jesi hâve a common .concem, though 
interestedinseyeral results, (Bkpart^Sî^bold, 100 \J. S. 371 ;) and congress 
having unquestionably the paramount and, whesn it sees fit to assert it, 
the excliMive power to regulate such élections, muât, inthe first instance 
at least, deterrdi'ne for itsélf whât régulations are nècéssary or expédient; 
and it is not the province of the courts tq restriét çr ànnul any enact- 
ment on the,su|gect, on the grôuri<J ; thiat it is not witbin the pbwers of 
congress, unless it be demonstrable that in no event, ànd under no cir- 
cumstances, the offense defined, and coming within theletter and spirit 
of the enactnSent, eould affect the electioii for représentative in congress. 

The offenses of voting illegally, and of bribery at élections, as de- 
nounced inseation 5511, consist in the doing of thingç, which are forbid- 
den without référence to the intçntiqnof.the offende?:.; and by section 
5514 it is exptessly provided that, if the offense bave référence to a. bai- 
lot cast in a state where the names ©f rcpndidates for congress and of can- 
didates for local offices are or maybe.pîaced upon, the sa.me ticket or 
ballot, the proof in respect to the baJlot will he prima fade sufiicient to, 
convict, if it be shown that the ballot ^as one on which the name of the 
candidate for congress might hâve been put. 

It may readily be shown that illégal; ballots in the, boxes, even though 
they contain the name of no one voted for for représentative in congress, 
especially wherC', as in this state, thereis, and under the constitution, 
çan be, no certain, meansof kno^Bdjigby whom a particul^r ballot waa 
cast, might Seaoqsly complicatejfaiid afford the meansand opportunity 
for contestingj , the resuit of a congreèMpnftl élection which otherwise 
would be, uodisputed. The indictmeofit may or jpay not charge th?it the 
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voter cast a ballot witli tlle name ôf a candidate for congress ùpon itj 
■^ut, in case of a contested elèctioûj it woùïdbeopén t-o question aind dis- 
pute whether thàt ballot was caSt by one person. or anotner. 

In refepect to the charges of bribery, in additioti to the considérations 
already adVanced, it must be évident, on général piinciples, that con- 
gress bas tbe right to forbid thé présence at any fédéral élection 6f âll 
forms of force, threats, intimidatibn, or bribery uaed to prévent any 
qualified voter from freely exercising the right of suffrage; and where 
congressional élections, and élections for state and local officers, are held 
at the same time and places, and especially v^here the names of candi- 
dates for congress and candidates for local offices are put upon the same 
ticket, it is manifest that régulations and restrictions which permitted 
inquiry whether the offënder in sùch respects intended to intimidate or 
influence, the conduct of voters in respect to one office or candidate or 
another, would be inefficient, becanse easily evaded. Once concède that 
thé indictment for bribery of a voter, in order to be good under the féd- 
éral statute, must charge an intent to affect the congressional élection, 
and the gpeèdy resuit will be, not less bribery in respect to that élection, 
but more likely a large increase, contrived and conducted in such way 
as to pjreyent proof of the resd purpose, by pretens^ of différent pur- 
posea» 

It maybe said, hpwever, that this ia only a question of proof, and 
that, if the government cannot prove its case, it ought not to hâve it. 
But the point is that the law need not be — the constitution does not re- 
quire it to be — so framed as to demand difficult or impossible proofs of 
tiie offense. ' Indeed, the çlefinition of bribery, as contained in this stat- 
ute, shows an évident design to escape such difficulties. The offense 
does not consist in inducing the voter, by a bribe, to vote a particular 
ticket, or to vote for or refrain from voting for or against a particular 
person or candidate; but, like force, threats, and intimidation, bribery 
is treated as preventing the voter from exercising freely his right of suf- 
frage, and in this view it is evidently immaterial whether the bribe was 
paid for one particular purpose or another; because, on the theory of law, 
as well as of reason and expérience, the voter who bas accepled a bribe 
for one purpose is unfitted for, and is likely to be thereby diverted from, 
the right exercise of the élective franchise for every purpose. 

In my judgment, therefore, it was not necessary that the indictment 
for illégal voting should hâve charged that the ballot cast contained the 
name of any person voted for for représentative, in congress; nor was it 
necessary that in the bribery cases it should be charged that a candidate 
for congress was voted for, or not voted for, nor that the bribe was given 
with intent to influence the voter's action in respect to congressman; 
and, if I am right in this, it foUows that the indictment is not made bad 
by reason of the averments in respect to one name which the ballots are 
shown to hâve contained. Except as descriptive of the ballot, thèse 
averment^ would seem to be immaterial, even conceding that they war- 
rant an inference that the alleged bribe was given for the vote for the 
person named. 
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What force the provision pf section 5514 as rule pf évidence at the 
trial :tnay hâve in the way of indicating that the governiaent's prima facis 
case may be met by countervailing évidence, and what shpuld be deemed 
compétent évidence in that. direction, are questions npt now up. The 
indictments I thinkgood; and, if any of the matters urged against them 
are available to the défendants, itmust be by way pf défense, which they 
must bring forward. Motions overruled. 



JJè jpajfe Pebkins.V 
(Circuit Court, JD. Jndiana. M&Tch, lS87i) 

ï. CONSTITtJTlOIÎAI/ LATV— AtTTHOHrPT OFCOÎfGBEaS TO RfiStra/ATIi ELECTIONS. 

The mère f act tMat a representaliive in congress is voted for at an élection 
of State and çounty pfiBcers does not autlvorize congress to regulate such élec- 
tion in mitterS which in nowise rôlate to or affect the resuit so far as cbn- 
cerns the United Btates. 
2. ELBCTiOHs-r-UNiTBD Statbs Statutb REauLATilrG— Rbt. St. U. s. §§ 5511- 

. 5515— AliTERATION OF VoTE FOB StATE OfFIOER, 

Rèv. St. tl. 8. §§ 5511-5515. making it an offense against the United States, 
among other'lihings, for any offlcèr, state or national, of an élection at which 
a représentative or delegate to congress is voted for, to violate any duty iii 
regard ,to J3uçh élection imposedjonhini by state or fédéral law, does not em- 
brace àny act Which bas exclusive référence to the élection of state or county 
offlcers, and thé altération, by offlcers of such an élection, of the statement 
upon the tally-sheets of the vote for certain local offlcers, in pursuance of a 
conspiracy, is not an offense against the United States. 
8. United States Commissionbb— JuiîrsDicTioN. 

A United States commissioner has no jurisdictioh to examine a person ar- 
rested and hrou^ht before him upon an affldavit alleging facts which are 
cl^med to constjtute an offense against the United States, but which in f act 
do not; ît being adinitted that theré are no other facts ih'the case than those 
containëd in the affldavit. ' ■' 

4. SAMB— POWEB TO PUNISH FOR COÏ^TEMFT— BeV. St. U. 8. § 1014. 

The provision of Rev. St. U. 8.'§ 1014, that olïenders against the United 
States may be arrested, imprisoneq, or bailed by certain piflcers named, in- 
cludingUhited States commîssîohferS, "agreeably.to the usual mode of process 
against ofEenders" in the particular state.: does not confer upon eommissioners 
the.povrer topunish forconfempt possessed by state officerâ, and they hâve 
no pOwer to pùnish for contempt. 

6. HABEAJS CÔEPCS— CONTEMPT. 

If a court, in a case in which it haS ho jurisdiction over the parties or sub- 
ject-matter, sentences a person fpr contempt, such pérsoji may be released by 
any court havingauthority to issue writs of Aœieas co/pw*. 

Appeal from District Court. Upon habeas oorpus, 

Petitioner wàs committed by a United States commissioner for con- 
tempt in refusing to be sworn as a witness, in an examination, before 
the commissioner, of certain persons charged T^'ith Violation of the 
United States élection laws. The affidavit upon which the examination 
Was based waa as folio ws: " 

"Before me, "William A. Yan Buren, a United States commissioner, ap- 
pointed by the circuit court of the United States for the district of Indiana, 

•Reversing décision of district court, appended hereto. 
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in the Seventh circuit, tô taike ackûowledgments of baili etc. according to 
the a,cts of congress in that behalf provided, personally appeared this day 
Théodore A. Wagner, who, being flrst duly sworn, déposes and says that he 
bas gpod feason to believe, and does verily believe, that on the second day of 
NoVèmber, in the year of our Lord, 1886, at the district aforesaid, an élection 
being theii and there holden fôr the ehoosing of a représentative in thé Con- 
gress of the United States frotn the Seventh congressional district of the state 
of Indiana, said élection being holden on the same day and year last afore- 
said, certain persons, to-wit, William F. A. Bernhamer, Sinieon Coy, B^enry 
D. Spaan, and John. Counselman, and others to thjs afflant unknown, did 
conspire together, and with each other, to commit an olïense against the 
United States; that is to say, the' said persons, to-vWt, William F. A. Berii- 
hamer and John Connselman, béing then and there offlcers of said élection 
aforesaid, and mémbers of the board to canvass the réturns thereof, that is to 
say, being then and there inspectors, and said William F. A. Bernhamer, 
being the duly-elected chairman of said canvassing board, respectively, and 
the said Simeon poy and Henry D. Spaan, being citizens and voters présent at 
said élection and said canvass of the returns thereof, at said élection duly ap- 
pointédafid sworn to discharge his and their duties as such offlcer and offl- 
cers, at'sàid élection for the Second precinct of the Fourth ward of the city of 
Indianapolis, in the county of Marion, in the state bf Indiana, and district 
aforesaid, did then and there unlawfuUy, fraudulently, knovcingly, and f e- 
loniously do a certain act in pursuance of said conspiracy, to effect the object 
thereof, whiçh object was then and there to falsely, unlawfuUy, and feloni- 
ousiy change the tallies, taUy-sheets, and the returng thereon, of and at said 
élection, at the precincts hereinafter named, so as to show, by false, frauda- 
ient, forged, and substituted returns of said tallies and upon said taUy-sheets, 
that one Frank A. Morrison was then and there ohosen and eleeted at said 
élection to the office of coroner of the said county of Marion, whereas in truth 
and in fact he was not so çhosen and eleeted ; and also to show, by said false, 
fraudulent, forged, and substituted returns, that one Albert F. Ayres was 
then and there ohosen and eleeted to the office of judge of the criminàl court 
of said county of Marion, whereas in truth and in fact the said Ayres was 
not so chosen and eleeted ; and other wise to change, altèr, ahd forge said taUy- 
sheets and said returns thereon at said élection aforesaid." 

Hère follows a detailed statement of the erasures and altérations niade 
in a nutobér of tally-papers and poU-books, but ail in référence to the 
offices of éliminai judge and coroner. 

David Twrpk, Dist. Atty., RUter & Ritter and Hatmon, Miller & Elam, 
for thé United States. 

Baker, H&râ & Émdricks, Harria & Calkim, and Duncan, Smith à: WUr 
«wi, for petitioner. 

Gresham, J. The statntes of Indiana provide that when the votes 
at any élection are counted, the board of judges shall make out a certifi- 
cate stating in words the number each person has received for any of- 
fice; and such certificate, with one of the liste of voters and one of the 
taUy-papers, shall be deposited with the inspecter, or one of the judges 
selected by the board. Section 4712. Before this certificate is made 
out, the ballots, with one of the lists of voters and one of the tally-papers, 
are, in présence of the judges and clerks, placed by the inspector in a 
paper ènvelope or bag, which is closed, sealed, and delivered by him 
to the county clerk as soon as possible, on or before the Thursday next 
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Èucceeding thé élection. Section' 4713. Thè insjjectôrs of each town- 
ship 6t precinct, or the judgeS td^ ivhom the certîficates, poll-books, and 
taiîy-paperè are delivered, constit'ute a board of canvassérs, whose duty 
it is to ca^vass and èstimate Utero j'and to assemblé àt' the court-house, 
_. on tlîe iSiursday next sucçee^ing. the élection, for that purpose. Sec- 
tion 4715: The board of canvassérs is required to compare and ex- 
amine the papers intrusted td itj and to aggregate ànd tabulate from 
Ctliièià't3l6'\i'bteof the côuiityi A statemeot thereof is drawri up by the 
;'|iàeïfk''ôfthB circuit court shôMn^ thé votes foreàchperson in each town- 
^]9|ip«^d'pgej3inct, and.the aggrégàte pf such votes, which is signed by 
•ifaçuineinber of the board, and delivered to the clerk, with the certifl- 
iiCateSi poil-books, and tally-papers so used by it. Section 4717. The 
• boftrd decâai'es and certifies thé highest nuraber of votes given for each 
' ofBce, (section 4718,) and 10 days after its return is made the clerk is- 
sues certificates of élection to persons entitJed thereto, on their demand, 
except where they are commissioned by the governor. In such cases, 
the clerk, within 10 days after the receipt by him of the return of the 
board, forwards a statement of the, votes and the persons who hâve been 
declared ekcted, by mail, to the secretary of state. Section 4721. The 
secretary of state immediatély compares and estimâtes the votes given 
for représentatives in congress, and certifies to the governor the persons 
having the highest number of votes as duly elected, and the governor is- 
sues to each of them a certificate of his élection. , Section 4728. 

On the seventh day of December, an affidavit was made and filed by 
Théodore Wagner before William A. Van Buren, one of the commission- 
era of this court, charging William F. A. Bernhàmér and John H. Coùn- 
selman, who were officers of an élection which M;as held on November 2, 
1886, for the purpose of choosiijg state and county officers and a repré- 
sentative in congress from the Seventh congressional district of Indiana, 
with having conspired with Simeon Coy and Henry D. Spaan to commit 
an offense against the United States by changing the tally-papers that 
were prepared at several precincts, and designed for the use of the board 
of canvassérs, so as to show and hâve it declared that Frank A. Morri- 
son was elected coroner, and Albert F. Ayers was elected criminel judge, 
of Marion county, when they were not so elected; and that, in further- 
ance of this conspiracy, they did so change such tally-papers. The de- 
fendants were arrested, and brought before the commissioner for exami- 
nation, and in the course thereof Samuel E. Perkins was subpœnaed, 
and. caUed aS a witness for the goVernment, and deelined to be swo'm or 
testify, claiming that the commissioner had no jurisdiction of the offense 
charged in the aflSdavit.: He was thereupon committed to the jail of 
Marion county for the term bf three months by the commissioner as for 
a contemptof court. Perkins applied for release upon a writ of habeas 
corpus, which was denied by the district court, and bis application is 
now before this court on appeal. 

The provisions of the fédéral statutes which are cited as applicable to 
the offenses charged in the affidavit are sections 5511, 5512, 5514, and 
5615. ' So much of section 5511 as need be referred to pro vides that if 
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at any élection for représentative in congress, any pérson knowingly per- 
sonates and votes, or attempts to vote, in the name of another, or votes 
more than once at the same élection, for any candidate for the same 
office, or by threat, intimidation, bribery, reward, or offer thereof, un- 
lawfuUy interfères in any manner with any officer of such élection in 
the discharge of his duties, or by any such means, or any other unlaw- 
ful means, induces any officer of an élection, or officer whose duty it is 
to ascertain, announce, or déclare the resuit of any such élection, or give 
or make any certificate or évidence in relation thereto, to violate or re- 
fuse to comply with his duty, or knowingly aids, counsels, or advises 
any such voter or officer to do any act thereby made a crime, or omits 
to do any duty the omission of which is thereby made a crime, shall be 
punished & therein specified. 

The grèatet portion of section 5512 relates to fraud in registration of 
vdters at eitections for représentatives in congress, and concludes by de- 
clarihg thàt if any such officer or other person who bas any duty to 
perform in relation to suCh registration or élection, in ascertaining, an- 
nouncingy or Aeclaring the resuit thereof, or in giving or making any cer- 
tificate, or évidence in relation thereto, knowingly neglects or refuses to 
perform any duty requiréd by law, or violâtes any duty imposed by law, 
or does any act unauthorized by làw, relating to or affecting such regis- 
tration or élection, or the resuit thereof, or any certificate or évidence in 
relation thereto, or if any persbn aids, counsels, procures, or advises any 
auch voter, person, or officer to do any act hereby made a crime, every 
such person shall be punishable as in the last section. 

Section 5514 déclares that whenever the laws of any state or territory 
require that the name of a candidate or person to be voted for as repré- 
sentative or délegate in congress shall be printed, wfitten, orcontained 
on any ticket or ballot with the names of other candidates or persons to 
be voted for at thé same élection, as state, territorial, municipal, or local 
officers, it shall be deemed prima fade évidence to convict any person 
chargea With voting, or offering to vote, unlawfully, under the provisions 
of this chapter, to prove that the person so charged cast or oflfered to cast 
such a ticket or ballot whereon the name of such représentative or déle- 
gate might by law be printèd, written, or contained, or that the person 
80 charged éommitted any of the offenses denounced in this chapter with 
référence to such ticket or ballot. 

Section 5515, which is chiefly relied upon as authorizing the examina- 
tion before the commissioner, is as foUows: 

"Every offlcer of an élection at which any représentative or délegate in 
congress is voted for, whether such offlcer of élection be appointed or ciéated 
by Or Undéï any law or authority of the TJnited States, or by or under any 
state, territOTial; district, or municipal law or authority, who neglects or re- 
fuses to perform any duty in regard to such élection requiréd of him by any 
law of the Unitied States, or of any state or territory thereof, or who violâtes 
any duty so imposed, or who knowingly does any act thereby unaùthàrized, or 
who frauduîèntly makes any falsô certificate of the resuit of such élection in 
regard tOBUCh représentative or délegate, or who withholds, eoncéals, ot de- 
fltroys any certificate or record so requiréd by law respecting the élection of 
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su,çh reprpsentatiye or delegate, orwho neglects or refuses to make and, re- 
turp such certiScatesas reqn)re(J l^y law, or who aids, çounsels, procures, or 
advises any voter, person, or ofHcer to do any act by this or any of the pre- 
ceding sections made a crime, or'tb oÇdit to dp any duty thé omission of whicli 
is'by this or any oî such sections tûade a crime, or attempts to do so, shall be 
punished as prescribed in section 5511." 

Section 4j art. 1, of the eqiîkst.itïition of the United, Statos provides "that 
the time, place, and manner of holding élections for senators and repreT 
sentalives- shall be prescribed in each state by the législature thereof, but 
coBgress may , at any tinxe, by law, make or alter mcfh, régulations, ex- 
cépt as to the place of choosing seqators." The constitution confers upon 
cohgress ample power to legislate for the protection and purity of élections 
for représentatives in congress, whether such élections be for représenta- 
tives- aloitt, or in conjunction with the sélection of state and cûunty pffi- 
cers. ■ Itiis to be steadily borne, in raind that the purpose of ail euch 
législation: iis the! securing of an h.Qnesst resuit so far as the élection of 
members'iof : congress. is concerned. , Congress may enact statutes con- 
taining spécifie régulations to accomplish this end, or it may adopt the 
laws of the States sp far as they relate to congressional représentatives, and 
thus and to that extent make th;e state élection ofïicers fédéral ofBcers, 
but it can.'gçjsrio further. It doea not foUow because congress çan legis- 
late for the; protection and purity of élections for représentatives in con- 
gress, that'it may assume fuU control of ail élections at which such repré- 
sentatives iae ehosen in conjunction with state and county offiçers. The 
mère fact that a représentative in congress is vpted for at an élection of 
state and county offiçers, does not authorize congress to regulate such élec- 
tion in matters which in nowise relate to or affectj the resuit so far as it 
concerns the United States. It hasno more rightto regulate the élection 
of state and'ooïinty offiçers under those ciroumstances, than it would 
hâve if no représentative in congress were voted for; and it has not at- 
tempted to dia so. 

; The jurisdîction of the fédéral courts in the enforçement of thèse stat- 
utes dépends altogether upon something having been done or omitted 
which has affected or might affeet, the resuit of an élection for a repré- 
sentative in congress. The facts.atated in the affidavit, in connection 
with the admissions of counsel in the course of the argument, show that 
the resuit of the élection was not affected, unless it was by the mutilation 
of the tally-papers solely and exclusively in the statements of the vote 
for coroner and criminal judge. It is not pretended that the tally-papers 
were mutilated,_changed, or forged in any other respect, or that any of 
the tally-papèrs, poU-books, or ballots were removed from their proper 
place of custody. The alleged offense against the United States consists 
whoUy in the altération of the statements of the votes for coroner and 
criminal jud^e; aa contained in the tally-papers. 

It is claîmed by counsel for the government thait thejurisdiction of 
the fédéral, courts is complète if anything is doiie or omitted which 
amounts to an offense against the state; that it is sufScient to give juris- 
diction that a représentative in congress was voted for at the élection 
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where it is done or omitted ; and that it is not necessary to show that 
the act done or omitted had any influence whatever on the élection of 
a représentative in congress, or the resuit thereof. It is not claimed 
that congrèss has authority to interfère with a state élection at which 
no représentative in congress is voted for; and yet it is said the mfere 
fact that such représentative is voted for at an élection of state and 
county officers makes ail offenses against the state, in connection with 
such élection, ofltenses àgainst the United States, although the acts con- 
stittiting the offense bavé in nowise influenced the resuit of the electioh 
of sùch repreisentative, and could bave no influence on it. If this view 
be correct, and one personates another in voting for coràner only, at àny 
élection whère a représentative in congress is voted for, bis doing so be- 
cornes ah ôffiense against the United Btates whieh iâ punishable in its 
cotirts. Nay, more, if the fédéral govemment has jurisdicfion in such 
cases, its jiirisdiction is paramount and exclusive, if congress sces flt to 
assert it;'and it may therefore assume the exclusive control of the élec- 
tion of state and county officers whete they are held at thé samô time 
and in coSlunction with the élection of a représentative in congress, and 
oust the state courts of their jurisdiction. It was said on the argument 
that thé dnly way fot the fetates to avoid such a condition of things is 
to hold its élections at a separate time and place. 

It was bfôadiy stated thàt every act of fraud and corruption in any 
sQch eleetiôn must necessarily bave some influence on the élection ôf a 
représentative in congress, although the précise influence which the al- 
tération of this vote for coroner and criminal judge has actually had upoh 
the élection ôf such représentative in this case "«as not indioated. But 
it was asserted to be the objecl of the fédéral législation to banish ail dé- 
moraliziûg influences, actual or potential, from élections where représent- 
atives in congress are voted for. This reasoning would apply as well to 
those élections where separate ballots and ballot-boxes, tally-papers ahd 
poll-books are provided for the state and fédéral ofifices that are voted 
for, and to the fraudulent conduct of the officers of élections and voters 
with référence to either. The effect of such fraud and corruption is too 
remote to affect the élection of a représentative in congress within the 
meaning of the statute. 

In disoussing and construing the sections now under considération, 
the suprême court of the United îStates in Ex parte Siébold, 100 U. S. 371, 
say: 

"In wrhat we hâve said it must be remembered that we are dealing only witji 
the subject of élections of représentatives to congress. If, for its own con^ 
venience, a state sees fit to elect state and county officers at the same tittie, 
and incotijunction with the élection of représentatives, congress will not b© 
thereby deprived of the right to. maie régulations in référence to the latter. 
We do not mean to say, however, that for any aots of the ofiicers of élection, 
havlng exclusive référence to the élection of state or county oiflcers, they w;ill 
l)e amenabie to fédéral jurisdiction ; nor do we undeiistand that the enaçtm^nts 
ojE congress ]pflw under considération hâve any «^pplicatjion to such acts," 

Under the construction given the statutes by^counsel for the govém- 
mènt, it is plain that at such an élection thete coûld be nû "iacts of thé 
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officers pf élection ha ving exclusive référence to the élection of state or 
county /Officers," and the exemptipp of them from any amenability to 
the fédéral rjurisdiction for suph aots, in the language just quoted, would 
hâve no meajiing. If every^ict in violation of the state laws is equally 
a violaiàoû of the fédéral laws, it would be impossible to commit any 
illégal act "having exclusive référence to the élection of state and county 
officers," which is not "amenable to fédéral jurisdiction." U. S. v. 
Eeese, 92 V. S. 216; U. S. v. CampbeU, 16 Fed. Rep. 233; U. S. v. Munford, 
Id. 223; U. S. v. Wright, Id, 112; Brawn v. Munford, Id. 175; U. S. v. 
Gahm,,9 Fpd. Rep. 80; U. S. v. Seaman, 23 Fed. Rep, 882; U. S. v. 
Mckokon; BWooda, 215. 

An examination of section 5514; shows that the position of counsel for 
the gov^rSBpaept, is untenable. ïjfc provides that whenever under the laws 
of anyr state, the name of a c^pdida,te for représentative in congress might 
be printed on the same ticket or ballot with the names of stàte and county 
officers, " it shall be deemed suffiçient prima fade évidence to convict any 
person (^rged with voting, or oflfering to vote, uhlawfully, under the 
provisions, pi this ehapter, to proye , that the persons so charged cast, or 
offered to-past, such ticket, or feallot," or to prove that "tlie person so 
charged icomnjijtted any of the plfënses denounced in this chapter with 
référence to such ticket orhallot." . Npw, if the wprds "so charged," in 
the last plau^^, refer baok to.the offensp of iUeg9.1 yoting only, it would 
hâve no roeaning. whatever, iand is mère surplusage. In order to give 
any effçptJiO tl:^at clause itmustbe,readasif the word "sp" were omitted 
from it. . P0iflgi.8o read, the, intention pf congress to make the. section 
applicablç;;^; (SI rule of évidence ,to ail offenses becpnies, more apparent. 
As thus; iQt,Qi|pj!eted, it meaus that it is pnly prima fade, eyidence of any 
offense against the United Statua to, prove that the act charged was com- 
mitted with refeeeace to such ticket or ballot, which may be rebutted by 
proof that; thp'act was not comimitted with référence to the élection of a 
représentative in csDngress. Thia construction is supported, if not justir 
fied, bytheflai^uage of section 21 of the act of 1870, (16 St. ât Large, 
145,) from which section 5514 was oondensed by the revisers. Section 
21:reads:,, . ,, •• > 

"And be it further enacted, that whenever, by the laws of any state or ter- 
ritory, thè «aaae otany caadidatè' or person to be voted £or as représentative 
or.delegate in congress shall be re(jnired to be printed, written, or contaiçed 
in any ticket or ballot with other candidates or persons to be voted forât the 
same élection, for state, territorial, municipal, or local officers, it shall be suf- 
flcient^^-ïwiâf .;^(ï<?^éevidenrie, either for the purpose of îndicting or convicting 
àny person changea with voting, or attempting or ofEering to vote, uniawfully, 
under the provisions bf the preceding sections, or for committing either of 
the offenses therëbycreated, to prove that the person so charged or indicted, 
voted, or attèhlptéd or offçred to voté; such ballot or ticket, or committed 
either of the ofitetises nainëd in the preceding sections of this act with référ- 
ence tosuèh ballot;. And the proof ànd establishment of such facts shall be 
takén, held, and déehiCd to be prestilhptive évidence that such persons voted, 
or attenapted 6t offéred to vote, for sUchi représentative or delegate, as the casé 
may be, on that sttoh offense was committed with référence to the élection of 
such reprjîaen;tatiY,f or delegate, and sh^U be sufflcient to warrant his : convie- 
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tion, unlesB It shall be sbown that auch ballot, whétf'bàst, or attempted or of- 
fered to be caat, by him, did -not contaln the namieoftHiy candidate for the 
ofiSce of re{)ieaentative or delegate in the congrus of the United States, or 
that such bfEëiise was not cômmittèd with référence to the élection of auch 
repreaentativeor delegate." 17". S. V. 5ot«en, 100 U.S. S08. 

It remaîns to be consideréd whether the acts chargea, in the affidavit 
might natwràlly and reasonably, and within the meaning of the statute, 
affect the élection of a représentative in congress; and it is said that they 
might do 80 by destroying or impairing the value of the tally-papers as 
évidence before the board of canvassers, or in any conteat of the élection 
of such représentative. It is clainaed that on account of erasures and 
changes apparent on the tally-paper in the vote for coroner and criminal 
Judge, it toight be wholly rejected, or accepted only upon évidence; aiv 
unde that, the vote for représentative in congress, in which there are no 
erasures or changes, was correctly stated, and that the person elected as 
such représentative might thereby lose, or be put to great trouble and 
expansé in proving, his élection. The légal presumption as to such era- 
sures and changes is that they were made before the paper was signed, 
and the presumption is not to be overthrown by mère suspicion. But, 
if there is reason to believe that the erasures aùd changea iii the state- 
ments of the vote for coroner and criminal judge were fraudulently made, 
it is not a stiflacient reason fox declining to aocept the statenlents of the 
votes for other officers in which there are no erasures or changes. LMe 
v, J^ëmdw, 10 Wall. 26; Greenl. Ev. § 566; Lema VyQommismners, etc., 
MarahaU Co., 16 Kan. 102; Cochran v. Nébeker, 48 Ind. 459. 

A taily-papeï contains a separate statement of thé votes cast for each 
candidate for every office, and, although it is one in form, it is several 
in its essence and character. The choice of a majority of the votera in a 
county or district or state, as to other offices, ahout which there is no 
reasonahle question or doubt, ought not to Içe reversed by. the rejection 
of the whole tally-paper, and the vote evidenced thereby, or held in 
abeyanoe, because there is some question or doubt as to the vote for 
coroner or criminal judge. It would be unreasonable to présume, if the 
élection ofgovemor hinged upon the vote of any of the preoincta named 
in the affidavit, that any honest or intelligent man, or body of men, 
would reject its vote, and give the office to the candidate of the minority 
of the votera of the state, on account of thèse erasures and changes, and 
it would be impossible to justify such an act. ît was to prevent such 
acts of ignorance or perversity that the législature of ludiana inserted 
the foUôwing sections in the statute govemîng élections: 

"Sec. 4720. No tally-paper, poU-book, or certifieate returned from any élec- 
tion by the board of judges thereof , aliall be rejected ïor want of fOrm, nor 
for la<k of being strictly in accordance with the directions herein contained, if 
the same can, be satisfactorily understood; and aueh board of canvassers shall 
in no case reject the returna from any precinct if the same be certifled by the 
board of élection of that precinct as required by law, and presented to them 
by the inépeùtor or one of the judges of said board." 

"Sèc^ 4722. No commi&sion shaU be withheld.by the governor on account 
of any deféct or informali^.in the return of aiiy élection to the office of the 
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secretaryof the state, if jt<!an, with reasonable certalnty, be ascertainèd from 
such returns what office is intended^ and who is entitled to such commission. 

The àçts of the defen'dâiits .had ^exclusive referpiice to the élection of 
state and county offioers,"^ and for siich acts they are not and cannot be 
made "amenable to fédéral jurisdiction," because others miglit improperly 
or wrongfully make them a pretext for refusing to count the vote for rep- 
résentative in congress. The spécifie facts stated in the afBdavit, which 
weré admitted on the argument to be ail the facts in the case, do not 
constitute ^n offense against the United States, and the commissioner was 
therefore wîthout jurisdiction to conduct the examinatièn, and Perkins 
was guilty of no contempt in lefusing to be sworn and testify as a 
witness. ,./;'',' ■ /:•■■!■■: 

An orderor jadgment ofia court; acting within its jurisdiction, pun- 
ishing a psu^tyor other person for contempt of its authority, cannot be 
reviewed'oriannuUed by ànother coUrt; but if a court, having no juris- 
diction over the parties or the subject-matter before it, sentences a party, 
a witness 0* any other perspn to imiprisonnient for contempt of its au- 
thority, the person thus illegally ■deprived of his liberty may be'released 
by àny court authorized to issue tvrits of habeas corpus. Et parte Fisk, 
lis .U. S. 713, 5 Siip.Ot. Rep. '724; /ri reMorton, 10 Mich: '208; In re 
HcM, Id. 210\ Holman V. Mayà'^ etc., S4 Tex. 668; Peopk v. Cassek, 5 
Hill,164; Ruih»Fford V. Hdmes^Si UVià, 317; MparteBurf&>'d,BGianchi 
448; Ex parte Bollman, 4 Cranch, 75; In re Bueil, 3 DiU. l'16; In re Hen- 
rich, 5 Blatchf. 414; In reStvpp, 12- Blatcbf. 601; In re MacDonnéll, 11 
Blatchf. 170. ' : '■ 

But, even if the facts charged^ gave the commissioner jurisdiction to 
proceed with the examinatioa, the question whether he ^as authorized 
to sentence Perkins to imprisonment in the county jaiil for the period of 
threemonths remains to b.e considered. Section 627 of the Revised 
Slatutes of the United States', which provides for the appôintmeut of 
coinmissionerâ, is as follows: 

' "Each circuit court may appoint, in différent parts of the district for whicli 
it i^ held, so many discreet persons as it may deem necessary, who shall be 
called ' commîssioners of tljejOircuit courts,' and shall exercise the powers 
which are or may be expressly confieiyed by law upon commissipners of cir- 
cuit courts." ^ 

; The power to punish for contempt is nowhere expressly conferred on 
commissionçrs. , It is claimed, however, by counsel for the.government, 
that the provîsipps in section 1014, that ofFenders against the United 
States may be arrested, imprisoned, or bailed by the o^cers therein 
named, (among whom are commi^sioners,) "agreeably to tbe usual mode 
of process against offenders" in, the state where they are found, confers 
on thèse officers ail the powers of a justice of the peace, sitting as an ex- 
amining magistrate under the laws of Iiidiana, among which is the 
pôwer to puhish for contempt. Article 85 of the Statutes of Indiana, 
défining contempts of cotirt, ati4 'ûuthorizing a maximum fine of $500 
and a maximum imprisonment ofthree months, is cited as applicable to 
justices of the peace in such cases-; But its provisions for a statement 
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ï)y tîie "judge" of the àcts or words constittiting the 'contempt, for ex- 
ceptions aaidMlls of exceptions, as in other «riniiinal actions, and direct 
appeàls to the suprême, court, show that article 35 does not apply to 
justices of the peace, and I do not understand that counsel now seriously 
insist that it does. McDon. Treatise, (Ed. 1871,) 106, 375-, Id. (Schra- 
der's Ed.) 388, 390; Gremv. Aher, 11 Ind. 223; Qanigvis v. Staié, 93 
Ind. 239; Sifflte V. Commismners Vanderburgh Co.^ 49 Ind. 457. 

Uïider section 1477 of the Statutes of Indiana, justices of the peace 
ùndoubtedly hâve power to enforce the att«ndance of wittiesses, and to 
préserve brder in judicial proceedings before them, by fine not exceed- 
ing $S atid iniprisomiient notexceeding three hours; but further consid- 
ération oftheir powers is unnecessary, because welook to the statutes of 
Indiana only to ascertain the mode in which powers that are expressly 
cOnferred on commissioners by the fédéral statutes shaE be exercised. 
Section 1014 of the fédérai statutes expressly confers on commissioners 
the power toarrest, imprison, or bail offenders agaitiét the^ïiited Statés, 
and it also prescribes the manner in which this power- shall be exercised, 
whick'iéi-^^agreeably to the usual mode of process against offenders" in 
the> states; It is not essential to the due exercise of thfe power that com- 
missioners should hâve authority to punish for contempt; for they caii 
refsr theieontqmacy of witnesses to the court, as they do in takii^ 'dép- 
ositions, and as masters in chancery and registers in bankruptcy are 
réqujred to do. It is just as important to hâve the answers of witnesses 
enforced! ijAi civil as in criminal proceedings, and there is no reason why 
the power to enforce such answers should be dehied; to officers having 
charge of the one, and conceded to those having charge of the other. It 
was the intention of congress -to assimilate the proceedings before com- 
missioners and other officers mentioned in section 1014, for holding ac- 
eused persons to answer before the courts of the United States, to!'the 
proceedings for similar purposes in the states wheresuch proceedings «râ 
had. U. S. v. Bundlett, 2 Curt. 41. But it is a stretch of language to 
eay that the punishmentof a, witness for contempt by a commissioner 
is a nece^àaty.part of the "usual mode of process against offenders,"' or 
essential to 'the exercise of any power that is expressly conferred on him 
by the iederal law. Much of the fallacy in the reasoning on this gub- 
ject is,foun4ed on the assumption that a commissioner holds a court. 
Thea3SUEQt)tion isunsound and misleading. In U. S. v. Ca8e, 8 Blatehf. 
250, WbOBRTJFP, J., said: "Thé commissioner holds no court. He àctS 
as an arresting, examihing, and committing ma;gîstrate." He is desig- 
pçi|l;ed as an "examining and committing magistrate". by Mr. Justice 
FiELDin îX S. V. Schunumi.2 Abb. U. S. Pr, 523, and in other casea 
çited by the government. It was held by Justice Story {U. S. v. Olark, 
in 1 Gall. 497) that a district judge sitting as an examining and conv- 
mitting magistrate under section. 33 of the judiciafy act of 1789, *hicH 
hàs been cai:ried forward into the Revised Statutes as section 10l4, 
■wa,8 not ^ CO\^rt; and that an indictment for perjury founded uppii a 
6ta,tute requiring the oÉfense to hâve been committed in a "court of the 
United Statei" was bad because it chai^ed the act of perjury to hâve 



been, ôofRooittenî in ta examinfttiotf before a district: judgéunderthat 
seotiônl; ; in delivering hisjjopimoQy i Justice Stoby characterized the ar- 
gtim^at thata judge, under tiieee circumstances, waaacourt, as"utterly 
insuppiQrtable." r v 

It is nOtinecessary to décide ^hether a justice of the suprême court-of 
the United States, or a circuit or district judge, sitting as an examining 
magistrate, ïnay punish a contuïnàcious witnesis or other person guilty 
of naiseoûduct before him. It is aifiicient in this CâSe to hold that coro- 
ïoissioners exercise such powers as are expressly conferred on them by 
congress,; and that neither section 1014, nor any other, fédéral statute, 
aUthorizes them to punish for'. contèmpt. If, under section 1014, the 
ôoœojjsaioners hâve power to punish for contempt as an incident to their 
po:wer. jto act as examining magiatrates, if folio ws that ofScers of this in-r 
fariot grade may exercise the pôwer without restriction, although con- 
gress hais deeméd it necessâryi in section 725, to irestrict the suprême 
çouïtof thé' United States and the circuit and district courts in the exer- 
cise of the saiûe power. 1, 

It faas ibeen the practice thl^ughout the country for commissioners to 
refer to tho' circuit courts, whose officers they are, parties, witnesses, and 
others gsaUitjr of contumacious Conduct before them for punishment, and 
tbeiaetiottof Goûimissioner Van Buren ia certainly unsûpported by any 
precederiti in. this circuit. ; ' , 

The judgment of the district court, denying the application of the peti- 
tioner to be discharged, and remiànding him to the county jail, must b© 
reviarsed, and .the petitioner disehai^ed from custody. 



The opîoîon !reûdered in the disteict court in the precéding case îs as 
foUowsîl.''-'^'-'-'' "■■ ; ' ■ ■■■' ■■' ■ ' 

- :ii(:i : : : (Defieniber S8, 1886.) 

^yooi^.jT. 'Thfpetitîonerwascproiiijtted tiy a United States commisgioner 
for cbrttiéui'pt in fèif ùsing to be swortf as à i^îtness in an èxàinination pending 
before the cbÉtniissioner upon an affiçlavit charging, 6i^ p^rpbrting to charge^ 
certain pérsonsnamed, and whb h«(è been arrestSi and bfougtit before the 
commissiorfer, with a violation, in purauance of a crimihal conspiracy, of the 
fédéral; criminal jstatutes in respect to the élective fraioetuse. ïlie reason 
given by the petjfcioner f or refusing to be, 8;Worn was that the commissioner 
wasacting without jurlsdiction, and his counsel hère insist upou the same 
proposition,, ," 

In respect to' thé nature of the office, poWèrs, and dtttiés of United State» 
commiàsiôneriB/I ((aotè'frona an opinitni ef Justice Pield <Jï the suprême 
court; deliverfeà. on thé circuit in Gâlifomia, inthe caseof U. S. Vi. Schumamï, 
2 Abb; U? S.iï^.,533, on the question pf the, district attorney'^ right to dis-r 
laissa C5»e -before a commissioner over thé latter's^hjiec|;ion; ;"The offlce of 
commissioner was, created by the actof .February 20, tôl2. and^ hià duties were 
at firSt liïnltèa to itaking acknowledgtae^ts.ôf bail and!, affidavits. By several 
Subëèqueht'acts his'powers bavebeen gi'eatly'eiilargedJ Amongother things, 
hels inveéted wtth ail thé authority to arrest, imprison, or hkiloffenders agaiiist 
the làws of tto United States which any jiisticeoftihé pekce or otber magistrate 
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of any of tbe United States can exercise ùnder the thirty-third section of the 
judiciary act of 1789. Tliat section provides that • for any crime or offense 
against thie United States the offender may.by any justice or judge of tlie United 
States, or any justice of the peace or other magistrate of any of the United 
States where he may be found, agreeable to the usual mode of process against 
offenders in such state, and at the expense of the United States, be arreated, 
imprisoned, or bailed, as the case may be, for triai before such court of the 
United States as bythis act has cognizance of the offense.' The same act 
alao anthoi'izes the commissioner, upon any hearing before him when the of- 
fense is charged to hâve been committed on the high seaa or elsewhere within 
the admiralty and maritime jurisdiction of the United States, in his discrétion 
to require a recognizance from witnesses for their appearance at the trial. He 
isthusa magistrate of the government, exercisin g functions of the highçst 
Importance to the adminiâtration of justice. He is an examining and com^ 
mitting magistrate, bound to hear ail complaints of the commission of any 
public offense agiainst the laws of the United States in his district, to cause 
the offender to be arrested, to exmnine into the matters charged, and summon 
wlinessès tor the government and for the aeoused, and to commit for trial ac- 
cordmg to whether the évidence tends or fails to support the accusation. For 
the faithful discharge of his duty in thèse particulars healone isaccountable, 
He has no divided responslbility with any other offlcer of the government, 
nor is hW subject to any other' a control." 

This vièw is fuUy sustained in the case of XJ. S. v.Saroagins, 3 Woods, 529, 
wfaere it is h^éld^in effect, that a commissioner, as an examining magistrate, 
haa the powers, and dérives them from the same source, as the chief justieç 
or othér gustices or judges of the United States would bave when acting in 
tbç same capacity. 

; Clothed with such powërs, the commissioner must in eyery instance deter- 
miQeùjudiëiallywhëther a charge laid before him is suSicient in foriu^nd sub- 
stance to jmïfcify an arrest and investigation. This power and duty to décide, 
"When invoked, is jurisdidiioii; and, if the commissioner! détermines toprp- 
ceed aùd does proceed with the hearing, I hâve no doubtî of the rule, and be- 
lieve noanthorityihas been cited to tliecontraiy, that Jio witness or person 
havihg onJy a collatéral or indirect interest can question the jurisdiction, uUt 
less the afiadavlt on which the proceeding is basedis sa wanting in substance 
and in Meyancy toanyform of crime denounced by.the statutes as toiafford 
no reasonable colot for an investigation. On thia subject see Ex parte Wat' 
him, 3 Pet. 193; Ex parte Parks, 93 U. S. 18; Ex parte Tarbrough, HO U. 
Si 651, 4 Sup. Gt. Rep. 152; Lange x.Benedict, 73 ST. Y. 12; Dequ,indne\ v. 
Waïtotn». 81 Ihd. 456; mïZtowisoTi'» Casse, 26 Pa. St 9. 

EspeËially must this be the rule in respect to examinations held in Indiaiia, 
and govemed, as examinations by United States commissioners sitting bere 
arevby the statutes of the state in respect to such proceedings. By section 
1689 of thé Indiana, Bevised Statutes of 1881; if, " while a preliminary exam* 
Inatiott is had before a justice of the peîwe of any person >upon a charge ofifel^ 
ony or any ôther publie offense,. it appears to such justice that a mistake bas 
been made in charging the proper offense, or that. he is guilty of an offense 
not chargeât the justice sh^ not discbarge the défendant, if there:appear3;to 
him to be good cause to détain him in custody ; but he must cause an affidavit 
«harging. the proper offense to be made against the défendant, and reoogni?» 
bioi to anavrer the same, and, if necessaty, also recognize the witnesses to:ap* 
peàt and testify." Thèse provisions are futile if, while the examining offlcer 
ttlTUSi his investigation from the insuflàcieut and iU-conceived: charge to the 
prèper and well-drawn aflBdavit, prepared under his direction, witnesses i may 
vrâthdrawj or refuse to bo sWom, on the prêteuse that juriadiotlon! bad not 
<been obtaihed under the first charge, or had been lost in the eojars^of the 
«baiigetolibe'.seqpttd;.; .: '.: ,;,.., ,;_•:::.: -(i nv,;;' 
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But it Is clalmed tliat the altérations and erasures of tally-sheets and poU- 
books slïown by the affldavît in queistion cannot support a charge of crime un- 
dei- any provision of the fédéral statutes, because it is afflrmatively shown in 
the affldavit that the alleged changes, erasures, and everytbing done, and that 
the aceused are charged with having conspired to do, did not, could not, and 
were not Intended to affect the élection of représentative in congress, butonly 
the élection of certain lôdal oflScers, — criminal judge and cofonerof Marion 
cotinty, and perhaps a member of the state législature. If this proposition be 
oompletèly true, it foUowa that the aflidavit charges, and, oonsistently with 
thé'facts stated in it, could not hâve been so amended as to' charge a viola- 
tion of fédéral la w, and possibly the commissioner was aoting without Juris- 
diction or color thereof ; though that does nbt seem to me to f ollow necessa- 
rily, becaùâe, doubtless, amendments relevant to the gênerai subject, though 
inconsistent with the facts as first stated, might be made, if justifled or re- 
qttired tty theproof; osr for instance, the évidence befôre the commissioner 
in thisiease shows à removaiof the tally-papers from lawf uàcustody, and an 
ottiïssîôltt iof dùty by the officiai oustodians warranting amamendment whicih 
wonid ^bUing the thargeintdsubstantialconforraity: with ^charges which were 
upheld'lA Ma) parte Clatke, 100 U* 8. 399. But, assuming the proposition 
as àdvancedto be trué, we corne, upon the theory of counsel, to the pi votai 
point of the argument: Do altérations of tally-sheets and poU-books, such as 
are hère charged, affect, or, under po^ible and reasonably supposabie states 
of fact, coula theyaffeet, the élection of représentative in congress ? 

The only instance withinray knowledge in which this question bas been 
présenté! to a court for décision wa.a m the case ot Maakin y.U. i8., tried 
two yiearà âgb in the tTnited Btates district court for. the Northern distriist of 
Illinois. For the judge's charge to the jury at the trial, see Chicago Legàl 
News of fèbtiiary 28i'l885; and see 23 Fed. Eep. 334. The criminative acts 
charged to hav^ been committed in that case in pursuance of the alleged cbn- 
spiraoyeonsytédin the cbani^è of a tally-fsheet and appended certiflcate, after 
deposit in the ole(rk's ofBce, and before the officiai count, in respect to the 
number of'Votœ' cast for opposed candidates for state senator, and in the sub- 
stitution offoiged ballots «orresponding to the ehanged'tally-sheet, instead 
of alike numbèroftthe true ballots returned therewith. Theruling of Judge 
Blodôbtt; as I «nderstand his charge, was that, under the circumstances al- 
leged in the Information before him, such an altération or forgery of a fally- 
sheét was puiiishable under section 5403, 5511, or 6512 of the fédéral reyised 
statutes. ■.; ' :•" 1 :' 

I read an extract from the charge, which supplies a succinct statement of the 
substance and bearing of the sections named: "By section 5512, Bev. St. U. S., 
it is made an offense against the United • States for any person who has any 
duty to perform in relation to an élection of représentative to congress, or in 
ascettaining tbe resuit thereof, or in giving any certiflcate or document in re- 
lation theretoi'to knowingly violaté arily such duty, or to do any act unauthor- 
ized by law -î^lating or afifeoting such élection, or the resuit thereof, and for 
any person to'aid.'éounsel; procure, oradvise any such violation of duty. Sec- 
tion 6511, Bev. St. \J. S., makes it an offense against the United States for 
any person tend «vingly to interfère with an offlcer of élection at which a repré- 
sentative tbeôngrèss is eleetèd, or by any uhlawful means induce any offlcer 
of such «lèctloiii whosè duty it is to ascertain, announce, or déclare the resuit 
ofsuch eleotioni btmake any certiflcate, document, or évidence in relation 
thereto; to violate or refuse to comply with his duty, or any law regulating 
thé sàmej'wliile section 5403 makes jt an offense for any person to willfuUy 
destrOy any pa^er, document, or record deposited in any public office. The 
statuted of- 'Illinois 'impose upon the ebunty clerk, and- upon his deputiea, the 
duty ofsiïtf^kyepihg ail the poI14>ooks, tally-sheets, and ballots delivered to 
them by the judges of élection. The county clerk and hisdeputies were therer 
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fore persons having a duty to perf orm in regâM toi ttiis élection for représent- 
ative to congress. 80 you will readily see that the offense charged in this 
case is a conspiracy on the part of ail thèse défendants to vîolate section 5512, 
by inducing défendants Biehl and Gleason, who had a duty to perform in re- 
gard to thèse évidences of th® resuit of this élection, to neglect to perform 
suchduty, and by conspiracy to aid, counsel, procure, or advise such oflicers 
to neglect their duty, and thereby enable some person to spoliate and destroy 
the évidences of this élection ; also to violatè section 5511 by conspiring to in- 
duce thé county clerk or the county returning board to make a false canvass 
and certificate of the resuit of said élection, — ^that is, by altering returns be- 
fore the day of canvass came, to give the county dérk the means of making a 
false retnrn of the élection; also to violate section 5403 by conspiring to de- 
stroy a paper, to-wit, the j)o!l-book, tally-sheet, and ballots, which were prop- 
erly deposited in the ofiBce of the county clerk; the Office of such clerk being a 
public olflce whereiTi such poll-books, tally-sheets, and ballots are properly de- 
posited for the purpose of f urnishing the proof authenticating the electton of 
a member of congress, and for that purpose the oflBce of county clerk of this 
State la a public ofiSce of the United States. When the certiflcates of the re- 
suit of an élection for a member of congress, or any other office, for that mat- 
ter, is altered in any material particular, such certificate is legally destroyed, 
and is no longer évidence ofWbat it originally stàted. It is no longer the 
document which the judges and clerks signed, but it is a différent document, 
ândit maifces a différent statemént." 

Nowl, if it be conceded, as hete stated, that, when a certificate or tally-sheet 
is âlteredin any material particular, it is legally destroyed, and is no longer 
évidence of what it originally. stated. the conclusion is clear that the élection 
in^ respeot'ta représentative in congress is affected, because an itemofievir 
dence in respect theretè, a muniment of title to the seat in congress, bas been 
destroyed. 

But suppose it too muoh tosay that the document, as a whole, in légal con- 
templation, has been destroyed, it is still manif estly true that its integrity and 
force as évidence are impaired. If the altération be manifest on the face of the 
papersj aîid ho explanation givenover the signatures lof the signers, any party 
propoaing the document as évidence of his rights, I suppose, would be under 
the necesslty of showing aliunde that in other respects the instrument is gen- 
uine and true; and under such a burden of pi-oof a party to a close contest, 
it is easy to Understand, might lose a seat in congress to which he was justly 
entitled.i And, if the altération be more skillful and not apparent, it may be 
the source of more serious unoertaiiity and trouble. If, for instance, in the 
case beforë us, we suppose the ballots returned with the duplicate tally-sheets 
lost or 'destroyed, or other ballots substituted which would show a différent 
restilt in respect to çongrëssman, and, in addition, suppose that the other 
tallysaheets, with which thèse altered ones ought to correspond,, befound to 
hâve bèen altered in respect ta the congressional vote, is it not manifest that 
in case of dispute, eaeh altération would be an obstacle in the wây of deter- 
mining the true resuit of the élection, because each tally-sheet would tend to 
discrédit the other? And thi» would be the effect in respect to congressman 
as well as' in respect to other offlcers. 

To illustrate further by this case: I understand that some members of the 
board of canvassers, on acoount of the apparent changes in thèse tally-sheets 
and poU-books, refused to sign, and others signed under protest, the- certifi- 
cate'«f the resuit of the élection in Marion county, including candidates for 
çongresBajB well as for aE local offices. This rwaa an (actual, tangible effect 
upom the élection; and, if ofhermembers of the board'of canvassers had acted 
in the same way, the vote of Marion county in respect to congressman might 
v.29F.no.l7— 58 
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riot hâve been declared withotitfurtherproceedings, and possibly not without 
litigation. ■ > 

Bût the suggestion bas béen niade that the alSdavit hère shows the authenr 
ticity and truth of the altered papera in. respect to the élection of congress- 
man, and therefore a supposition td the contrary Is inadmissible. ïhe plain 
answer to this is that the accused are charged with having dons forbidden 
things, which, unexplainedi impair the proof in respect to the congressional 
élection, and they are no less guilty bêcause the truth of theniatter may liave 
been discovered oi* determined before the formai charge waa framed and the 
prosecution instttuted. 

Going no further into the discussion, I amclear that this afladavit charges 
an offense or offenses fully ivithin the rightful cognizânce of congress, and 
am equally clear that the proviisions of sections 5511 and 5512 are applicable; 
and, if thé charge as made is in any respect defective, the fault is of form 
ratherthan of substance, and affordSrio ground for raising a question of ju- 
risdicMon. 

Whether or not section 5408 oouldi beoiade to apply, I am not sure, be- 
cause uncertain whether anjt ût thèse» tally-sheéts or poU-books had been "de- 
posited" wlth an bfflcer, or in a public oflBce, wi thîn the meaning of that section. 

The proceedings before the cbmmissioner not having been without jurisr 
diction, the petitioner, of coufse,: hiEid nbright, on that ground, to refuse to 
be sworn aâ a witiness. 

In respect to the lengthof time for Whioh the petitioner was committed, 
I do not think the commissioner ëxceedêd his power. By section 1477 of 
Indiana Bevised Statutes of 1881, whîch section was enacted in 1853, a jus- 
tice of the peacè was. empowered " to subpœnA witnesses aiid< enf orce their at- 
tendance by attaicbœent and âne not exceeding fivé dollars ;to enfûrce order 
* * * by fine not exceeding flVè/dollars, and impriaonment not exceeding 
three hours. " And by section 1436, enacted at the same time, there was giveh 
to Justices "jurisdiction co^eixtenisive' tirith the county to„admindster oaths. 
Issue subpœnasi, and attacIitnentS(£otï conteînpt, in any caUse pending be- 
fore them, or in any matter wherè, they may be authorized to take testi- 
mony." Butin 1879,' by an act designed apparently to regulate the entire 
subject of bontempts of côurti'it was enacted that "every person who, being 
«worn to testlfy as a witness in any court of record, in any trial or proceed- 
ing thereinisbali refuse to testify touohing the same, or.who, being required 
by any court to be sworn in any sliéh trial or proeeeding, shall refuse to take 
sh oath br aflBrmation therein, * *, * shall be deemed gililty of a direct 
eohtempt thereof.'" And in the same act it is provided that punishment for 
cbntempts of court nnder the act may be by fine or imprisonment, or both; 
thefine not to exoèed flve hundredidollars, and the imprisonment not to ex- 
tend beyond the tenu of three months. lîev!; 8t. 1881, §§1006, 1010. Thèse 
Tptovisîons, in my judgment, deflne the jpowèrs of justices of the peace in this 
ïeapect, because, as the suprême court of the state has often decided, the 
<Jourts of justices of the peace are courts of. record. But if , for any reasori, 
<the aot of 1879 ought to be construedi to émbrace only courts of higher and 
smore gênerai jurisdiction, justices maj^ still punish contempts (excepting the 
particular instances provided for in section 1477) nnder section 1436, whieh 
■ptitâ no limitation upon the fine or dmprisonment which may be. imposed. 
iQttœre yvhether United States commissibfters are under the same restrictions 
-as justices of the peace in respect to puoishments for contempts. 

'Bat,Jn any View, Ihe necessary conclusion is that the petitioner was not 
onlàwfuUy committed, and should be jemanded, unless now willing to purge 
himself of contempt, in which case he may ibe taken before the commissioner 
fot that purpose. , 

Appeal prayed to circuit court, and granted. / 
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Reed and others ». Lawrence and others.' 

Same î?. Chase and others. 

{Ovrcuit Court, W. H. Michigan, H. JD. October ïerm, 1886.) 

1. PaTEWT — StJIT FOB iNFEraOEMENT — OeIGINAI, SuPPLEJIENTAKY ACCOOTIT. 

In a suit to recover damages for theinfringement of a patent, where a sup- 

plementaiy account of the profits since the first! accounting is orderedj the 

Blaster may* use on the second accounting, for ail proper purposes, the record 

which he used onthe flrst aécoanting,,without Its heing put in évidence be- 

, fore him. 

2 Sàmb— PRiNcnxE TO BB AppiiIed ht Accounting fok Peot'its. 

In a suit for the inf ringement of a patent, the défendant is accountahle only 
for thbi sum -which represents that portion of the profits resulting from the 
emplc^ment of the patented devices in the article m^puf^ctured by the dé- 
fendant. If the article mJttde byhim embodies the Use df othervaluable feat- 
ures; liot patented to the (k>aiplainattt, but -vt^hich hâve contributed to its mar- 
ketable value, the défendant is net liable to the complainant for the us^ of 
Buch features; and the burden is on the complainant to show what pordon of 
def endant'B pro&ts arose froto! the use Ot complainant' ^ patent 

flÔMord <J? iîoo8, for complainants. 
Edwaffds&.StewaH&ndJ/fi.BeanetttîovAekndanU. 

Sevekens, j. Thèse cases are now brought before the court on ex- 
ceptions to thé master's report in the seyeral cases nSade under the order 
embodii^ in, the interlobvttory decrees heretofore made and ehtered 
therein. Ttièy hâve been presentéd and argued together, and' no reason 
is perceiVed \vhy they are not Bubjectto the like considérations and di- 
rection. 

A brief history of the proceedihgs iti the causes will facilitate a clear 
understaiiding of the action of the court, and the grounds and pririciplés 
of its décision. Thfe complainants are the owneïà of what is knoWn as 
the "6atVèr f*atent," for ah invention of certain improvements in the 
constrt(c1ion of spring-tooth harrows, and' as such owners filed their bills 
of complaint in thèse causés in this court against the défendants; alleg- 
ing that tte défendants wére and hàd been engaged in the manufacture 
of spring-tooth harrows, which Cohtained infriiigements on the coîia- 
plainants' claims under the Garver patent, and praying for an injunction, 
and for an accounting of the prpfits.and damages already sustainedJ 
The défendants, answering, dénied the validity of the Garver patent, 
and their infringèment thereof, if Vlalid. The cases were brought to 
heajing oa pleadings and prooi^ befôre Associate Justice Matthews and 
my prpdecèssorj Judge WiiHEtj and à décision was made affirming the 
vaJidîty bf the patent, and the defètidànt's infrihgènaent thereof, and an 
interlocutoiry decree. wa[$' eûtered in conformity therewith, which also 
ordered an accounting of the profits and damages, as is usual in such 
cases. On th|e représéntàtîoii by defpiidants that they would snffer irrép- 
arable damages if theit busîneBsshCiild be cioséd up by an injunction, 

iSee Chase V. Tuttle, 27 Fed. Kep. 110. 
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the court allowed a suspension of the injunction pendîng an appeal by 
the défendants' on theirrgiving bonds, which was done. The above-nien- 
tioned decree was made June 30, 1882. In pursuanee of the order for 
an accounting, the parties went before the naaster, and produeed their 
proofs, and he made a.report, awarding the sum of $ . This re- 
port, so far as it is necessàr'y to particularize, proceedèd on the grounds 
that the défendants were liable for the whole profits derived by them' 
fropi the matiûfacture of thphnrrows, and the sale thereof, and sonie sup- 
plementary damages to the complainants, which weré found'to be in ail 
$5.42 foi" èàcth bàrrow.- Other détails of his report :ar« omitted for the 
sake of brevity, and because they are not essential to the main point in 
controTersy. . " ./' 

'Exceptions were filedto the report by the défendants. They were 
brougbt on t<i be|,beard befoi^ Judge WithéY, and, Upon argument, the 
principal exoeptàon, which is also the one relied oti in this hea^irig, "was 
oyernlléd, 'àridth'e report confirmed. It is clear that this. order of con- 
firmation adqpted ^s its,.ca,tdinal princîfile the, ttiîe, upon which the 
roaster had proceedèd, namely, tnat in sucïi' a case tbie coraplainant is 
entitled to recover from the defendanj; what the proofg show to bave been 
the profits of the défendant realized by hjm from tbe.mg.nufacture, which 
involved the infringement of complainants' patent, as well as the sum 
which, added'tP;those profits, wpuld equa.1 the profits comjdainants might 
hâve made on, ^he same number of harrows. An opinion was prepafea 
and filed by Jttdge Withbï, which, in substgnce^ idéclared that rùle ap- 
plicable to. the cases; the learned judge taking the view,appàreritly, that 
th0 patent was £^ primary one, siqd.that it was one which gave the wiîole 
value to the harrow, as distinguished from one which gives an încreased 
utility to aji implement or m^açhine othe.rwise, ingorçe measure, vàlua- 
ble for thegeneral purpose for which it is designed. I shall, in a subsé- 
quent place, ref«rto that opinion more particularly.. 
;; The late Circïiit Judge Baxter having, at the à^fendant's instance, 
prdered a rehepring of the original causes on. the mçrits, such réhearing 
was had before.the Pon. Stanley Matthews, the associate justice of 
the suprême court allotted to this circuit, sitting àlone. On élabprate 
argument, the, interlocutory decree entered on the former hearing was 
confirmed, the order suspeyding.the injunction was withdrawn, an ac- 
Çpunting from the date of the termination of the first accounting up to 
the, dfite of the réhearing weis ordered, and a permanent injunction was 
direqted to issue. 25 Fedy Rep. 04. ; The court also, îh this confirma- 
tpry decree, ordered incidentally that the action, alreafîy taken by the 
cqurt on the magter's repprt stand affirmed. î am advisèd, and it is 
qtherwise obviouç, enough^ ^hat pn the réhearing no question involved in 
)the accounting was discussed or alluded to, and cpnsequently ho ôon^ 
sideration was giyen to any. such, question, and this part of the decree. 
bping assumed to hâve been already disposed of, was entered therein su6 
sikntio. The court is also apprised that the defendahts hâve appealed 
to the suprême court from the decree made on the réhearing on the 
merits. 
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Pursuaflt tô the order for accoùnting for the damages and profits dur- 
ing the intetval between the two hearings of the causes, the parties havé 
been again before the loaster, and, upon some additional proofs, ofâ 
like character, however, to those employed on the former accoùnting, 
and the proofs then offered, as well as the original reeôrd in the case; 
the master, relying upon the same grounds as befote, has reported in 
favor of the corn pkinants, and against Chase, Taylor& C!o., for the sûm 
of $23,712.34, and against Lawrence & Chapin in the sum of $13,958.26, 
being for the sum of $5.42 for each harrow manufactuTed and sold by 
them , respecti vely. This report is excepted to on thé same grounds, sub- 
Stantiaily, àS' before, but, as thèse grounds' merge into One principal' 
qitestion, tshall notice but one other. ' 

Sonde question wâsmade at the hearing whether the originali -record 
wàs before the master, so that hê could take oogni^iicé of it without its 
being put iQ évidence before him, which it was cïàiùied was not doiie; 
and it #aë àtgued by défendants' counsel that the master couM not refér 
to or conàdèt it inniakihg Ms report. No authorîties are oited On tbià 
point. 'ï am, howeVèr, bf the opinion that the inaster is at liberty 'to 
do thià for any legitimate purpose in preparîng his report, and iib injtl- 
ribus use is shéwh to hâve been made. . >■, 

The iprincipàl question récura, Which is -v^héther the report excepted 
io ië 'foundéd on the trué doctrine in relation to the dama;ges and profits 
in patent causes circumstanced as thèse are; or whether, on the other 
haiid, it bas' àdopted a principle which is inéquitable and unjust. I am 
unable tb see- that the question thus presented is in any respect diffiereht 
froni that' which was presented to Judge WlTHE* upon tibe former 
accoùnting; and it haS beeû stïongly urged by counsel for bomplainants 
that the court ought now to follow in his footsteps, and treàit this matter 
-as a thiilg adiudged. And I feel the force of the argument, fouiided on 
the incongruily in the action of the court, if opposite results-âte ârrived 
at bn tiiësè successive stages in the same proceedihgs. But, on the othèr 
hand, it must be rememberéd that Ihe causes stiE remain witbin the 
-control of the court; that no final decree has yet been rendered; and 
that thére still remainb opportunity to the court to set the parties right, 
if matters bave taken a wrong direction, for I cannot but think the appeal 
which has been taken to the suprême court is prehiature, and that I 
must treat the cases as pehding hère. Profound and sincère as my re- 
spect is for the memory of Judge WiTHBY, and his légal learning and 
good judgment, it is not consistent with my Sensé of duty that I should 
abdicàte the funetion of exercising my independent judgment, or refuse 
to Buitors, on the score of mère sensibility , the équitable rights to which 
thé boiiscience of the cotlrt thinks them entitled. For thoUgh ï am quite 
oonscious of the fact that as the cases will undoubtedly go to the suprême 
court on the questions involved, and what is done at the ôircuit is in 
préparation to that end, my conviction is that I ought, so far as is in ray 
power, to put them upon' the right course, so that not only what the 
court thinks should be the right result hère shall be attained, but the 
.cases put in such shape that, upon appeal, the suprême court may hâve 
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ail the materîal before it for giving such judgnîent as th^t court shall 
findto be just between the parties, whether it shall agrée with or differ 
froiB the court below. Adding pnly that no sligbt donbt, or even a 
slight inclination: of judgment, would justify a chapge in the ruling 
already m^de, uppn. the former accounting, I will now; proeeed to ex- 
amine th© question presented. ,j 

Whatever uncertainty or confusion there may hâve, jbeen arising from 
the varying décisions of the subordinate courts, the suprême court has 
now, by g, settled course of décision, established the: prineiples whieh 
should govern the court in estimating the damages and profits to be ac- 
countad for j^y the infringera in patent causes. The most generally ap- 
plicable rule is the one whîch, resting on the principle of compensation 
forinjury,!,-whicli,riuns through ail the branches of the law as adminia- 
tered between p^ity ^d party, déclares that the deièndant; who is ac- 
countable for the promis arising fropa the infringement of the rights se- 
cured to, ^thecomplainant by bis patent, shall accouut to him for the sum 
which représente that portion of the profits resultipg from the employment 
of the psteijted devicesin thc; article manufacturedby-the défendant. If 
the mapalaçtured; article embodies the use of other vaiuable features not 
patented to the complainant, but which hâve contributed to its marfcet 
value, whethex euch other features are patented to any other person or 
not, the défendant is not liable for the use of them to the cbmplainants. 
If such other features are patented tosome third party, that person is the 
one entitled to recover for that infringement, to the estent which his 
patented device bas contributed to the defendant's profits. But if, on the 
other handj,ttlîpse ot^er:qualitiesarenot patented at aJl, then the défendant, 
in commoo, witli; the gênerai ppblic^ basa right toapply them to his busi- 
ness, and malsetheiPost he can of them. They belpng to the common 
stppb, and there is no exclusive lig^^t to them in any one. BUikey. Rob- 
ertscm, 94 U. S, 728; Gatvood Patmt,ld.6dù; Bhck v. Thome, 12 Çlatchf. 
20, 111 U,,S< 122, ,4 Sup. et. Eep. 326; ^Zocâ; v.jfunson, 14 Blatchf. 
265, ibis lastiçase being, as I understand, a branch of the^next preced- 
ing; Elinabeth V., Pavement Co. y 97 U. S. 127; QatrOsmiy. Clark, 111 U. 
S. 120, 4 Sup.Ct. Bep. 291; Dob^m v. Hartford Oarpd Oo. , lU U. S. 
439, 5Sup. Ct,!lleP- 945. 

To thèse autiiorities I ought to add TutUev. Gaylord, 28 Fed. Bep. 97, 
dicide^ only; last August by Judge Coxe» in a litigation over the Gar- 
ver patent, on the same or a similar state of the évidence on the account- 
ing, in which noçainal damages onlywere awarded. 

Çorpllaryto thiB rule, but manifes.tlypo exception toit, isanother one, 
lyhiçb is that wlien; the patented featare which has been infringed by th,e 
defeodant js one which w.as the sole élément of value in the thing pianu- 
factured, so that but for it the arti<!le would not be marketable, because, 
not suffioiently useful for the purposeto, which it was in-tended, the de? 
fendant is liable ^r the whole profits of the manufacture. Manufacturing 
Q>i V. Qnimg,lQ5 V. 8. ,203,, which ,^iase is an excellent illustration of 
the distinction. And the distinction isagain pointed out ia Dobsonv. 
Hartford Oarpa. Co., 114 U. S. 445, 5 Sup, Ct. Rep. 945, This rule is 
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as plainly just as the otheï. In both the essential principle is the samo, 
Avhich is to award to the injured party that redress which compensâtes 
for the violation of bis right. In the first case, bis right does net extend 
to the wholeiûanufacture; in the second, it practically does. 

. It is certainly alien to the principle^ of the court to inflict vengeance. 
Ite aim is rather to administer justice upon strictly équitable principles, 
In the opinion of Judge Withey, and the conséquent action of the court 
in confirniing tbe master's report, the second rule above stated was ap- 
plied, and the court beld in effect, as above stated, that the Garver pat- 
.^nt was a primary one, and he held that those features of that patent 
yirhiehhad been sustained by the court were the sole élément of value in 
the harrows manufactured and sold by the défendants which made them 
B^^ble, and but for wbicb those harrows would not, nor would any ap- 
préciable portion of tbem, hâve been sold. Now, as appears by tbe opin- 
ion of Mr. Justice Matthews, and the decree entered thereon, the Garver 
patent was sustained in respect to two devices, namely, the spring-tooth 
attached to and circling over the frame, and downward and forwardi tp 
the point below the frame, and also the pecuiiar method of the attach- 
ment of the tpoth to its seat upon the frame. This iast deviee is not in- 
volyed in^h© présent accounting, because it is not claimed that the de- 
fendants ^mployed itduring the period over which the accounting px- 
tei\ds. Ihe feature, therefore, to which the présent question of damages 
relates, is tbjatof the spring-topth arching over the; fr^me, and with its 
point inclining for ward under the frame. 

Tbe court is required to take judicial notice of whatis commonly known 
in tbe vaxious bi;anches of manufacture and industry. It is required 
that the court should know what is the current progress in tbe arts affect- 
ing thp, convenience and metbods in common use among thç people. 
J^hiUipsv. Détroit, 111 U. S. 604, 4 Sup. Ct. Rep: 580; King v. GaUun, 
109 U. S, 99, 3 Sup. et. Rep. 85; Terhme v. PhilMp», 99, U. S. 592; 
Braumv. Piper., 91 U. S. 37. And, because this isso, the court is bound 
to know what is genetally known in this branch of business; that, after 
the valua,blë improvemeiit introduced by the Garver patent in the man- 
ufacture of s^ring-tooth harrows, the great advantages of this class pf 
implements were generally recognized, and tbe business of manùf^ctur- 
ing barrpWiS with spring-ieeth was entered upon in yarious parts of the 
country, and by naany individuals, so that tbe market was, and bas ever 
since eontiilued to be, fillèd with thèse harrows of various patterns, and 
ail pughëd iïpon tbe public with a pertinacity which bas becontte a rec- 
ognized incident of ail such kinds of business. A few of tbem contained 
this fçatiïre of the Garver patent of the tooth arching over tbe frame, but 
more did not. Ail, however, included the feature in some form of the 
springing tooth, which takes the form of an arch in some portion of its 
conformation, and is constructed of steel to give the desired yibratory 
motion. And tbe gênerai use of thèse différent patterns of harçows is 
in promiscuous distribution, throughout the country where such impie; 
mentsare in demand. Some hâve the same strUiCture of frame as the 
complainantehave adopted; others haveapplied thespring tee^h to frçtme? 
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of other' forms. A number of patents hâve been obtained, other than 
that of Garver, applicable to différent devices in the building of such 
harrows, sorae of which the défendants claim to own, and to hâve used 
in the manufacture of the harrows now to be accountèd for. How can 
it be said, in the light of ail thèse ^eU-known facts, of which notice must 
be taken, and which are also shown in the main by the direct évidence 
in the cases, that the sales which hâve been made by the défendants, and 
the profits they hâve made, are due solely to the value contributed to 
the harrows by thé feature of the arching tooth peculiar to the Garver 
patent? It seems to me that td say this is to deny the gênerai knowl- 
edgè and expérience. To say 'that every purchaser would hâve bought 
a spring4ooth harrow having the peculiarity of the Garver patent, and 
would hâve bought no other spring harrow, is impossible, without ig- 
noring what is constantly happening throughout the country. 

In tny opinion, the language of the suprême court in Gàrretson v. Clarh 
and Dobscm vv Carpet Co., muta^ mâtandis, has a clear and positive ap- 
plication. 

In the first of thèse cases, the patent was for an improvement in the 
method of lûoviilg and securing in place the movable jaw of a mop-head. 
The court said that, with the exception of this mode of clamping, mop- 
heads like the plàintiff's had long been in use. Before the master, the 
plaintiff had jjl«&ved the cost of hisïmplements, and the pricé at which 
they were sold, and claimed the right to recover the différence as his 
damages. This rule was rejected, and, no other évidence of damages 
being offered, the plaintiff Wàs allowed only nominal damages. This 
action of the circuit was sustained on appeal. Mr. Justice Field, de- 
livering the opinion of the court, said: 

"Theriiiè on this subject is aptly stated by Mr. Justice Blatohfobd in the 
court below; ■'*' The patentée,' he says, ' must in every case give évidence tend- 
ing to separaté or apportion the defendant's profits and the {^atentee's dam- 
ages between the pâteuted feature and the unpatented features, and such év- 
idence must be reliable and tangible, and net conjectural nor spéculative; or 
he must show byequally reliable and satisfactory évidence that the profits and 
damages are to be calculated on tne whole machine, for the reason that the 
entire value pt the whole machine, ais a marketable article, is properly and 
legally attribùtable to the patentèd' features.' The plaintiff complied with 
neither part of this rule. He produced no évidence to apportion the profits 
or damages between the improvement constituting the patented feature and 
the unpatent'Çd.,fflaturesof the mop, and the price at which it \yas sold. And 
of course it coujd not be pretended that the entire value of the mop-head was 
attribùtable toth^ feature patented," 

Of course ît '6àn make no différence in the rule whether the unpat- 
ented feâturës "were in use before or <)nly since the patent was obtained. 
In eithercaiëey the public are entitlèd to use them, and the patentée, 
therefore, haë iïo right to recoter damages which include such use. 

In thé'other case {Dohson v. GarpetCo.') the patent was for a design 
in the mahuftlcttire of carpets, and the complaihants sought to recover 
damages to* thè amount of the différence between the tibst ôf manufacture 
to him ■ and his sèlling price for the number of yards manufactured by 
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the défendants. This was allowed by the court below, and substantial 
damage? were awarded. On appeal, this part of tbe decree was reversed, 
and-only six cents damages allowed. Mr. Justice Blatchfobd, deliver- 
ing the opinion of the court, after taking judicial notice of what is com- 
mon knowledge, that there is an infinité variety of patterns in carpets, 
and that between such as are of equal intrinsic merit, as to durability of 
fabric and color, and equaily pleasing in pattern, sonàe ihaving an un- 
patented design, but one protected by a patent, said it did not follow 
that the latter would necessarily command the larger price in the mar- 
ket. *'If it does, then the increased price may be fairly attributed to 
the design, and there is a solid basis of évidence for profits or damages. 
But short of this, under the rules established by this court; there is no 
such basis. The same principle is applicable aS in patents for invén^ 
tions. The burden is on the complainant, and if he fails to give thé nec- 
essary évidence, but resorts instead to inference, conjecture, and speçu- 
latioh, he must fail for waiit bf proof. There ia but one safe rule,— to 
requiïe the actual damages or profits to be established by trustworthy 
légal proof," Again he says, at page 445 : 

"Approval of the particular design or pattém may very welHje one motive 
for purchi|8ing the article containing it, but the article must haVe intrihsic 
merits of material and structure to obtain a purchaser, aside from the pattera 
or design; and to attribute in law the entire profit to the pattera, to the ex- 
clusion of the other merits, unless it is shown by évidence as a fact that the 
profils ouglit to be so attributed, violâtes the, statutory rules of actual dam- 
ages, and of proûtâ^ to be accounted for." 

The pertinency of this language to thess cases in hand is so conspio^ 
nous that I need not dwell upon it. It is only necessary to make the 
doctrine concrète by applying it to spring-tooth harrows, and the spé- 
cifie feature of the tooth arching over the frame, of the Garver patent. 

The resuit is that I cannot doubt that the court erred upon eonfirm- 
ing the former accounting,iand adopted the wrong rule in the computa- 
tion of profits to berecovered. What the complainants seek now is, con- 
fesaedly, the profits derived by the défendants in their infringing busi- 
ness, though the reports seem to cover also damages to complainants; 
and they are undoubtedly entitled to recover them, — not the whole profits 
of the business, but such profits as they can show are attributable to the 
use by the défendants of their device claimed under the Garver patent. 
But, wbile the profits are what the complainants are now professedly pur- 
suing, the rule would be the same if the inquest were one of damages to 
complainants, as, indeed, it should be; for the underlying principle is 
the same, and is not afiected by the mode of redress elected. That this 
is so is very clearlj' indicated in the opinion of the suprême court in 
Dobson V. Hartford Oarpet (h., above cited. 

It appears to me to be clear that the other rule than that adopted by 
Judge WiTHEY is the one applicable hère, because the patent is not one 
covering the entire structure of spring-harrows. It does not include the 
frame which is used, that being substantially the old Scotch harrow 
frame. Nor does it cover springing teeth, except as they contain the 
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peculiar featnre already mentioried. Nor, to make the exclusion short, 
does it cover anything else than those peculiarities incJuded in the claima 
which hâve been sustained by the court as herein stated and fexplainedf; 
Aswas to be éxpected, the maister has, on this accounting» proceeded on 
thé princîples laid down on the iSrat; and it unfortunataly happenfi that 
the record is in such shape that: the facts necessary to copie to aright 
Gonclusion are not, in view of the opinion entertained on the law ot the 
case, in propèr or sufficient présentation. 

If the présent view is right, and the suprême court should adopt it, it 
is to be feared that the conséquences of leaving matters in their présent 
shape, and confirming thit rejport, wùuld be that, when the cases should 
reach a final détermination in the appellate court, that court would be 
without the means àfforded by the record of awarding that redress to 
which the complainauts are afpparently entitled, and be under the néces- 
sité of awarding them nominal : damages only; and, in any event, it is 
very dear that the môst prudëot cûurse will be to sust&in the présent ex- 
ception, and rec6mmit the matter of référence to themaster, with in- 
structions to take such additioiïAl évidence as the parties may see fit to 
ofl^r, and tx>,flAke further report in conformity with the principle of this 
opinion . Ixi tbis way ail the material necessary will probably be brought 
before the coutt, so that, whatever view may ultimately be held as to 
the correctness'of the opinion now expressed, as has already been said, 
the court may bé able to àccomplish justice laetween thé parties. This 
opinion is much longer thaù woiild haVe bèen necessaT|^,jf ï had not felt 
it to be proper that the reasons which hâve compellëâ me to adopt a dif- 
férent conclusion from that hitheirto reached by the court should be fully 
stated, and with as much distinctness as was practicable. 

In the présent situation, I should recommend to the parties that the 
order confinning the former report be opened, and that a like order be 
madein that matter as is directed in this, for the objects herein indi- 
cated as désirable. No motion of that kind is made, and I should pre- 
fér that the parties consent to that course rather than be compelled, when 
the final decree cornes to be made, to go back and revise the earlier pro- 
ceeding; for, as already indicated, the whole matter is yet within the 
control of the cburt, and it is its duty to correct any error which it may~ 
conçoive it has fallen into, at any time before final decree and the subject 
has passed béyond its reach. PerUtiav. Fourhiqud, 6 How. 206; Four- 
niquetv. PerUm, lô How. 82; Woosterv. Handy, 21 Fed. Rep. 61. 

If such consent is given, both matters may beincluded in one order. 
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Tbde City or Spbinqfield. 

The Sammib. 

Lotbek and others v. The City of Springfield. 

Ha^tfoed & N. Y. Transp, Ço. ■»• The Sammib. 

(Dùtriet Oowi, 8. D. New York. January 31, 1887.) 

1. CoLueioir — Eabt Ivivee — Tide OtJBiREHTB — KBKPma Out of thb Way— 
■Sa*» MaUgih;' ' 

A BteiameT, l^otind to keep out of the way, must, at her own péril, shape tiér 
co.urse for a gàîe margin against tbe contingencies of nàvîgatioH, and tne ef- 
f èêts of tide currents. Bêld, in this case, that the conEict in the évidence 
"wasprobably in part to be explained by tbe west-ward set of the flood-tide 
, ofl Twenty-.th.ird street, which cbanged to the ■westward the conrse of the 8., 
a steamer 800 f eet long, as she struck the carrent, and thàt the collision was 
by her f anlt only. 

2. SASfEi-'-TUG AND TOW— StJDDBîT BACKINO— LiNES PaKTED — EkrOB of JtTDG- 

; MBNT m Extremis not a Fatjlt. 

! , The collision being with a heavy car-float in tOW along-side a tng, and the 
S. idontending that the float had brokén loose f roni the tug just bef ore the col- 
llBiODy through the tug' s too sudden backing, -whiçh the tug denied, héld that, 
, evenif the Unes -were parted. as alleged, before the collision, the tug's back- 
ing wàs madé necessaryby the fault of the 8. when the danger was imminent; 
ànd that the error, if there was any error, -was one of judgment, under the ex- 
citéinentof the moments and not a légal fault. 

Id Adtniralty. 

E. D. MeCarOvy, for the Sammie. 

WUcm, Aâam» & MackUn, for thè City of Springfield, 

Browh, J. The collision in this case occnnied at about half past 6 
in the momit^ of November 19, 1885, in the East river, about opposite 
Eightefenth sta-eet, and not far from the middle of the river, bettreen a 
«ar-floatl84 feet long, lashed uponthe starboard side of^the tug Sammie, 
bound up river, and the passenger steamer City of Springfield, bound 
down. The starboard bow of the steamer struck the starboard corner of 
the float, and each was somewhat damaged. There is very perplexing 
coùfliot in r^atd to many of the détails of this collision. Many of them 
it is not necessary to notice. Thft tide was the last of the flood. The 
Sammie had passed the Tenth-street buoy in about mid-river,— that is, 
a little to the eastward of thàt buoy, — and when at about Twelfth street 
saw the green light of the City of Springfield, which was at that time 
coming down between the black huoys, oflF Thirty-fourth street, having 
taken the westerly channel past Blackwell's island. The ferry-boat Rock- 
away was at that time orossing the river, bound for her slip at Twenty- 
third street. She gave a signal of two whistles to the City of Spring- 
field, which the latter answered with two whistles, and starboarded her 
whed, going under the ferry-boat's stem about opposite Twenty-third 
Streéti Two whistles were about that time given to the ferry-boat Colo- 
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rado, which was coming up the river ahead of the Sammie, and bound 
for the same slip as the Rockaway. When about opposite Twenty-third 
Street, and under the stem of the Rockaway, the City of Springfield gave 
a signal of two whistles to the Sammie, which the latter answered with 
two. Each had the other at that time a little on her own starboard bow, 
and both agrëed that, if their' courses had beeri preserved unchanged, 
they would easily hâve cleared each other, starboard to starboard, by a 
considérable 'ïiiterval. Shottîy after this a signal of one whistle was 
heard by each bpat. Each, attributes it to the other, and each dénies 
that she gave afay such wlîîstlë. Neither answered with one whistle; 
but immediately the two boatsagain exchanged the same signais of two 
whistles as before, indicating that they should pass starboard to starboard. 
At the same tllrie, accordiog to thfe testimony of each, the boats were 
backed strong, and neither changed her course, aiid, notwithstanding 
thèse efforts, the collision occUrred. It is plain that there must be con- 
sidérable eftor iù this testimony, on one side or the other, or else there 
were some other circumstarices not taken into account. 

The €ity of Springfield insists that when she passed under the stern 
of the Rockawîiy, opposite Twenty-third street, she was heading from one 
to two points èast of south, and that she maintained this course until the 
collision. If this were soi ^^^ collision would necessarily bave happened 
considerably nèArer to the Brooklyn than to the New York shore. I am 
satisfied that, this is not the faet. There is, I think, a very considérable 
prépondérance of évidence that the collision was much nearer to thé New 
York shore than in the middle of the river. The natural course of the 
Springfield, from between the black buoys off Thirty-fourth street to a little 
east of the Tenth street buoy, which it appears wàs her usual course, would 
bave brought h^ on the New York side. The Sammie's ordinary course 
carried her towards the western side of the river. The tide set that way ; 
and thé évidence is that, from the time the Springfield's first:two whistles 
were given, the Sammie starboarded her wheel more than necessaxy to 
keep her'course, and swung akoni a point tb the westward, which would 
hâve carriéd héf still more tb tfee westerly half of the river. Thèse cir- 
cumstanèes 80 ooncur with' the direct testimony of several disinterested 
witnesses, ftom other boats in thevicinity, to the effeet that the collision 
was considerably on the New York side of mid-river^ and only abo.ut 
one-third the distance irom the New York shore, that I must find that 
the collision wiafe in that vicinity ràther than in mid-river or on the Brook- 
lyn Bide. ' 

The évidence from each boat is so positive that she gave no single 
whistle, that I think the explanation must be found in a signal heard 
from some othei* boat, which each of thèse boats attributed to the other. 
But, as the whisfle wasfoUowed immediately by a répétition of two 
blasts from each, no harm caii hâve come from it. It in no way ac- 
counts for or excuses the collision on either side. 

On the whole évidence, it iseleair that the two vessels were approach- 
ing each other ail the way between Tenth and Thirty-fourth streets very 
nearly head and head, but, at first, each slightly on the other's starboard 
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bow. The teatimoûy of the witnegses for ihe Sammie that they saw the 
red light bf thè Cityf of Springfield after her green liglit was shut in, 
strongly iConfiruis, tbe natural inference from the place sof. the collision 
itself, that the City. of Springfield must,,fit some time after she had first 
starboarded to go under the stern of the Rockaway, hâve turned again to 
the westward, if, in fact, sh0.did at fijrst change to one or two points east 
of south. In no other way could ber red light hâve been seen, and in no 
other way could the Springfield bave reached the place of collision. The 
course ôf S. by E. could notpossibly bave been continued long; only 
two or three minutes, at most, A speedy change was necessary in order 
to avoid grounding on the Brooklyn shore. A furtiiercircumstance, that 
is testified to very strongly by Bassenden, one of the ferry-boat pilpts, 
called b,y the Springfield, ppssibly had an important effect in bringing 
the Springfield upon the'San^mie's course, namely, the strong set of the 
flood-tide from off the Nineteenth street buoy towards the Twenty-third 
Street slip. This witness says: "The flood-tide sets from the Nineteenth 
street buoy straight at Twenty-third street pier. It sets over in that 
cove, and r^ins as direct from that buoy as you can draw a line into the 
slip." When the City of Springfield, about 300 feet long, came down, 
and struck thi,8 westWsard current, that of itself would tend to change her 
heading, and suflâciently, perhaps, to explain hef westerly divergence, 
even without any change of helm, whioh her witnesses so positively 
deny. ;This would exp}ain, also, the change of the; Springfield's lights 
from green to red, whiçh the Sammie's witnesses testified to. And, after 
the Sja?ingfleld had got wholly into the westward current, her starboard 
wheel would bring her, again into the position at the collision swom to, 
headipg a little towards th© Brooklyn shore, while her own canting to the 
westward with the current would give an appearance of porting to the 

Wîhether thèse, or some other circurastances not appearing, were the 
causes pf this collision,^— such as want of a continuous lookout on the 
9p;riîigfi^l4) and proper pbservance of the tug, or mistake for the Jason 
tojthe w^tward, in the jliazy morning, of which there is at least a sug- 
gestion of doubt, from the fact that none of the Springfield's witnesses 
observed the Sammie's lights, though they were burning, — I think this 
collision nmst be ascribed to the failure of the City of Springfield to pro- 
vide a sufiBcient margin for safety in shaping her course to pass to star- 
board of the Sammie. Whatever may hâve been the natural efi'ect of 
the tidal current, she was bound to tàke it into aeeount, and provide 
against it. The Sammie was proceeding under one bell, and very slowly 
through the water. She could not change her position much in the 
short time after the last blasts of two whistles were given, and she was ail 
that time backing. The City of Springfield was at that time going 
through the water at three or four times the speed of the Sammie. ' As 
a sidôrwheel steamer, she was under perfect control, even in backing, 
which the tug -was not. It was the steamer's duty to provide a safe 
thàf^n tô the eastward, in àccordance with het signais. The tug did 
ail that the steamer had ,a right to count upon, by starboarding her 
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helm. The fact of ' thè ciolliaiôn iteélfi aiid the iittleGHàîige' possible to 
the Saminië, Àte condiisive evidehteeî tô my mind,' that the City of 
Springfield did Iiôt falfiU her ditty to iallow a siiffioient margia for 
safety, as she might hâve doue, ândi was bound to do, and that the 
blâme of the collision inlistrestttpôil her. " i .■ • 

It was strenuôusly contended on the trial that the hawsers that attached 
tàe| float to the tug wëre piarted bëfOïé thë collision, throagh the sudden 
babkiriê of thè tûg; that tJie bowa of the float were s#ung somewhat to 
thé eastward, upon the tug's lètting her helm run loose on backing; and 
that, but for this swing of the float to the eastward ^ no collision would 
have oécurred. There bah be no question that it was the duty of the 
Sàtîjtnîe to back when she did. It is stoutly denied by eeveral witnesses 
on hér part that the Unes Vvere parted éxcept by the force bf the blow 
of the collision. Butf if they were parted before the collision, through 
thé kig's backing, I cannot regard that as any excuse for the steamer, 
becàuse the danger of collision was theh imminent and obvious, through 
the City bf Springfield's fâult; and, even if the backing was too strong 
or suddeiï for the strain made by so heavy a float, it was nothing more 
than an error of jtidgmeht in the, excitement of a péril m extremis, i'or 
which the steamer still remaiîis to blâme. The ElimbdÂ Jones, 112 U. 
S. 514; 526, 5 Sup. Ct. Rep. 468. Nor had the steamer any right to 
go so neâr to thé tug, without reason- or hecessity, and to make no allow- 
ance for such cbntingencies of navigation. The Columbià, 9 Ben. 254; 
The Laura V. Rose, 28 Fed. Rep. 104; The .4wra?im, 29 Fed. Rep. 98. 

I think the évidence sustaîns the daim on the part of the tug that, 
from the time the first two whistleswere excbanged until she backed, she 
had starboarded her helm so as to gb further to the westward, and thereby 
aided the Springfield, and did nothiûg to thwart her. She was proceed- 
ing very slowly; backed strong when collision was threatened; and, in 
my opinion, made no swing to starboard other than the slight change 
necessarily incident to the backing bf a right-handed propeller. This was 
ail she was calléd upon to do. The libel against her must therefore be 
dismissed, with çosts; and that against the steamer sustained, with a 
référence to compute the damages. 



The I. C. Hareis. 

Haimaek and another v. The I. C. Harbis. 

{Circuit Oourt, É. D. Tèxàa. November, 1886.) 

. RuiiEB OF Navigation— Rev. St. 4383, Rules 30, 38. 

BuleB 30 and 38 bf section 4338, Rev. Sti Û. S. are to the effect that, when 
a steam-V«Bsel and a sail-veSsel are proceeding in such directions as to in- 
Tolve risk of collision, the steam-Vessel shall keep out of the way of :tha 
aail-vessel, and the sail-vessel shall keep its course. Thèse rules apply strictiy 

'Eeported by Joseph P. Hornor, Eaq., of the New Orléans bar. 
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In ail cases arisine in aH opefH sea; but whether they should be strictly appliei' 
in narrow channels or restricted harbors dépends upon the existing dangers 
of navigation, and the spécial' circumstances attendant upon the case. 8e& 
rule 24, Same section. 
2, CoLiiisiON— BoTH Parties to Blamb. 

Facts stated, by which libelaiit is found to be in fault for not exhibiting a 
torch as Tequired by 8ecti(!>n 4384, Rev. St., and claimant for not having a; suf- 
flcient lookout. 

Admiralty Appeal, 

Wheeler <k Rhodes, for lïbBimU. 

WoMi & Walker, iov ohivaaaU 

I^ABBBE, Ji This case is pne of collision in tlje nighi^time in Bolivar 
cbannïjli leading into Galveston harbor, between theBchooner Pat Chrisr 
tiançoming in, and the steamer I. C, Harris going out. The libelanta 
all0geth&t the collision was the, sole fault of the ateam.er, and the daimant 
insists thftt the achoonw was alone in fault. The libelants rely on sec- 
tion 4233, Bev. St., rulea 20, 23, to the efifect that, when a steam-vessel 
and a sail-yessel are proceeding in such directions as to involve risk of 
collision, the Bteam-vessel shall keep out of the way of the sail-vessel, 
and the sail-vessel shall keep its course. That thèse njleS: apply strictly 
in ail casesarising in an open sea there is no doubt; but whether they 
shonld beBti;iiCtly applied in narrow channels. or restricted harbors dé- 
pends upon the existing dangers of navigation, and the spécial circum- 
Btances attendant upon the case. See rule 24, same section. 

There is évidence in this case tending to show that when the master 
and quâtterBiaster of the steamer first saw the lights of the schooner, 
that the helm of the steamer was hard a-port, and that she was as near 
the starboard shore as she coiild safely go; and the weight of the évi- 
dence in thecase is to the effect, that if the schooner had ported her helnj, 
instead of maintaining her course, the collision \?ould hâve been avoided. 
It is probable, therefore, that this case might be disposed of adversely 
to the libelants upon a proper construction and application of the above- 
çitedsulès. 

The cascj however, la too plain to go into that matter. The weight 
of the évidence is that the schooner had her red and green light? prop- 
erly displayed,— in fact the proctor for claimant so admits. The night 
was dark; but not foggy; and there was apparently nothing to hinder 
8uch lights from being seeh, by a proper lookout, for a distance of half 
a mile, ■wfhile ievery man aboard the Harris at the time of the collision 
whose testimony bas been taken, swears that the schooner and her lights 
were not seen until the schooner, was within less tban 100 yards, and it 
was too late for the steamer to avoid the collision. I think it foUows 
that the steamer had no proper lookout. It is true that the quarter- 
master was in the pilot-honse, and the master waa on the upper deck in 
front of the pilotrhouse, with hia glasses; but the icrew; were catting the 
anchor, and it is very probable that the master was overlooking that 
opération. He swears he did.not see the schooner until she was within 
70 to 75 yards. The quartermaster, who was steering the Harris, did 
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nôt sëf! the, schooner uritil shé struck the Harris, and first knew of her 
yicinity by hearing voi,ces'uii4er,ti^e.bo;w. T he fault of the gtéàmër is 
apparent without considering her responsibility undôr rules 20 aâd' 23, 
supra, ,, ., ^ , , , ^ •.''-, -' ■ ■ !' , ; 

^;^ectipn. 4234, tlè^. StM^prdvid^s'Ihat'all sail-véssels shall be provided 
with proper signal lights, and that every such vessel shall, on the ap- 
proach of any steam-vessel during the night-time, show a lighted torch 
upon that point or quarter to which such steam-vessel shall bë approach- 
iiig, and a penalty is imposed for violàting thèse provisions. In this 
case no torch-light was shown by the schooner, nor was bne ever shown 
to be aboard, and therefore the schooner was clearly in fault. The libel- 
àritè'cGritend that shotvïng' a torch-light in this casé i)rould bave dène 
no gobd, and that such failure did liôt contribute to the collision. This 
contention is not well founded.' ' .M)» constat that the tinwary master ôf 
the Harris would not hàvè -seën thé schoonér's light^fe time had they 
been rèinforced, as the law réqtiiïed', with a torch-light. <■'' If the case 
werëone wherê the' court coiild find froni thè' évidence that the omission 
on the part of the schooner to show the torch-light did not contribute to 
bring on the collision, then the atguiùënt of libelant's proctor^ supported, 
as it isj byntimerousadjudged cases, ihight carry his case; but thô 
court cannot' sb firid, because it 'is how impossible, undêr the state of 
facts deVeloped by the évidence (fôf any one to say wbat would have 
been the condtict of the steâ.iliet''feàd' the schooner shown more lights. 
The steamer was in fault bécauaé her officers did not see the lights that 
the schooner did show, and it séein& equally ciear that thé' schooner was 
ih fault in not showing ail the lights that the statutes reqtiire. That'the 
greater fault Was 'With the steamer ttiay bé conceded. ' 'At the same time 
the schooner oti^t not to ùeny the steamer the benefit of the arbitrary 
fitatutory rule, that sail-vessels ftpp'roaching a steam'-vessel in the night- 
time shall show a torch-light, w'hiïé claiming the fuU benefit of the 
equally arbitrary rule that steam-vessèlfe' shall keep out of the way of 
sail-vessels. For adjudged cases as to the necessity of complyingwith 
the rule as to showing â torch-light, see The Hercules, 1 Fed. Repi 92S,' 
17 Fed. Iiep:m&; The John H. Btarin, 2 Fed. Rep.lGO; The Mar- 
garet v.fheO. Whiling, 3 Fed. I&p. 870; The Algw-s,'2i Fed. Eep. 343; 
The Oregon, 27 Fed. Rep. 751; The Eleanora, 17 Blatchf. 88. 

In those cases where the, sail-Vessel was not held responsible for fail- 
ure to show the torch-light it wiU be found that in each case thè court 
found that the failure did not contribute to the collision; but the gênerai 
rule in the circuit courts bas been to hold such failure inexcusable. 

Both vesselè being in fault in this case, it foUôws that the damages 
should be divided. The proof shdws that the damageà to the schooner 
amounted tb $415, and to the âtteamer $432.70,-'— near enough equal to 
permit the court to do substa;ntial justice in the base by a decree dis- 
missing the libel, and dividing thé costs. 

End op VoLùMK 29. 



